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2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elnnents  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  Bnding  aids  of  the  FRAIFR  S3rstem. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  tiion. 

Than  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

July  27  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Rocun,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 


Station  Metro) 
RESERVA'nONS:  202-523-4538 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart958 

[Docket  No.  FV95-«S»-1  FIR]  ^ 

ldaho*Eastem  Oregon  Onions; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculttire  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  generated  funds  to 
pay  those  expenses.  Authorization  of 
this  budget  enables  the  Idaho-Eastern 
Oregon  Onion  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  July  1, 1995,  through 
June  30. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Robert  J.  Curry,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland,  OR 
97204,  telephone  503-326-2724. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Order  No.  958,  both  as 
amended  (7  CFR  part  958),  regulating 
the  handling  of  onions  grown  in 
designated  counties  in  Idaho,  and 
Malheur  County,  Oregon.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  Idaho- 
Eastern  (Dregon  onions  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rata  as  issued  herein  will  be 
applicable  to  all  assessable  onions 
handled  during  the  1995-96  fiscal 
period,  which  began  July  1, 1995,  and 
ends  June  30, 1996.  This  final  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Solitary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the  , 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimhy  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any. 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S^retary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  mitities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  tho 
Act,  and  the  rules  issued  therevmder,  are 
luiique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Idaho-Eastern  Oregon 


onions  imder  the  marketing  order  and 
approximately  35  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Idaho-Eastern  Oregon  onion 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Idaho-Eastern  Oregon  C^on  Committee, 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Idaho-Eastern  Oregon  onions.  They 
are  familiar  with  the  Committee’s  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportimity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Idaho-Eastern  Oregon 
onions.  Because  that  rate  will  be  applied 
to  actual  shipments,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee’s  expenses. 

The  Committee  met  on  March  21, 
1995,  and  unanimously  recommended  a 
1995-96  budget  of  $1,111,447,  $91,408 
more  than  the  previous  year.  Budget 
items  for  1995-96  which  have  increased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Meager’s  salary, 
$33,472  ($30,429),  office  salaries, 
$66,222  ($62,816),  payroll  taxes,  $9,229 
($8,642),  health  and  medical  insurance, 
$9,182  ($8,700),  workman’s 
compensation.  $1,084  ($929),  rent, 
$11,000  ($10,000),  property  instirance, 
$1,700  ($1,400),  miscellaneous,  $12,500 
($9,000),  promotion,  $724,076 
($668,500),  and  contingency,  $75,000 
($50,000).  Items  which  have  decreased 
compared  to  those  budgeted  for  1994-95 
(in  parentheses)  are:  Salary  and 
disability  insiirance,  $1,072  ($1,099), 
research,  $59,340  ($60,154),  and 
property  tax  ($800)  for  which  no 
funding  was  recommended  this  year. 
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All  other  items  are  budgeted  at  last 
year’s  amounts. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
anticipated  shipments  of  8,800,000 
hundredweight,  will  yield  $880,000  in 
assessment  income.  This,  along  with 
$45,000  in  interest  income  and  $186,447 
from  the  Committee’s  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
at  the  end  of  the  1994-95  fiscal  period, 
estimated  at  $921,500,  were  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  period’s  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  May  9, 1995 
(60  FR  24539).  That  interim  final  rule 
added  §  958.239  to  authorize  exp>enses 
and  establish  an  assessment  rate  for  the 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  June  8, 1995.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  fonu  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  parsed  on  to  producers. 
However,  these  costs  will  be  ofiset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  'Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
period  began  on  July  1, 1995.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  onions  handled  dming  the 
fiscal  period.  In  addition,  handlers  are 
aware  of  this  rule  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  958 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

Accordingly,  the  interim  final  rule 
adding  §  958.239  which  was  published 
at  60  FR  24539,  May  9, 1995,  is  adopted 
as  a  final  rule  without  change. 

Dated:  June  27, 1995. 

Sharon  Bomer  Lauiitsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-16225  Filed  6-30-95;  8:45  am) 
BILUNG  CODE  3410-02-P 


Consolidated  Farm  Service  Agency 


AGENCIES:  Rural  Housing  and 
Community  Development  Service,  Rural 
Business  emd  Cooperative  Development 
Service,  Rural  Utilities  Service, 
Consolidated  Farm  Service  Agency. 
ACTION:  Final  rule. 

SUMMARY:  The  issuing  agencies  amend 
their  property  management  regulations 
to  remove  solely  internal  procedures 
and  to  make  several  nomenclature 
changes. 

EFFECTIVE  DATE:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Gianella,  Staff  Accoimtant,  Accounting 
Pohcy  and  Procedures  Section  I,  Rtiral 
Housing  and  Community  Development 
Service.  USDA,  Finance  Office,  1520 
Market  Street,  St.  Louis,  Missouri 
63103,  Telephone  314-539-6024. 
SUPPLEMENTARY  INFORMATION:  Since  this 
action  has  no  impact  on  the  public  and 
involves  only  internal  Agency 
management,  it  has  been  determined  to 
be  exempt  from  the  requirements  of 
Executive  Order  12866. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  Environmental  Program.  The 
issuing  agencies  have  determined  that 
this  action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  hiunan  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 


Public  Law  91-190,  an  environmental 
impact  statement  is  not  required. 

Intergovernmental  Consultation 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  numbers:  . 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Very  Low  to  Moderate  Income 
Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 
10.421  Indi€m  Tribes  and  Tribal 

Corporation  Loans 
10.434  Nonprofit  National 

Corporations  Loan  and  Grant 
Program 

10.760  Water  and  Waste  Disposal  Loan 
and  Grant  Program 

10.764  Resource  Conservation  and 
Development  Loans 

10.765  Watershed  Protection  and 
Flood  Prevention  Loans 

10.766  Community  Facilities  Loans 

10.767  Intermediary  Relending 
Program 

10.768  Business  and  Industrial  Loans 
This  internal  management  regulation 

does  not  directly  affect  these  programs 
or  activities;  therefore,  the 
intergovernmental  consultation 
requirement  of  Executive  Order  No. 
12372  does  not  apply. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
control  numbers  0575-0109  and  0575- 
0110  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
The  final  rule  does  not  revise  or  impose 
any  new  information  collection  or 
recordkeeping  requirement  hum  those 
approved  by,OMB. 


The  issuing  agencies  are  amending 
their  property  management  regulations 
to  remove  solely  administrative 
procedures  in  an  effort  to  reduce  federal 
agencies  regulation.  The  procedures  will 
remain  in  internal  agency  instructions. 
References  to  Farmers  Home 
Administration  (“FmHA”)  and  “County 
Committee’’  have  been  removed  to 
reflect  changes  made  by  sections  226 
and  227  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994. 
Due  to  the  reorganization  of  USDA, 
FmHA  Farmer  Programs  now  are  being 


7  CFR  Part  1955 
Acquired  Property  Records 


Rural  Housing  and  Community 
Development  Service 

Rural  Business  and  Cooperative 
Development  Service 

Rurai  Utilities  Service 


Discussion  of  Final  Rule 
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administered  as  Farm  Credit  Programs 
by  the  Consolidated  Farm  Service 
Agency  (CFSA).  FmHA  Rural  Housing 
loans  and  Community  Facilities  loans 
now  are  administered  by  the  Rural 
Housing  and  Community  Development 
Service  (RHCDS).  Water  and  Waste 
facility  loans  are  administered  by  the 
Riu^l  Utilities  Service  (RUS),  and 
Business  and  Industrial  loans  are 
handled  by  the  Rural  Business  and 
Cooperative  Development  Service 
(RBCDS).  The  affseted  agencies  are 
jointly  issuing  tl»final  rule. 

List  of  Subjects  in  7  CFR  Part  1955 

Govenunent  property  management. 

Accordkigly,  part  1955,  chapt^  XVin, 
title- 7,  of  the  CfR,  fs  amended  as 
follows;. 

PART  1955--PROPERTT 
MANAGEMENT 

1. The  authority  citStion.-foK  part  1955 
continues.lo  read  as  follows? 

Authority:  7  U.aC.  1989;  42.U.S.CL  1480r 
5  U.Si:.  301;  7  CFR  2.23  and2.70.  < 

SubfMirt  Ai^qifidatknvoiLains 
Seeured-by  ReaLEstate  and' 

AcquMtfba  of  fteal  and  Chattel 
Property 

2.  Section  1955.18  is  amended  by 
removing  and  reserving  paragraphs  (a) 
through  (d)  and  (f)  through  (1). 

Subpart  B — Management  of  Property 

3.  Sectk)n.l955.63  is  amended  b];. 
revising  the  raferencftto  ‘‘County 
Committee^’  in  the  diird  seratenceof  tho 
introductory  text- to  read  “Agency;*’  by 
revising  the  references  to  “FmHA  or  its 
successor  agen(^  under  Public  Law. 
103-354”  in  paragraph  (c)  introductory 
text  and  paragraph,  (c)(3)  to  read  “the 
Agency;”  by  removing  and  reserving 
paragraph  (d);  and  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows; 

§  1955.63  Suitability  determination. 
***** 

(a)  Property  other  than  housing. 
Property  which  secured  loans  or  was 
acquired  imder  the  CONACT  will  be 
classified  as  suitable  or  surplus  by  the  . 
Agency.- CONACT  property  originally 
ckssified  as  suitable  may  be  redassified 
as  surplus  because  of  physical  damage 
such  as  fire,  flood,  sheet  erosion  or 
falhng  water  table;  or  change  in 
economic  conditions  such  as  the  rising 
cost  of  production  inputs,  viable-market 
outlets  and  dbsolescence,  which  aflect 
its  suitability  for  program  purposes;  In 
addition,  suitable  farm  property  that  is 
not  sold  to  a  family-size  farm  operator, 
including  beginning  farmers  or 


ranchers,  within  12  months  from  the 
date  of  the  first  advertisement  p  ursuant 
to  §  1955.107(a)  of  subpart  C  of  this  part 
will  be  reclassified  surplus.  If  the 
property  is  oflered  for  sale  as  siuplus 
and  the  purchaser  is  eligible  for  Agency 
assistance,  it  may  be  reclassified  by  the 
Agency  as  suitable,  if  it  is  in  fact 
suitable  for  program- purposes. 

(b)  Grouping  and  submviding  farm 
properties  larger  than  family-size.  The 
Agency  will  subdivide  farm  properties 
larger  than  family-size  whenever 
possible  into  parcels  for  the  purpose  of 
creating  one  or  more  suitable  fann 
properties.  Such  land  shall  be 
subdivided  into  parcels  of  land  the 
shape  and  size  of  which  are  suitable  for 
farming,  the  value  of  which  shall  not 
exceed  the  insured  farm  ownership  loan 
limit  of  S200,000.  The  Agency  may  also 
group  two  or  more  individual  properties 
into  onaor  more  suitable  farm 
properties. 

***** 

4-.  Section  :1955.64i8.iemove(kand 
reserved.  ^ 

5.  Section  1955.66ris  amended  by 
removing  and  reserving  paragraphs  (i), 
(kj(t),  and  (1)  through  (oj,  and  in  the* .. 
third  sentence  of  paragraph  (j)  by 
revising  the  reference  “FmHA  or  its 
successor  agency  imder  Public  Law 
103-354  Instruction  1955-4)  (available 
in  any  Agency  FmHA  or  its  successor, 
agency  Public  Law  103i^354 
office)”  to- read  “subpart  B  of  part  1924 
of  this  ch^w.” 

6.  Sectioixl955.'72  is  amended  by 
revising  the  refiBreaceto»“FmHA  oeita 
successer  agmicy  under  Public  Law 
103-354”  in  the  heading  and  paragraphs 
(a)  and  (1^  to  read  “Rie*Agency.” 

7.  Section.1955.80  isiemov^end 
reserved.. 

Subpart  C— Disposal  of  Invantory 
Property 

8.  Section  1955.107  is  amended  by 
revising  die  references  to  “FmHA  or  its 
successor  agency  under  Public  Law 
103-354”  in  the  first  sentmice  of  the 
introductory  text,  in  paragraph  (d)(3), 
and  in  paragraph  (f)(l)(v)  to  read 
“Agency;”  by  removing  and  reserving 
paragraphs  (b),  (d)(1),  (d)(2),  and  (d)(6); 
by  revising  the  references  to  “County 
Committee”  in  the  second  sentence  of 
paragraph  (f)  introductory  text  and  in 
paragraphs  (f)(2)  and  (f)(3)  to  read 
“Agency;”  by  removing  the  words  “,  as 
determined  by  the  County  Committee” 
in  the  introductory  text  of  paragraph 
(f)(1);  and  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1955.107  Sale  of  suitable  property 
(CONACT). 

***** 


(a)  Sale  by  the  Agency.  The  Agency 
will  advertise  suitable  property  for  sale 
or  lease.  Tribal  Coimcils  or  other 
recognized  hidian  governing  bodies 
having  jurisdiction  over  Indian 
reservations  as  defined  in  1955.103  of 
this  suhpart,  however,  will  be 
responsible  for  notifying  those  parties 
listed  in  1955.66(d)(2)  of  subpart  B  of 
this  part. 

***** 

9.  Section  1955.108-^  amended  1^ 
removing  the  phrase  “by  the  County 
Committee”  in  the  fifth  sentence. 

10.  Section  1955.109  is  amended  by 
revising  the  reference  in  the  third 
sentence  of  paragraph  (a)  to  “Farmer 
Programs”  to  read  “Farm  Credit 
Programs;”  by  revising  the  reference  in 
para^aph  (c)  to  “FmHA  or  its  successor 
agency  under  PuUicLaw  103-354-”  to 
read  “the  Agency;”  by  removing  and 
reserving  paragra^s  (b).  (^,  (e),  and  (ij, 
and  by  removing^the  l«t  sentence  in 
paragraph  (^.. 

11.  Sectitm  195Sk137  ie  amsndedrby 
removing  andresuving  paragraphs  (c) 
and  (h);  by  leinouing  t^-firatthrae 
sentences  in  paragraph ‘(b)f7);' by 
revising  the  references  to  “FmHA  or  its 
successor  agency  imder  Public  Law 
103-354”  the  first  time  it  appears  in  the 
first  sentence  of  paragraph  (b)(l)(iii),  the 
introductory  text  of  paragraph  (b)(2),'  the 
second  sentence  of  paragraph  (b)(6),  the 
first  and  ninth  sentences  of  paragraph 
((^,  and  paragraphs  (e)(1),  (^(l)(ii), 

(eH2)  and  (e)(4)  to  read  “Agency”;  by 
removing  the  references  to  "‘FiidlA  or  it» 
successor  agency  under- Public  Law 
103—354”  t]^  second  time  it  appears  in 
thefiustsmitencoofpaTagr^h  (oHlKiiX 
and  the  second  sentence  of  paragraph 
(b)(l)(iii);by  revisingthe  tefarence-to 
“^S”  m  the  fourth  sentence  of 
paragraph  (b)(lKiii)  to  read>“NRCS;" 
and  by  amending  the  heading  of 
paragraph  (d)  to  revise  the  phrase  “and/ 
or”  to  read  “or.” 

12.  Section  1955.146  i&amended  hr  . 
the  first  sentence  of  para^aj^  (a)  by 
revising  “Fmmer  Programs”  to  read 
“Farm  Credit  Programs  property;”  by 
removing  in  the  third.sentence~of 
paragraph  (a)  and  in  paragraph  (bkthe 
words  “,  based  on  the  recommendations 
of  the  County  Committee,”;  and  by 
revising  “FmHA  or  its  successor  agency 
under.Public  Law  103-354”  to  read 
“Agency’s”  in  the  ninth  sentence  of 
paragB^h  (a). 

13.  Section  1955.141  is  amended  by 
removing  and  reserving  paragraphs  (a) 
through  (c). 

14.  Sections  1955.142  and  1955.143 
are  removed  and  reserved. 

15.  Section  1955.144  is  amended  by 
removing  the  second  through  the  fourth 
sentences. 
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Dated:  May  22, 1995. 

Midiael  V.  Dunn, 

Acting  Under  Secretary  for  Rural  Economic 
and  Community  Development. 

Dated:  May  22, 1995. 

Eugene  Moss, 

Undersecretary  for  Farm  and  Foreign 
Agriculture  Services. 

[FR  Doc.  95-15818  Filed  6-30-95;  8:45  am] 
BlUiNQ  CODE  3410-07-U 


Office  of  Operations 
7  CFR  Part  2812 

Department  of  Agricuiture  Guideiines 
for  the  Donation  of  Excess  Research 
Equipment 

AGENCY:  Office  of  Operations,  USDA. 
ACTION;  Final  rule. 

SUMMARY:  The  final  rule  sets  forth 
tmiform  procedures  for  the  donation  of 
excess  research  equipment  to 
educational  institutions  and  nonprofit 
organizations  for  the  conduct  of 
technical  and  scientific  education  and 
research  activities  as  authorized  hy 
section  ll(i)  of  the  StevensonA/Vydler 
Technology  Act  (Pub.  L.  No.  102-245), 
15  U.S.C.  3710(i).  This  document 
includes  not  only  the  Department  of 
Agriculture  (USDA)  procedures  to 
implement  15  U.S.C.  3710(i),  but  also 
draws  upon  the  General  Services 
Administration  (GSA)  regulations 
concerning  the  disposal  of  excess 
personal  property.  This  rule  will  allow 
the  Department  of  Agriculture  to  donate 
excess  research  equipment  to 
educational  institutions  and  nonprofit 
organizations  for  the  conduct  of 
tedmical  and  scientific  education  and 
research  activities. 

EFFECTIVE  DATE:  August  2. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  R.  Patterson,  Acting  Division 
Chief,  Personal  Property  Management 
Division  on  (202)  720-3141. 
SUPPLEMENTARY  INFORMATION;  The 
proposed  rule  was  published  in  the 
Federal  Register  on  May  13, 1994  (59 
FR  24973).  During  the  ^al  rulemaking 
process,  the  rule  was  determined  not 
significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  0MB. 

Two  comments  were  received.  The 
National  Aeronautics  and  Space 
Administration  (NASA)  requested  that 
the  property  be  reutilized  within  the 
federal  government  before  being 
distributed.  The  rule  does  allow 
agencies  within  USDA  the  opportimity 
to  obtain  excess  research  equipment 
during  the  30  to  45  days  that  ffie 
property  remains  in  the  excess  system. 


It  is  only  after  no  USDA  agency  requests 
the  equipment  that  it  is  available  for 
donation  to  an  eligible  institution. 

USDA  believes  that  making  the 
equipment  more  widely  available 
within  the  Govermnent  prior  to 
donation  would  imdermine  the  purpose 
of  15  U.S.C.  3710(i),  which  is  to 
improve  science  education  in  the 
United  States  thereby  advancing 
American  competitiveness.  The  other 
comment  was  finm  the  General  Services 
Administration  (GSA).  It  recommended 
that  the  Department  of  Agriculture 
target  educational  institutions  located  in 
economically  disadvantaged  rural  and 
urban  cities.  USDA  believes  that 
targeting  educational  institutions 
located  in  economically  disadvantaged 
rural  and  urban  cities  would  improve 
science  education  in  these  locations. 
However,  USDA  believes  that  the 
purpose  of  this  provision  can  best  be 
achieved  by  not  limiting  the  donation  of 
excess  research  equipment. 

Accordingly,  no  changes  other  than 
some  minor  corrections  have  been  made 
to  the  final  rule. 

A  revision  of  the  “Classification 
Section”  was  made  because  it  contained 
information  not  pertinent  to  the  rule. 

Paperwork  Reduction 

Except  for  the  Gift/Acceptance 
Agreement  contained  in  appendix  A  to 
part  2812,  the  forms  necessary  to 
implement  these  procedures  have  been 
cleared  by  the  Office  of  Managem^t 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3500  et  seq.  The  Gift/ Acceptance 
Agreement  has  been  submitted  to  OMB 
for  clearance  under  the  Paperwork 
Reduction  Act. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Regulatory  Analjrsis 

Not  required  for  this  rulemaking. 
Environmental  Impact  Statement 

This  proposed  rule  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  42  U.S.C.  4321  et 
seq. 

-Catalog  Federal  Domestic  Assistance 

Not  required  for  this  rulemaking. 


List  of  Subjects  in  7  CFR  Part  2812 

Government  property.  Government 
property  management.  Excess 
government  property. 

Done  at  Washington,  DC,  this  26th  1995. 

Dan  Glickman, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  2812  is  added  to  chapter 
XXVin  of  title  7  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  2812— DEPARTMENT  OF 
AGRICULTURE  GUIDEUNES  FOR  THE 
DONATION  OF  EXCESS  RESEARCH 
EQUIPMENT  UNDER  15  U.S.C.  3710(1) 

Sec. 

2812.1  Purpose. 

2812.2  Eligibility. 

2812.3  Definitions. 

2812.4  Procedures. 

2812.5  Restrictions. 

2812.6  Title. 

2812.7  Costs. 

2812.8  Accountability  and  recordkeeping. 

2812.9  Disposal. 

2812.10  Liabilities  and  losses. 

Appendix  A  to  Part  2812 — Gift/ Acceptance 

Agreement:  Educational  Institution  or 
Nonprofit  Organization  and  the  United 
States  Department  of  Agriculture 
Authority:  5  U.S.C.  301. 

§2812.01  Purpose. 

This  part  sets  forth  the  procedures  to 
be  utilized  by  USDA  agencies  and 
laboratories  in  the  donation  of  excess 
research  equipment  to  educational 
institutions  and  non-profit  organizations 
for  the  conduct  of  tec^ical  and 
scientific  education  and  research 
activities  as  authorized  by  15  U.S.C. 
3710(i).  Title  to  excess  research 
equipment  donated  pursuant  to  15 
U.S.C.  3710(i),  shall  pass  to  the  donee. 

§2812.2  Eligibility. 

Eligible  organizations  are  educational 
institutions  or  non-profit  organizations 
involved  in  the  conduct  of  technical  and 
scientific  educational  and  research 
activities. 

§2812.3  Definitions. 

(a)  Cannibalization — ^The  dismantling 
of  equipment  for  parts  to  repair  or 
enhance  other  equipment  The  residual 
is  reported  for  disposal.  Cannibalization 
is  only  authorized  if  the  property  value 
is  greater  when  cannibalized  than 
retention  in  the  original  condition. 

(b)  Education-related  Federal 
equipment— Equipment  that  is 
appropriate  for  educational  purposes. 

(c)  Excess  personal  property— Items  of 
personal  property  no  longer  required  by 
the  controlling  Federal  agency. 

(d)  Research  equipment— Federal 
property  determined  to  be  essential  to 
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conduct  scientific  or  technical 
educational  research. 

(e)  Technical  and  scientific  education 
and  research  activities — ^Non-profit  tax 
exempt  public  educational  institutions 
or  government  sponsored  research 
organizations  which  serve  to  conduct 
technical  and  scientific  education  and 
research. 

§2812.4  Procedures. 

(a)  Prior  to  receipt  of  excess  personal 
property/equipment  under  this  part,  the 
donee  shall  enter  into  a  gift/acceptance 
agreement  with  the  donor  agency.  A 
copy  of  that  agreement  is  attach^  as 
appendix  A  to  this  part. 

(b)  Each  agency  head  will  designate  in 
writing  an  authorized  official  to  approve 
donations  of  excess  property/equipment 
under  this  part. 

(c)  Property  targeted  for  donation 
imder  this  p^  will  first  be  screened  as 
excess  by  USDA  agencies  through  the 
Departmental  Excess  Personal  I^perty 
Coordinator  (DEPPC)  using  the  PMIS/ 
PROP  system. 

(d)  Upon  reporting  i»-operty  for  excess 
screening,  if  the  pertinent  USDA  agency 
has  an  eligible  organization  in  mind  for 
donation  under  this  part,  enter  “P.L. 
102-245”  in  the  note  field.  The  property 
will  remain  in  the  excess  system 
approximately  30-45  days  and,  if  no 
agency  in  USDA  requests  it  during  the 
excess  cycle,  DEPPC  will  send  the 
agency  a  copy  of  the  excess  report 
kamped  “DONATION  AUTHORITY  TO 
THE  HOLDING  AGENCY  IN 
ACCORDANCE  WITH  P.L.  102-245.” 

(e)  Donations  imder  this  Part  will  be 
accomplished  by  preparing  a  Standard 
Form  (SF)  122,  “Transfer  Order-Excess 
Personal  Property”  and  a  written 
justification  statement  (submitted  by  the 
recipient)  explaining  why  the  property 
is  needed. 

(f)  The  SF-122  should  be  signed  by 
both  an  authorized  official  of  the  agency 
and  the  Agency  Property  Management 
Officer.  The  following  information 
should  also  be  provided. 

(1)  Name  and  address  of  Donee 
Institution  (Ship  to) 

(2)  Agency  name  and  address  (holding 
Agency) 

(3)  Location  of  property 

(4)  Shipping  instructions  (E)onee 
contact  person) 

(5)  Complete  description  of  property, 
including  acquisition  amount,  serial  no., 
condition  code,  quantity,  and  agency 
order  no. 

(6)  This  statement  needs  to  be  added 
following  property  descriptions.  “The 
property  requested  hereon  is  certified  to 
be  used  for  the  conduct  of  technical  and 
scientific  education  and  research 


activities.  This  donation  is  pursuant  to 
the  provisions  of  Pub.  L.  102-245.” 

(g)  Once  the  excess  personal  property/ 
equipment  is  physically  received,  the 
donee  is  required  to  immediately  return 
a  copy  of  the  SF-122  to  the  donating 
agency  indicating  receipt  of  requested 
items.  Cancellations  should  be  reported 
to  DEPPC  so  the  property  can  be 
reported  to  the  General  Services 
Administration  (GSA). 

Note:  The  USDA  agency  shall  send  an 
informational  copy  of  the  transaction  to  GSA. 

§2812.5  Restrictions. 

(a)  The  authorized  official  (see 
§  2812.4(b))  will  approve  the  donation 
of  excess  personal  property/equipment 
in  the  following  groups  to  educational 
institutions  or  nonprofit  organizations 
for  the  conduct  of  technical  and 
scientific  educational  and  research 
activities. 


Eligible  Groups 


FSC 

group 

Name 

19 . 

Ships,'  Small  Craft,  Pontoons,  and 
Floating  Docks. 

23 . . 

Vehicles,  Trailers  and  Cycles. 

24 . 

Tractors. 

37 . 

Agricultural  Machinery  and  Equip¬ 
ment. 

43 . 

Pumps,  Compressors. 

48 . 

Valves. 

58 . 

Communication,  Detection,  and 
Coherent  Radiation  Equipment. 

59 . 

Electrical  arxl  Electronic  Equip¬ 
ment  Components. 

65 . 

Medical,  Dental,  and  Veterinary 
Equipment  arx)  Supplies. 

66 . 

Instruments  and  Laboratory  Equip¬ 
ment.^ 

67 . 

Photographic  Equipment. 

68 . 

Chemicals  and  Chemical  Prod¬ 
ucts. 

70 . 

General  Purpose. Automatic  Data 
Processing  Equipment  Software 
Supplies,  and  Support  Equip¬ 
ment. 

74 . 

Office  Machines  and  Visible 
Record  Equipment. 

Note:  Requests  for  items  in  FSC  Groups  or 
Classes  other  than  the  above  should  be 
referred  to  the  agency  head  for  consideration 
and  approval. 

(b)  Excess  personal  property/ 
equipment  may  be  donated  for 
cannibalization  purposes,  provided  the 
donee  submits  a  supporting  statement 
which  clearly  indicates  that 
cannibalizing  the  requested  property  for 
secondary  use  has  greater  potential 
benefit  than  utilization  of  the  item  in  its 
existing  form. 

§2812.6  Title. 

Title  to  excess  personal  property/ 
equipment  donated  under  this  Part  will 


automatically  pass  to  the  donee  once  the 
sponsoring  agency  receives  the  SF-122 
indicating  that  the  donee  has  received 
the  property. 

§2812.7  Costs. 

Donated  excess  personal  property/ 
equipment  is  free  of  charge.  However, 
the  donee  must  pay  all  costs  associated 
with  packaging  and  transportation, 
unless  the  sponsoring  agency  has  made 
other  arrangements.  The  donee  should 
specify  the  method  of  shipment. 

§  2812.8  Accountability  and 
recordkeeping. 

USDA  requires  that  property 
requested  by  a  donee  be  placed  into  use 
by  the  donee  within  a  year  of  receipt 
and  used  for  at  least  1  year  thereafter. 
Donees  must  maiiriain  accountable 
records  for  such  property  during  this 
time  period. 

§2812.9  Disposal. 

When  the  property  is  no  longer 
needed  by  the  donee,  it  may  be  used  in 
support  of  other  Federal  projects  or  sold  . 
and  the  proceeds  used  for  technical  and 
scientific  education  and  research 
activities. 

§2812.10  Liabinties  and  losses. 

USDA  assumes  no  liability  with 
respk:t  to  accidents,  bodily  injury, 
illness,  or  any  other  damages  or  loss 
related  to  excess  personal  property/ 
equipment  donated  under  this  part  The 
donee  is  advised  to  insure  or  otherwise 
protect  itself  and  others  as  appropriate. 

Appendix  A  to  Part  2812 — Gift/Acceptanoe 
Agreement;  Educational  Institution  oc. 
Nonprofit  Organization  and  The  United 
States  Department  of  Agriculture 

Gift/ Acceptance  Agreement  (Agreement) 
between  (USDA  Agency)  and  (Educational 
Institution  or  Nonl^fit  Organizations). 

(1)  Purpose.  The  purpose  of  the  Agrewnent 
is  to  establish  a  relationship  between  the  U.S. 
Department  of  Agriculture  (USDA  Agency) 
and  (Educational  Institution  or  Non^fit 
Organization)  concerning  the  transfer  of 
excess  research  equipment  to  this 
educational  institution  (»  nonfnofit 
organization  for  the  conduct  of  technical  and 
scientific  education  and  research  activities. 
Title  of  ownership  transfers  to  the  recipient 

(2)  Authority.  I^b.  L.  102-245,  Sec.  303, 
amended.  Section  11  of  the  Stevenson- 
Wydler  Technology  Innovation  Act  of  1980, 
by  adding  subsection  (i).  Research 
Equipment,  which  provides  that  “the 
Director  of  the  laboratory,  or  the  head  of  any 
Federal  agency  or  department,  may  give 
research  equipment  that  is  excess  to  the 
needs  of  the  laboratory,  agency,  or 
department  to  an  educational  institution  or 
non-profit  organization  for  the  conduct  of 
technical  and  scientific  education  and 
research  activities.” 

(3)  Objectives  and  program  elements.  This 
Agreement  is  intended  to  provide  a 
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mechanism  for  the  transfer  of  excess  research 
equipment  from  USDA  to  the  (Educational 
Institution  or  Nonprofit  Organization)  in 
accordance  with  the  procedures  set  out  in  the 
regulations  implementing  Pub.  L.  102-245. 

(4)  Management.  In  or^r  to  enable  close 
collaboration,  it  is  agreed  that  the 
(Educational  Institution  or  NonProfit 
Organization)  will  provide  to  (USDA  Agency) 
an  annuel  inventory  listing  of  property 
acquired  under  Pub.  L.  102-245. 

The  (USDA  Agency)  and  (Educational 
Institution  or  NonProfit  Organization)  will 
each  identify  a  coordinator  to  implement  this 
Agreement.  These  coordinators  shall  meet 
when  necessary  to  review  new  Federal 
property  regulations. 

The  coordinators  shall  seek  to  resolve  any 
disputes  concerning  the  Agreement  through 
go<^  feith  discussions. 

(5)  Effective  date  and  revision  or 
termination.  The  Agreement  shall  enter  into 
effect  upon  signature  and  shall  remain  in 
effect  for  3  years.  It  may  be  extended  or 
amended  by  written  agreement  of  the  parties 
at  any  time  prior  to  its  expiration  or 
termination.  The  Agreement  may  be 
terminated  at  any  time  upon  60  days  written 
notice  by  either  party  to  the  other.  The 
termination  of  the  Agreement  shall  not  affect 
the  validity  of  any  property  transactions 
under  the  Agreement  which  were  initiated 
prior  to  such  termination. 

Property  Coordinators 

The  property  coordinators  for  this 
Agreement  are: 

Name _ 

(Educational  Institution/NonProfit 
Organization) 

(Complete  Address  and  Phone  Number) 

Name _ 

(USDA  Coordinator) 

(Complete  Address  and  Phone  Number) 
Approved: 

(Educational  Institution/NonProfit 
Organization) 


Date 


(USDA  Agency  Head) 


Date 

(FR  Doc.  95-16285  Filed  6-30-95;  8:45  am] 
BH.UNQ  CODE  341»-«1-M 


.  COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Option  Transactions 

AGENCY:  Commodity  Futures  Trading 
(Dommission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 


issuing  this  Order  pursuant  to  which 
option  contracts  on  a  spot  foreign 
exchange  operation  between  the  Great 
Britain  Pound  and  the  .Deutsche  Mark 
(GBP/DEM). and  the  Deutsche  Meurk  and 
the  Italian  Lira  (DEM/ITL)  traded  on  the 
Marche  a  Terme  International  de  France 
(MATIF)  may  he -offered  or  sold  to 
persons  located  in  the  United  States. 
This  Order  is  issued  pursuant  to:  (1) 
Comnussion  rule  30.3(a),  17  CFR 
30.3(a),  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of 
a  foreign  option  product  until  the 
Commission,  hy  order,  authorizes  such 
foreign  option -to  be  offered  or  sold  in 
the  Unit^  States;  and  (2)  the 
procedures  established  in  the 
Commission’s  Order  issued  on  Jime  6, 
1990,  55  FR  23902  (June  13, 1990) 
(Mutual  Recognition  Memorandum  of 
Understanding  (MRMOU)  with  the 
French  Commission  des  Operations  de 
Bourse). 

EFFECTIVE  DATE:  August  2, 1995. 

FOR  FURTHER  INFORMIATION  CONTACT: 

Francey  L.  Yoimgberg,  Esq.,  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  D.C.  20581. 
Telephone:  (202)  254-8955 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

UNITED  STATES  OF  AMERICA 
BEFORE  THE 

COMMODITY  FUTURES  TRADING 
COMMISSION 

Order  Pursuant  to  the  Mutual  Recognition 
Memorandum  of  Understanding  with  the 
French  Commission  des  Operations  de 
Bourse  and  Rule  30.3(a)  Permitting  Option 
Contracts  on  the  GBP/DEM  and  DEM/ITL 
Traded  on  the  Marche  a  Terme  International 
de  France  (MATIF)  To  Be  Offered  or  Sold  to 
Persons  Located  in  the  United  States  Thirty 
Days  After  Publication  of  This  Notice  in  the 
Federal  Register  Absent  Further  Notice 

By  Order  issued  on  December  17, 1991 
(Initial  Order),'  the  Commission  authorized, 
pursuant  to  the  Mutual  Recognition 
Memorandum  of  Understanding  (MRMOU)  ^ 
and  Commission  rule  30.3(a),^  certain  option 


■  See  56  FR  66345  (December  23, 1991). 

2  See  55  FR  23902  ()une  13, 1990).  Among  other 
things,  this  arrangement  provides  a  mechanism 
pursuant  to  which  certain  option  products  traded 
cm  the  Marche  a  Terme  International  de  France 
(MATIF)  may  be  offered  or  sold  to  customers 
resident  in  the  United  States  thirty  days  after 
publication  in  the  Federal  Register  of  a  notice 
specifying. the  particular  option  contracts  to.be 
offered  or  sold. 

’Commission  rule  30.3(a),  17  CFR  30.3(a),  makes 
it  unlawful  for  any  person  to  engage  in  the  offer  or 
sale  of  a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such  foreign 
option  to  be  offered  or  sold  in  the  United  States. 


products  traded  on  the  MATIF  to  be  offered 
or  sold  in  the  United  States. 

By  letter  dated  May  17, 1995,  MATIF 
notified  the  Commission  that  on  May 
22, 1995  it  would  be  introducing 'option 
contracts  based  on  the  GBP/DEM  and 
DEM/ITL  and  requested  that  the 
Commission  supplement  its  Initial 
Order  authorizing  the  offer  and  sale  in 
the  United  States  of  Options  on  the 
Notional  Bond,  the  3-month  PIBOR,  the 
3-month  EURODEM  Futures  Contracts; 
a  Supplemental  Order,  57  FR  10987 
(April  1, 1992),  authorizing  the  offer  and 
sale  in  the  United  States  of  Options  on 
the  Long-Term  ECU  Bond  Futures 
Contracts;  and  a  Supplemental  Order, 

59  FR  22971  (May  4, 1994),  authorizing 
the  offer  and  sale  in  the  United  States 
of  Options  on  the  USD/DM  and  USD/ 
FRF  by  also  authorizing  the  MATIF’s 
Option  Contracts  on  the  GBP/DEM  and 
DEM/ITL  to  be  offered  or  sold  to 
persons  located  in  the  United  States.^ 
Based  upon  the  foregoing,  and  pursuant 
to  the  terms  of  the  MRMOU,  the 
Commission  Jiereby  publishes  this 
Order  in  the  Federal  Register  pursuant 
to  which  the  particular  option  contracts 
specified  herein  may  be  offered  or  sold 
thirty  days  after  the  publication  of  this 
Order. 

Accordingly,  pursuant  to  Commission 
rule  30.3(a),  17  CFR  30.3(a),  and  Article 
n,  paragraph  6(b)  and  Article  V, 
paragraph  6  of  the  MRMOU  signed  by 
the  Commission  on  June  6, 1990  (55  FR 
23902  (June  13, 1990)),  and  subject  to 
the  terms  and  conditions  specified  in 
'  the  MRMOU,  the  Commission  hereby 
issues  this  Order  pursuant  to  which 
option  contracts  based  on  the  GBP/DEM 
and  DEM/ITL  traded  on  the  MATIF  may 
be  offered  or  sold  to  persons  located  in 
the  United  States  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Register,  unless  prior  to  that  date  the 
Commission  receives  any  comments 
which  may  result  in  a 'determination  to 
delay  the  effective  date  of  the  Order 
pending  review  of  such  comments. 
Under  such  circumstances  the 
Commission  will  provide  notice. 

Contract  Specifications 
GBP/DEM  Option  (SDM) 

Type 

European  style 
Underlying  Interest 

Spot  currency  transaction  GBP  against 
DEM 

Contract  Size 

GBP  50,000 


*See  letter  dated  May  17, 1995  from  Patrick 
Stephan.  MATIF,  to  Jane  C.  Kang.  Commission  and 
letter  dated  May  23, 1995  from  Frederic  Perier, 
Commission  des  Operations  de  Bourse,  to  Andrea 
M.  Corcoran,  Commission. 
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Strike  Price 

Expressed  in  DEM,  with  2  decimals. 

Strike  price  intervals:  2  Pfennigs 
(2.32-2.34) 

At  least  11  closest-to-the-money  (5  on 
each  side) 

Quotation 

Premium  in  %  of  the  GBP  nominal, 
with  2  decimals. 

Ex:  0.45%  stands  for  0.45  x  500  =  GBP 
225 

In  specific  cases,  premiinn  with  3 
decimals 
Tick 

Size:  0.01% 

Value:  0.01  x  500  =  GBP  5 
Expiration 

3  monthly  +  3  quarterly  expirations 
from  March  (H),  Jime  (M), 

September  (U),  IDecemher  (Z) 

Last  Trading  Day 

Thursday  following  the  3rd 
Wednesday  of  expiration  month  at  > 
9:00  am  (New  York  time) 

First  Trading  Day 

First  business  day  following  an 
expiration  date 
Exercise 

After  settlement  of  a  spot-fixing  on 
the  expiration  date,  automatic 
exercise  of  in-the-money  options 
Exercise:  exchange  of  underlying 
currencies 
Trading  Hours 

Open  outcry:  9:15  am  to  5:00  pm 
(Paris  time) 

THS  (after  hours  trading):  5:00  pm  to 
9:15  am 

DEM/ITL  Option  (MU) 

Type 

European  style 
Underlying  Interest 

Spot  currency  transaction  DEM 
against  ITL 
Contract  Size 

DEM  100,000 
Strike  Price 

Expressed  in  ITL,  without  decimal. 

Strike  price  intervals:  Liras  10  (1070- 
1080) 

At  least  11  closest-to-the-money  (5  on 
each  side) 

Quotation 

Premium  in  %  of  the  DEM  nominal, 
with  2  decimals. 

Ex:  0.45%  stands  for  100,000  x  0.45/ 
100  =  DEM  450 

In  specific  cases,  premium  with  3 
decimals 
Tick 

Size:  0.01% 

Value:  0.01/100  x  100,000  =  DEM  10 
Expiration 

3  monthly  +  3  quarterly  expirations 
from  March  (H),  June  (M), 
September  (U),  December  (Z) 

Last  Trading  Day 

Thursday  following  the  3rd 


Wednesday  of  expiration  month  at 
9:00  am  (New  York  time) 

First  Trading  Day 

First  business  day  following  an 
expiration  date 
Exercise 

After  settlement  of  a  spot-fixing  on 
the  expiration  date,  automatic 
exercise  of  in-the-money  options 
Exercise:  exchange  of  imderlying 
currencies 
Trading  Hoiirs 

Open  outcry:  9:15  am  to  5:00  pm 
(Paris  time) 

THS  (after  hoius  trading):  5:00  pm  to 
9:15  am 

List  of  Subjects  ul17  CFR  Part  30 

Commodity  futures,  ComnHxlity 
options.  Foreign  transactions. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Secs.  2(a)(1)(A),  4, 4c,  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2, 6, 
6c  and  12a. 

2.  Appendix  B  to  Part  30  is  amended 
by  adding  the  following  entry  after  the 
existing  entries  for  the  “Marche  a  Terme 
International  de  France”  to  read  as 
follows: 

Appendix  B.— Option  Contracts 
Permitted  To  Be  Offered  or 
Sold  in  the  U.S.  Pursuant  to 
§  30.3(A) 


Exchange 

Type  of 
contract 

FR  date  and  ci¬ 
tation 

.  . 

. 

.  . 

Marche  a 

Option  Con- 

July  3, 1995;  xx 

Terme 

tracts  on 

FR  XX 

Inter- 

Great 

national 

Britain 

de  France. 

Pourxj 

and  the 

Deutsche 

Mark 

(GBP/ 

DEM) 

and  the 

Deutsche 

Mark  and 

Italian 

Lira 

(DEM/ 

ITL). 

*  * 

* 

*  * 

Issued  in  Washington,  D.C  on  June  27, 
1995. 

Jean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  95-16230  Filed  6-30-95;  8:45  am] 
BILLINQ  CODE  83S1-«1-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  102. 

[Docket  No.  92P-0476] 

Crabmeat;  Amendment  of  Common  or 
Usual  Name  Regulation 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTKXf:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
common  or  usual  name  regulation  for 
crabmeat  by  adding  “Brown  King 
crabmeat”  as  the  common  or  usual 
name  for  the  species  Uthodes 
bequispina.  This  amendment  is  in 
response  to  a  citizen  petition  submitted 
by  the  Alaska  Seafood  Marketing 
Institute  (ASMI). 
effective  date:  August  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Spring  C.  Randolph,  Office  of  Seafood 
(Iff  S-^16),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3160. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  July  15, 
1994  (59  FR  36103),  FDA  proposed  to 
amend  the  common  or  usual  name 
provisions  for  crabmeat,  (§  102.50  (21 
CFR  102.50)),  to  provide  that  the 
common  or  usual  name  of  crabmeat 
derived  from  the  species  L.  aequispina 
is  “Brown  King  crabmeat.”  The 
proposal  was  issued  in  response  to  a 
citizen  petition  submitted  by  ASMI. 
Previous  to  this  rulemaking,  §  102.50 
provided  that  only  the  crabmeat  from 
three  species  of  the  genus  Paralithodes 
may  be  labeled  as  “King  crabmeat.” 
Interested  persons  were  given  imtil 
September  13, 1994,  to  submit 
comments. 

II.  Conunents 

FDA  received  one  comment  in 
response  to  tlie  proposed  amendment. 
That  comment,  submitted  by  a  trade 
association  supported  the  proposal  and 
stated  that  establishing  “Brown  King 
crabmeat”  as  the  common  or  usual 
name  for  the  crabmeat  will  benefit 
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consumers  by  providing  a  consistent 
statement  of  identity  for  L  aequispina. 

m.  Conclusion 

For  reasons  stated  in  the  proposal  and 
in  the  absence  of  comments  objecting  to 
the  proposed  amendment,  FDA 
concludes  that  it  is  appropriate  to  revise 
§  102.50  by  adding  “Brown  King 
crabmeat”  as  the  common  or  usual 
name  for  the  meat  of  L.  aequispina.  TOA 
notes  that  under  section  403(b)  and 
(i)(l)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  343(b) 
and  (i)(l))  and  §  101.3  (b)  (1)  (21  CFR 
101.3  (b)(1)),  a  food  with  a  common  or 
usual  name  established  by  regulation  is 
misbranded  if  it  is  not  identiOed  by  that 
name. 

FDA  is  also  making  a  minor  revision 
in  §  102.50,  that  is  separate  from  this 
rulemaking.  After  publication  of  the 
proposal,  the  agency  became  aware  that 
a  change  had  b^n  made  in  the  accepted 
scientific  designation  for  the  species 
listed  therein  as  Paralithodes 
camtschatica,  and  that  it  had  not 
revised  the  regulation  to  reflect  this 
change.  Therefore,  to  maintain 
consistency  with  currently  accepted 
scientific  nomenclature,  FDA  is 
changing  the  spelling  of  the  name  of  this 
species  in  §  102.50,  to  read  Paralithodes 
camtschaticus  (see  American  Fisheries 
Society  Special  Publication  17, 
“Common  and  Scientific  Names  of 
Aquatic  Invertebrates  from  the  United 
States  and  Canada:  Decapod 
Crustaceans”). 

IV.  Environmental  Impact 

The  agency  has  previously  considered 
•  the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  of  July 
15, 1994  (59  FR  36103).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency’s 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 


Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  FDA  did  not  receive 
any  comments  or  new  information  on 
this  issue,  the  agency  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

List  of  subjects  in  21  CFR  Part  102 

Beverages,  Food  grades  and  standards. 
Food  labeling.  Frozen  foods.  Oils  and 
fats.  Onions,  Potatoes,  Seafood. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  102  is 
amended  as  follows: 

PART  102— COMMON  OR  USUAL 
NAME  FOR  NONSTANDARDIZED 
FOODS 

1.  The  authority  citation  for  21  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Secs.  201, 403,  701  of  the 
Federal  Food,  Drug,  andCosmetic  Act  (21 
U.S.C  321,  343,  371). 

2.  Section  102.50  is  amended  by 
revising  the  table  to  read  as  follows: 

§  102.50  Crabmeat 
*  *  *  *  * 


Scientific  name  of 
crab 

Common  or  usual 
name  of  crabmeat 

Chionoecetes  opilio, 
Chionoecetes  tanned, 
Chionoecetes  bairdii, 
and 

Chionoecetes 

angulatus, 

SrK>w  crabmeat. 

Erimacnjs  isenbeckii 

Korean  variety  crab¬ 
meat  or  Kegani 

crabmeat. 

Lithodes  aequispina 

Brown  King  crab¬ 
meat. 

Paralithodes  brevipes 

King  crabmeat  or 
Hanasaki  crab¬ 
meat. 

Paralithodes 

King  crabmeat.  and 

camtschaticus 

Paralithodes  Platy¬ 
pus. 

Dated:  June  26, 1995. 

William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-16207  Filed  6-30-95;  8:45  am) 

BILUNQ  cooe  4ieO-01-F 


21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Decoquinate;  Technical 
Amendment 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  clarify  the 
conditions  of  use  in  the  approved  new 
animal  drug  application  (NADA)  for 
Type  C  decoquinate  cattle  feed.  This 
amendment  was  requested  by  the 
spon.sor,  Rhone-Poulenc,  Inc. 

EFFECTIVE  DATE:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1644. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  3, 1976 
(41  FR  53002),  FDA  published  a 
document  reflecting  approval  of 
supplemental  NADA  39-41 7 V  filed  by 
Hess  and  Clark,  Division  of  Rhodia,  Inc., 
Ashland,  OH,  proposing  safe  and 
effective  use  of  a  6  percent  decoquinate 
premix  for  manufacturing  a  cattle  feed 
used -as  an  aid  in  the  prevention  of 
coccidiosis.  The  supplemental  NADA 
amended  §  558.195(g)(2)  (21  CFR 
558il95(g)(2))  in  the  table  to  reflect  the 
approval. 

m  the  Federal  Register  of  September 
30, 1986,  FDA  published  a  document 
reflecting  a  change  of  sponsor  of  NADA 
39-417  Deccox®  (decoquinate)  from 
Hess  &  Clark,  Inc.,  to  Rhone  Poulenc, 

Inc.  The  new  sponsor  of  decoquinate, 
Rhone-Poulenc,  Inc.,P.O.  Box  125, 

Black  Horse  Lane,  Monmouth  Junction, 
NJ  08852,  informed  FDA  that  the 
regulation  for  use  of  Type  C  decoquinate 
cattle  feed  that  reflects  the  conditions  of 
use  in  its  approved  NADA  were 
incorrect.  Section  558.195(d)  in  the 
table  in  the  entry  for  “22.7  mg  per  100  . 
lb  •  *  *”  provides  the  feeding  level  for 
the  cattle  feed.  This  information  usually 
is  provided  in  the  “Limitations” 
column.  The  firm  requested  that  the 
entry  be  revised  to  place  the 
concentration  of  active  ingredient  in  the 
“Decoquinate  in  grams  per  ton”  column 
and  the  feeding  level  in  the 
“Limitations”  column.  FDA  concurs 
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with  the  firm’s  request  and  is  amending 
the  regulations  accordingly.  In  addition, 
§  558.195(c)(2)  provides  status  of  this 
product  for  the  National  Academy  of 
Sciences/National  Research  Council. 
The  status  is  outdated  based  upon  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act  of  1988,  therefore, 

§  558.195(c)(2)  is  removed  and  reserved. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b.  371). 


2.  Section  558.195  is  amended  by 
removing  and  reserving  paragraph  (c)(2), 
and  in  the  table  in  paragraph  (d)  by 
removing  the  entry  for  “22.7  mg  per  100 
lb  of  body  weight  per  day  (0.5  mg  per 
kilogram)’’  and  adding  a  new  entry  in 
numerical  order  to  read  as  follows: 

§  558.1 95  Decoquinate. 
***** 

(d)  *  *  * 


Decoquinate  in 
grams  per  ton 

Combination  in  grams 
per  ton 

Indications  for  use 

Limitations 

Sponsor 

13.6  to  27.2 

Cattle;  for  the  prevention  of  cocckJiosis  in  rumi¬ 
nating  and  nonruminating  calves  and  cattle 
caused  by  Eimeria  bovis  and  E.  zurrw. 

Feed  Type  C  feed  at  a  rate  to 
provide  22.7  mg  per  100  lb 
of  body  weight  (0.5  mg  per 
kg)  per  day.  May  be  pre¬ 
pared  from  dry  or  liquid 

Type  B  feed  containing 
0.0125  to  0.5  pet 
decoquinate.  Liquid  Type  B 
feed  must  have  a  pH  range 
of  5.0  to  6.5  arxl  contain  a 
suspending  agent  to  main¬ 
tain  a  viscosity  of  not  less 
tha  500  centipoises.  Feed 
at  least  28  days  during  peri¬ 
ods  of  exposure  to  coccidi- 
osis  or  when  it  is  likely  to 
be  a  hazard.  Do  not  feed  to 
cows  producing  milk  for 
food. 

(0.0015  to  0.003 
pet). 

Dated:  June  23, 1995. 

Andrew  J.  Beaulieau, 

Acting  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
IFR  Doc.  95-16091  Filed  6-30-95;  8:45  am] 
'  BILUNG  CODE  4160-01-E 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[MN36-2-7085;  FRL-5252-3] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

.  ACTION:  Final  rule,  correction. 

SUMMARY:  On  May  31, 1995,  the  USEPA 
published  a  direct  final  rule  approving 
the  redesignation  requests  to  attainment 
for.  particulate  matter  in  the  Rochester 


portion  of  Olmsted  County  and  sulfur 
dioxide  in  the  Air  Quality  Control 
Region  131  Twin  Cities  and  Pine  Bend 
areas  (excluding  the  St.  Paul  Park  area). 
The  revised  Code  of  Federal  Regulations 
(CFR)  §  81.324  redesignation  table  for 
sulfur  dioxide  identified  the  remaining 
nonattainment  area  as  being  part  of 
Scott  and  Washington  Counties.  The 
table  should  have  shown  the  remaining 
nonattainment  area  as  being  part  of 
Dakota  and  Washington  Counties.  Also, 
the  western  boundary  identifier  of  the 
Dakota  Coimty  part  of  the 
nonattainment  area  is  being  corrected. 
The  USEPA  regrets  any  inconvenience 
these  errors  may  have  caused. 

EFFECTIVE  DATE:  This  correction 
rulemaking  becomes  effective  on  July  3, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  United  States 


Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
353-6713. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671(q). 

Dated:  June  22, 1995. 

David  A.  Ullrich, 

Acting  Regional  Administrator. 

Correction  of  Publication 

Accordingly  the  direct  final  rule 
published  on  May  31, 1995,  at  60  FR 
28339  is  corrected  as  follows: 

In  §  81.324,  the  amendment  to  the 
table  “Minnesota  SO2’’  is  corrected  to 
read  as  follows: 

§  81 .324  Minnesota. 
***** 
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Minnesota— SO2 


Designated  area 


AQCR  131: 

Anoka  County . — . . . 

Dakota  County  (part) . — . . . — . 

The  area  bourided  on  the  north  by  Interstate  494;  on  the  west  by  Babcock 
Trail  and  Highway  55;  on  the  south  by  a  line  from  the  intersection  of  High¬ 
way  52  and  56  east  to  the  County  Line;  on  the  east  by  the  County  line 

Rest  of  Dakota  Cotmty . . . . . 

Hennepin  County . 

Ramsey  County  . . . . . . . . 

Scott  County . . . . — . 

Washington  County  (peut) . . . 

The  area  bournled  on  the  west  by  the  County  line;  on  the  south  by  a  line  ex¬ 
tending  from  the  County  lirra  east  to  100th  Stre^  on  the  east  iff  Jamaica 
Avenue;  on  the  north  by  ^alitary  Road  and  Interstate  494. 

Rest  of  Washington  County . . . . . 


***** 

(FR  Doc.  95-16275  Filed  6-30-95;  8:45  ami 
BILUNO  CODE  6860-S0-D 


40  CFR  Parts  704, 707, 712, 716, 720, 
721, 723, 761, 763,  766,  790, 795,  796,  . 
799 

[OPPTS-00173;  FRL-4964-6] 

Technical  Amendments  to  TSCA 
Regulations  to  Update  Addresses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 

SUMMARY:  EPA  is  issuing  technical 
amendments  to  several  regulations 
under  the  Toxic  Substances  (Control  Act 
(TSCA).  These  amendments  revise  the 
addresses  for  mailing  information  to, 
requesting  information  from,  or 
otherwise  contacting  certain  offices  in 
the  Office  of  Pollution  Prevention  and 
Toxics  (OPPT).  Additionally,  this 
document  makes  technical  amendments 
to  certain  information  submission 
procedures  that  pertain  to  TSCA  section 
4  test  rules  and  consent  orders. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  Telephone:  (202)  554-1404, 
TDD:  (554-0551);  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
dociiment  makes  technical  amendments 


to  certain  TSCA  regulations  (40  CFR 
parts  700  to  end).  The  technical 
amendments  update  the  mailing 
addresses  for  submissions  of 
information  to,  requesting  information 
from,  or  otherwise  contacting  certain 
offices  in  OPPT.  The  addresses 
currently  listed  in  the  regulations  have 
been  changed  and  should  no  longer  be 
used.  Updating  applicable  addresses 
will  ensiue  that  OPPT  receives  all 
information  requests  and  submissions  in 
a  timely  manner. 

Additionally,  in  order  to  centralize 
document  receipt  and  to  reduce  burdens 
associated  with  the  submission  of 
information  under  TSCA  section  4  test 
rules  and  consent  orders,  EPA  is 
revising  its  section  4  procedural  rules  at 
40  CFR  Part  790  so  that  all  doc\unents 
and  requests  for  actions  be  sent  to  the 
address  published  in  40  CFR  790.5(b). 
The  current  procedural  rules  require 
under  §  790.5(d)  that  certain 
submissions  and  inquiries  relating  to 
test  rules  and  consent  orders  be 
submitted  to  the  Director  of  the  Office 
of  Ckimpliance  Monitoring  (OCM).  Some 
of  these  submissions  are  duplicative 
(e.g.,  the  requirement  at  40  CFR  7go.5(d) 
to  submit  to  OCM  copies  of  transmittal 
memos  accompanying  material 
submitted  to  OPPT  imder  §  790.5(b)).  In 
addition,  the  responsibility  to  handle 
other,  non-duplicative  submissions,  as 
well  as  questions,  has  been  assigned  to 
OPPT  as  the  result  of  EPA  streamlining 
and  reorganization  efforts  that  have 
eliminated  OCM.  Therefore,  EPA  is 
removing  §  790.5(d)  and  references  to 
that  section.  Where  appropriate,  EPA  is 
replacing  references  to  §  790.5(d)  with 
references  to  §  790.5(b). 


Because  these  are  non-substantive 
procedural  changes,  notice  and  public 
comment  are  not  necessary.  These 
changes  are  effective  immediately. 

I.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-00173).  A  public  version  of  the 
record,  without  any  confidential 
business  information  is  available  in  the 
Non-Confidential  Information  Center 
(NQC)  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  B-607  NEM,  401  M  Street,  SW., 
Washington,  DC,  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays. 

II.  Regulatory  Assessment 
Requirements  Analyses  Under 
Executive  Order  12866,  the  Unfunded 
Mandates  Reform  Act  of  1995,  the  . 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

Because  this  action  is  limited  to  intra¬ 
agency  procedural  changes,  including 
updating  addresses,  consolidating 
addressees  and  eliminating  unnecessary 
procedural  duplication,  there  is  no 
“significant”  regulatory  action  within 
the  meaning  of  Executive  Order  12866 
(58  FR  51735,  October  4, 1993).  In 
addition,  this  action  does  not  impose 
any  additional  Federal  mandates  on 
State,  local,  or  tribal  governments  or  the 
private  sector  within  the  meaning  of 
The'Unfunded  Mandates  Reform  Act  of 
1995.*  For  these  reasons,  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  1  certify  that  this  action  would 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  In  addition,  because  no 
substantive  requirement  in  the 
procedural  rule  is  being  increased,  this 
action  does  not  affect  the  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501. 

List  of  Subjects 

40  CFR  Part  704,  707,  712,  716,  717, 

720,  721,  723,  761,  763,766,  790,  795, 
796,  799 

Administrative  practice  and 
procediure.  Asbestos,  Chemicals, 
Confidential  business  information, 
Dibenzo-para-dioxins/dibenzofurans, 
Environmental  protection,  Exports, 
Hazardous  substances.  Health 
Laboratories,  Imports, 

Intergovernmental  relations,  Labeling, 
Occupational  safety  and  health. 
Photographic  industry,  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements.  Schools. 

Authority:  15  U.S.C.  2603 
Dated:  June  28, 1995. 

Joseph  A.  Cotnivo, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  40  CFR,ichapter  I, 
subchapter  R,  is  amended  as  follows: 

1.  In  part  704: 

PART  704-[AMENDED] 

a.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authenty:  15  U.S.C.  2607(a). 

b.  By  revising  §  704.9  to  read  as 
follows: 

§704.9  Where  to  send  reports. 

Reports  must  be  submitted  by 
certified  mail  to  the  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 
Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460,  ATT:  8(a) 
Reporting. 

c.  By  revising  §  704.25(g)  to  read  as 
follows: 

§704.25  11-Aminoundecanoicacid. 
***** 

(g)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Envirorunental  Protection 
Agency,  Room  G-099, 401  M  St.,  SW., 
Washington,  DC.,  20460,  ATT:  11-AA 
Notification. 

d.  By  revising  §  704.30(e)  to  read  as 
follows: 


§704.30  Anthraquinone. 
***** 

(e)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  Dociunent  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  Room  G-099,  401  M  St.,  SW., 
Washingtoh,  DC..  20460,  ATTN:  TSCA 
8(a). 

e.  By  revising  §  704.104(g)  to  read  as 
follows: 

§  704.1 04  Hexafluoropropylene  oxide. 
***** 

(g)  Where  to  send  reports.  Reports 
must  be  submitted  by  certified  mail  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics.  U:S..Environmental  Protection 
Agency,  Room  0-099,  401  M  St.,  SW., 
Washington,  DC.,  20460,  ATTN:  HFPO 
Reporting. 

2.  In  part  707: 

PART  707— [AMENDED] 

a.  The  authority  citation  for  part  707 
continues  tp  read  as  follows: 

Authority:  15  U.S.C.  2611(b)  and  2612. 

b.  In  §  707.20  by  revising  paragraph 
(c)(3)  to  read  as  follows: 

§  707.20  Chemical  substances  import 
policy. 

***** 

(c)  *  *  * 

(3)  EPA  assistance.  Assistance  in 
determining  whether  a  chemical 
shipment  is  in  compliance  with  TSCA 
can  be  obtained  from  the  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  E-543B,  401 
M  St.,  SW.,, Washington,  DC,  20460, 
Telephone:  (202)  554-1404,  TDD:  (202) 
544-0551. 

c.  In  §  707.65  by  revising  paragraph 
(c)  to  read  as  follows: 

§  707.65  Submission  to  agency. 
***** 

(c)  Notices  shall  be  marked  “Section 
12(b)  Notice”  and  sent  to  the  Document 
Control  Office  (7407),  0ffice  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 
Room  G-099,  401  M  St.,  SW.. 
Washington,  DC.,  20460. 

3.  In  part  712: 

PART  712— [AMENDED] 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

b.  In  §  712.28  by  revising  paragraph 
(c)  to  read  as  follows: 


§  712.28  Fonn  and  instructions. 
***** 

(c)  Forms  must  be  sent  (preferably  by 
certified  mail)  to  the  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-699, 401  M  St.,  SW.. 
Washington,  DC.,  20460,  ATTN:  8(a) 
PAIR  Reporting. 

c.  In  §  712.30  by  revising  the  last 
sentence  in  paragraph  (c)  to  read  as 
follows: 

§  712.30  Chemical  lists  and  reporting 
periods. 

***** 

(c)  *  *  •  Any  information 

.submitted  must  be  addressed  to  the 
■>Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-K)99,  401  M  St..  SW., 
Washington,  DC.,  20460,  ATTN:  8(a) 
Auto-ITC. 

***** 

4.  In  part  716: 

PART  716— [AMENDED] 

a.  The  authority  citation  for  part  716 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(d). 

b.  In  §  716.30  by  revising  paragraph 
(c)  to  read  as  follows: 

§  71 6.30  Submission  of  copies  of  studies. 
*  *  ^  *  *  * 

(c)  Copies  of  health  and  safety  studies 
and  the  accompan)dng  cover  letters 
must  be  submitted,  preferably  by 
certified  mail,  to  the  Docmnent  Ckmtrol 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency. 
Room  G-099,  401  M  St..  SW., 
Washington.  DC.,  20460,  ATTN:  8(d) 
Health  and  Safety  Reporting  Rule 
(Notification/Reporting). 

c. ’In  §  716.35  by  revising  paragraph 
(c)(to  read  as  follows: 

§  71 6.35  Submission  of  lists  of  studies. 
***** 

(c)  Lists  of  health  and  safety  studies 
should  be  submitted,  preferably  by 
certified  mail,  to  the  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 
Room  0099,  401  M  St..  SW., 
Washington,  DC.,  20460,  ATTN:  8(d) 
Health  and  Safety  Reporting  Rule 
(Notification  Reporting). 

d.  In  §  716.60  by  revising  the  second 
sentence  in  paragraph  (c)  to  read  as 
follows: 


34464 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Rules  and  Regulations 


§716.60  Reporting  schedule. 
***** 

(c)  *  *  *  Requests  for  extensions 
mtist  be  in  writing  and  addressed  to  the 
Director,  Office  of  Pollution  Prevention 
and  Toxics  (7401),  U.S.  Environmental 
Protection  Agency,  Room  E-539, 401  M 
St.,  SW.,  Washington,  DC,  20460, 
ATTT^:  Section  8(d)  extension.  *  *  * 
e.  In  §  716.105  by  revising  the  last 
sentence  in  paragraph  (c)  to  read  as 
follows; 

§  716.105  Additions  of  substances  and 
mixtures  to  which  this  subpart  applies. 

*  *  *  *  * 

(c)  *  •  *  Persons  who  wish  to 

submit  information  that  shows  why  a 
chemical  should  be  withdrawn  must 
address  their  comments,  in  writing  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460,  ATTN:  8(d) 
Auto-ITC. 

5.  In  part  717: 

PART  717— [AMENDED] 

a.  The  authority  citation  for  part  717 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  2607(c). 

b.  In  §  717.17  by  revising  paragraph 
(c)  to  read  as  follows; 

§717.17  Inspection  and  reporting 
requirements. 

*  *  *  *  ^  * 

(c)  How  to  report.  When  required  to 
re{K>rt,  firms  must  submit  copies  of 
records  (preferably  by  certified  mail)  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460,  ATTN:  8(c) 
Allegations. 

6.  In  part  720: 

PART  720— [AMENDED] 

a.  The  authority  citation  for  part  720 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2607(a). 

b.  In  §  720.75  by  revising  the  first 
sentence  in  paragraph  (b)(2)  and  the 
second  sentence  of  paragraph  (e)(1)  to 
read  as  follows: 

§720.75  Notice  review  period. 
***** 

(b)  *  *  * 

(2)  A  request  for  suspension  may  be 
made  in  writing  to  the  Document 
(Control  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 


Room  G-099, 401  M  St.,  SW., 
Washington,  DC.,  20460.  *  *  * 
***** 

(e)  •  *  *  (1)  *  *  *  A  statement  of 
withdrawal  must  be  made  in  writing  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  Room  0-099,  401  M  St.,  SW., 
Washington,  DC.,  20460.  *  *  * 

c.  In  §  720.95  by  revising  the  last 
sentence  to  read  as  follows: 

§720.95  Public  file. 

*  *  *  Any  of  the  nonconfidential 
material  described  in  this  subpart  will 
be  available  for  public  inspection  in  the 
Non-Confidential  Information  Clenter 
(NQC)  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  B-607  NEM,  401  M  Street.  SW.. 
Washington,  DC.  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays. 

d.  In  §  720.102  by  revising  paragraph 
(d)  to  read  as  follows: 

§  720.102  Notice  of  commencement  of 
manufacture  or  import 
***** 

(d)  Where  to  submit.  Notices  of 
commencement  of  manufacture  or 
import  should  be  submitted  to  the 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-099,  401  M  St.,  SW., 
Washington.  DC.,  20460. 

7.  In  part  721: 

PART  721— [AMENDED] 

a.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

b.  In  §  721.5  by  revising  paragraph 
(d)(l)(iii)  to  read  as  follows; 

§721.5  Persons  who  must  report 
***** 

(d)  *  *  * 

(D*  *  * 

(iii)  That  the  person  has  promptly 
provided  EPA  enibrcement  authorities 
with  a  copy  of  the  recepient’s  statement 
of  assurance  described  in  paragraph 
(d)(l)(ii)  of  this  section.  The  copy  must 
be  sent  to  the  Office  of  Enforcement  and 
Compliance  Assurance,  Office  of 
Compliance  (2224A),  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios,  1200  Pennsylvania  Ave.,  N.W., 
Washington,  DC,  20044. 
****** 

c.  In  §  721.11  by  revising  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 


§  721 .1 1  Applicability  determination  when 
the  specific  chemical  identity  is 
confidential. 

***** 

(b)  To  establish  a  bona  fide  intent  to 
manufacture,  import,  or  process  a 
chemical  substance,  the  person  who 
intends  to  manufacture,  import,  or 
process  the  chemical  substance  must 
submit  the  following  information  in 
writing  to  the  Doctiment  Control  Office 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  C5-099,  401  M 
St.,  SW.,  Washington,  DC.,  20460, 
ATTN:  SNUR  Bonafide  submissions. 

d.  In  §  721.30  by  revising  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  721.30  EPA  approval  Of  alternative 
control  measures.  - 

***** 

(b)  A  request  for  a  determination  of 
equivalency  must  be  submitted  in 
writing  to  ffie  Document  Control  Office 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  04)99, 401  M 
St.,  SW.,  Washin^on,  DC.,  20460; 
A'lTN:  SNUR  Equivalency 
Determination,  and  must  contain: 

*  *  *  '  *  * 

e.  In  §  721.185  by  revising  the  second 
sentence  of  paragraph  (b)(1)  to  read  as 
follows: 

§  721.186  Limitation  or  revocation  of 
certain  notification  requirements. 
***** 

(b)  •  *  * 

(1)  *  •  *  All  requests  should  be 
sent  to  the  Document  Control  Office 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency.  Room  G-099,  401  M 

St.,  SW.,  Washington,  DC.,  20460.  *  * 

* 

***** 

f.  In  §  721.4300  by  revising  paragraph 
(a)(2)(iv)(A)(7)  to  read  as  follows: 

§  721 .4300  Hydrazinecarboxamide,  N,N'- 
1,6-hexanediylbis  [2,2-dlmethyl-]. 

(a)  *  *  * 

(2) *  *  * 

(iv)  *  *  * 

(A)  *  *  * 

(7)  A  request  that  the  party  notify  the 
following  office  of  any  information 
which  indicates  that  ffie  in-streani 
concentration  of  the  PMN  substance 
specified  in  paragraph  (a)(iv)  of  this 
section  has  been  exceeded:  Chief,  New 
Chemicals  Branch.  Chemical  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics.  U.S. 
Environmental  Protection  Agency, 
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Room  E-447,  401  M  St.,  SW., 
Washington,  DC,  20460. 

It  ft  it  it  it 

8.  In  part  723: . 

PART  723— [AMENDED] 

a.  The  authority  citation  for  part  723 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  2604 

b.  In  §  723.50  by  revising  paragraph 
(n)  to  read  as  follows: 

§723.50  Chemical  substances 
manufactured  in  quantities  of  1,000 
kilograms  or  less  per  year. 
***** 

(n)  Submission  of  information. 
Information  submitted  to  EPA  under 
this  section  must  be  sent  in  writing  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
•  Agency,  Room  G-099,  401  M  St.,  SW., 
Washington,  E)C.,  20460. 
****.* 

c.  In  §  723.175  by  revising  paragraph 
(i)(3)  to  read  as  follows: 

§  723.175  Chemical  substances  used  in  or 
for  fhe  manufacture  or  processing  of 
Instant  photographic  and  peel-apart  film 
articles. 

*  *  *  *  * 

(i)  *  *  * 

(3)  Address.  The  exemption  notice 
must  be  addressed  to  the  Document 
Control  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-099, 401  M  St.,  SW., 
Washington,  DC.,  20460. 
***** 

9.  In  part  761: 

PART  761— [AMENDED] 

a.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607,  2611, 
2614,  and  2616. 

b.  In  §  761.19  by  revising  the  fourth 
sentence  in  paragraph  (b)  to  read  as 
follows: 

§761.19  References. 
***** 

(b)  *  *  *  Copies  of  the  incorporated 
material  may  be  obtained  from  the 
TSCA  Non-Confidential  Information 
Center  (NCIC)  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Roohi  B-607  NEM,  401  M  Street,  SW., 
Washington,  DC,  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays,  or  horn  the 
American  Society  for  Testing  and 


Merials  (ASTM),  1916  Race  Street, 
Philadelphia,  PA  19103.. 

c.  In  §  761.20  by  revising  the  second 
sentence  of  the  introductory  text  of 
paragraph  (c)(3)  and  by  revising  the  first 
sentence  of  paragraph  (c)(3)(vii)  to  read 
as  follows: 

§  761 .20  Prohibitions. 
***** 

(c)  *  *  * 

(3)  *  *  *  Export  notices  must  be 
submitted  to  the  TSCA  Document 
Control  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460.  *  *  * 
***** 

(vii)  No  less  than  30  days  after  the  end 
of  each  calendar  quarter  (March  31,  June 
30,  September  30,  and  December  31) 
during  which  PCBs  were  exported  for 
disposal,  each  person  exporting  the 
PCBs  must  submit  a  report  to  the 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460.  *  *  • 
***** 

d.  In  §  761.130  by  revising  the  third 
sentence  in  paragraph  (e)  to  read  as 
follows: 

§  761 .1 30  Sampling  requirements. 

*  *  *  *  * 

(e)  •  *  *  Both  the  MRI  sampling 

scheme  and  the  guidance  document  are 
available  firom  the  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Enviroiunental 
Protection  Agency,  Room  E-543B,  401 
M  St.,  SW.,  Washington,  DC,  20460,  ■ 
Telephone:  (202)  554-1404,  TDD:  (202) 
544-0551.  •  *  .  * 

*  *  *  *  * 

e.  In  §  761.185  by  revising  paragraph 
(f)  to  read  as  follows: 

§  761 .1 85  Certification  program  and 
retention  of  records  by  Importers  and 
persons  generating  PCBs  in  excluded 
manufacturing  processes. 
***** 

(f)  This  report  must  be  submitted  to 
the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460,  ATTN:  PCB 
Notification.  This  report  must  be 
submitted  by  October  1, 1984  or  within 
90  days  of  starting  up  processes  or 
commencing  importation  of  PCBs. 
***** 

f.  In  §  761.187  by  revising  paragraph 

(d)  to  read  as  follows: 


§  761 .1 87  Reporting  by  importers  and  by 
persons  generating  PCBs  in  excluded 
manufacturing  processes. 
***** 

(d)  These  reports  must  be  submitted 
to  the  Document  Control  Office  (7407), 
Office  of  Pollution  Prevention  and 
Toxics,  U.S.  Environmental  Protection 
Agency,  Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460,  ATTN:  PCB 
Notification. 

***** 

10.  In  part  763: 

PART  763— [AMENDED] 

a.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authmity:  15  U.S.C.  2605  and  2607(c). 

b.  In  §  763.71  by  revising  paragraph 
(d)  to  read  as  follows: 

§  763.71  Schedule  for  reporting. 
***** 

(d)  EPA  Form  7710-36  and  EPA  Form 
7710-37  can  be  obtained  by  writing  or 
telephoning  the  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  E-543B,  401  M  St.,  SW., 
Washington,  DC,  20460,  Telephone: 

(202)  554-1404,  TDD:(202)  544-0551. 

*  *  *  .  *  * 

§  763.90  [Amended] 

c.  In  §  763.90(i)(5)  by  removing  the 
words  “EPA  OPI^S  Reading  Room,  Rm. 
G004  Northeast  Mall,  401  M  Sts.,  SW., 
Washington,  DC  20460”  and  adding  in 
place  thereof  the  words  “Non- 
Confidenlial  Information  Center  (NCIC) 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  B-607  NEM, 
401  M  Street,  SW,,  Washington,  DC, 
20460,  between  the  hours  of  12  p.m.  and 
4  p.m.  weekdays  excluding  legal 
hohdays.” 

c.  In  §  763.92  by  revising  paragraph 
(a)(2Kii)  to  read  as  follows: 

§763.92  Training  and  periodic 
surveillance. 

(a)  *  *  * 

(2)‘  *  * 

(ii)  Information  on  the  use  of 
respiratory  protection  as  contained  in 
the  EPA/NIOSH  Guide  to  Respiratory 
Protection  for  the  Asbestos  Abatement 
Industry,  September  1986  (EPA  560/ 
OPPTS^6-001),  available  from  the 
Director,  Environmental  Assistance 
Division  (7408),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  E-543B,  401  M  St.,  SW., 
Washington,  E)C,  20460,  Telephone: 
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(202)  554-1404,  TDD;  (202)  544-0551 
and  other  personal  protection  measures. 

***** 

d.  In  §  763.119  by  revising  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§763.119  References. 

(a)  GeneraL  The  following  reference 
contains  deteiled  information  of 
sampling  and  analysis  of  friable 
materials  and  provides  a  background  on 
which  this  part  is-based.  Microfiche 
copies  may  be  obtained  &om  the  Non*^ . 
Confidential  Information  Center  (NCICr 
(7407),  Office  of  Pellntion  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  8^97  NEM, 
401  M  Street,  SW.,  Wa^ngton,  DC, 
20460,  between  the  hours  of  12  p.m.  and 
4  p.m.  weekdays  excluding  legal 
holidays. 

***** 

11.  In  part  766: 

PART  766-(AMENDED] 

a.  The  authority  citation  forpail 766^ 
coniinuesto  read  as  foUoves: 

Aufliority:  IS  U..S.C  2C03  and  2607. 

b.  Section  766^Z  is  revised  to  read  as 
follows: 

§766.12  Te8ting.j|uideHnes. 

Analytical  test  jnethods  miist  be 
developed  using  methods  equivalent  to 
those  described  or  reviewed  in 
Guidelines  for  theDeterminatioa  erf 
Polyhaiogenated  Dibenao-p^dioxins  and 
Dibenzofurans  in  Commercial  Products. 
Copies  are^available  from  the  Director. 
Environmental  Assistance  Division' 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  U.S.ffiivironmeBtal 
Protection  Agmicy,  Room  E-543B,.401 
M  St.,  SW:.  Washington,  DC.  204607 
Tel^hone:  (202)  554-1404,  TDD;  (202) 
544-0551.. Copies  are  also  located  in.  the 
public  docket  for  this  part  (Docket  No. 
OPPTS-83002)  and  are  available  for 
inspection  in  the  Non-Confidential 
Information  Center  (NQC)  (7407);  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  B-607  NEM.  401  M  Street,  SW., 
Washington,  DC,  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays. 

12.  In  part  790; 

PART  790— (AMENDED] 

a.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2603. 

b.  Section  790.5  is  amended  by 
revising  paragraph  (b)  and  by  removing 
paragraph  (d)  to  read  as  follows: 


§  790.5  Submission  of  Information. 
***** 

(b)  Submissions  containing  both 
confidential  business  information  or 
non-confidential  business  information 
must  be  addressed  to  the  Document 
Control  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-099, 401  M  St.,  SW., 
Washington,  DC.,  20460,  ATTN:  TSCA 
Section  4. 

***** 

c.  Byrevisfaig  §  790.50  (l^(l)ioread 
as  follows: 

§790:S(K  Submission  of  study  plans. 
***** 

(b)  Extensions  of  time  for  submission 
of  study  plans.  (1)  EPA  hiay  grant 
requests  for  additional  time  for  the 
developmentof  study  plans  on  a  case- 
by^case  basis.  Requests  fmr  additional 
time  for  study  plw  development  mtist 
be  made  in  writing  taEPA  at  the 
address'in  §  790rS(b).  Each  extension 
request  must  state  why  EFA  should 
^entthe  extension. : 
***** 

d^  By  revising  §  790.55(a)  to-read  as 
follows: 

§79ft5S:  Modiffcatloivof  last  standards  or 
sehedules  during  conduct  of  test 

(a)  Application.  Any  test  ^onsor  who 
wishesto  modify  the  test  schedule  for 
the  mandatory  testing  conditionsor 
requirements fi.e.,  “shall  statemrats'’)  in 
the  test  standard  for  any  test  required  by 
a  test  rule  must  submitan  applieatlon 
in  accordance  with  this  paragraph. 
Application  for  modification  must  be 
made  in  writing  to  EPA  atfhe  address 
in  §  790.5(b),  or  by  jdione  with  written 
confirmation  to  follow  within  19 
working  daye  Applications  must 
include  an  appropriate  explmiation  and 
rationale  for  the  modification.  Where  a 
test  sponscurrequestsEFAto  provide 
guidance  or.  to  clarify  a  non-mandatory 
testing  requirement  (i.e.,  “should 
statements’’)- in  a  test  standard,  the  test 
sponsor  should  submit  these  requests  to 
EPA  at  the  address  in  §  790.5(b). 
***** 

e.  By  revising  §  790.62(cJ(4)  to  read  as 
follows: 

§  790.62  Submission  of -study  piansend  ~ 
conduct  of  testing. 
***** 

(c)*  *  * 

(4)  The  test  sponsorshall  submit  any 
amendments  to  study  plans  to  EPA  at 
the  address  specified  in  §  790.5(b).> 

f.  By  revising  §  790.68(b)(1)  to  read  as 
follows: 


§  790.68  Modification  of  consent  order. 

*  *  '  *  *  * 

(h)  *’  *  *  (1)  Any  test  sponsor  who 
wishes  to  modify  the  test  schedule  for 
any  test  required  under  a  consent  order 
must  submit  an  application  in 
accordance  with  this  paragraph. 
Application  for  modification  must  be 
made  in  writing  to  EPA  at  the  address 
in  §  790.5(b),  or  by  phone  with  written 
confirmation  to  fodlow  within  10 
working  days.  Applications  must 
include  an  appropriate  explanation  and 
rationale  for  the  modification.  EPA  will 
consider  only  those  applications  that 
request  modifications  to  mandatory 
testing  conditions  or  requirements 
(“shall  statements’’  in  the  consent 
order).  Where  a  test  sponsor  requests 
EPA  to  provide  guidance  or  to  clarify  e 
non-mandatory  testing  requirement  (i.e., 
“should-statements’’),  the  test  sponsor 
should  submitthese  requests  to  EPA  at 
the  address  in  section  790.5(b). 

13.  In  part  795: 

PART  795HAMENDED] 

a.  The  authority  citation  fm  part  795 
continues  to^read  as  follows: 

Authority:  15  U.S.C.  2603.. 


§  795.232  ...[Amendwq  - 

2.  Section  795.232(c)(2)(i)  is  amended, 
by  removkig.the  words  '^ASTM  D  1863r- 
83  isavailahle  for  puUic  inspection  at 
the  Office  of  the  Fedeisd  Register,  Rin. 
8391, 11th  and  L  St.,.NW.,  Washington, 
DC  20408>  and  copies  may  be  obtained- 
from  the  ^Aa,  TSCA  PuMic  Docket  - 
Office.  Ihn.  NRC-904,  491  M  St.,.SW:, 
Washmgton,  DC  20469’’  andadding  in 
place  thereof  the  words  “ASTMD 1863- 
83  is  available  for  public  inspection  at 
the  Office  of  the  Federal  Register.:Suite 
700,  890  North  Capitol  St.,  NW., 
Wa^ington,  DC,  and  copies  may  be 
obtained  from  the  Non-Cbnfidential 
Iniormafion  Center  (NOC)  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  Br-607  NEM.  401  M  Street,  SW., 
Washington,  DC,  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays’’. 

14.  In  part  796: 

PART  796^AMENDED]  ~ 

a.  The  audiority  citation  frurpart  796 
continues  to  read  as  follows: 

Authontyr  15  U.S.C.  2603 


§796.1950  (Amended] 

b.  Section  796.1950(b)(2)(i).is 
amended  by  removing  the  words 
-  “Copies  of  the  incorporated  material 
may  be  obtained  from  the  TSCA  Public 
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Docket  Office  (TS-793),  Rm.  NE-G004. 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 

DC,  20460,”  and  adding  in  place  thereof 
the  words  “Copies  of  the  incorporated 
material  may  be  obtained  from  the  Non- 
Confidential  Information  Center  (NCIC) 
(7407),  Ofiice  of  Pollution  Prevention 
und  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  B-607  NEM, 
401  M  St.,  SW.,  Washington,  DC,  20460, 
between  the  hours  of  12  p.m.  and  4  p.m. 
weekdays  excluding  legal  holidays,”. 

§  796.3500  [Amended] 

c.  Section  796.3500(b)(l)(ii)  is 
amended  by  removing  the  words 
“Copies  of  the  incorporated  material 
may  be  obtained  firom  the  TSCA  Public 
Do^et  Office  (TS-793),  Rm.  NE-G004, 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC,  20460,”  and  adding  in  place  thereof 
the  words  “Copies  of  the  incorporated 
material  may  obtained  fi’om  the  Non- 
Confidential  Information  Center  (NQC) 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agencj',  Room  B-607  NEM, 
401  M  St.,  SW.,  Washington,  DC,  20460, 
between  the  hours  of  12  p.m.  and  4  p.m. 
weekdays  excluding  legal  holidays,”. 

15.  In  part  799: 

PART  799— [AMENDED] 

a.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

b.  Section  799.5  is  revised  to  read  as 
follows: 

§799.5  Submission  of  information. 

Information  (letters,  study  plans, 
reports)  submitted  to  EPA  tmder  this 
part  must  bear  the  Code  of  Federal 
Regulations  section  number  of  the 
subject  chemical  test  rule  (e.g., 

§  799.1285  for  Cumene)  and  must  be 
addressed  to  the  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  G-099,  401  M  St.,  SW., 
Washington,  DC.,  20460. 

c.  Section  799.1285  is  amended  by 
revising  the  second  sentence  of 
paragraph  (e)(l)(i),  and  the  second 
sentence  of  paragraph  (e)(2)(i)  to  read  as 
follows: 

§799.1285  Cumene. 

*  *  * '  *  * 

(e)  *  *  * 

(1)  *  *  * 

(i)  *  *  *  The  method  is  available 
for  public  inspection  at  the  Office  of  the 


Federal  Register,  Suite  700,  800  North 
Capitol  St.  Washington,  DC,  and  copies 
may  be  obtained  from  the  Non- 
Confidential  Information  Center  (NCIC) 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  B-607  NEM, 
401  M  Street,  SW.,  Washington,  DC, 
20460,  between  the  hours  of  12  p.m.  and 
4  p.m.  weekdays  excluding  legal 
holidays.  *  *  * 
***** 

(2)*  *  * 

(1)  *  •  *  The  method  is  available 
for  public  inspection  at  the  Office  of  the 
Federal  Register,  Suite  700,  800  North 
Capitol  St.  Washington,  DC,  and  copies 
may  be  obtained  from  the  Non- 
Confidential  Information  Center  (NCIC) 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Enviroiunental 
Protection  Agency,  Room  B-607  NEM, 
401  M  Street,  SW.,  Washington,  DC, 
20460,  between  the  hours  of  12  p.m.  and 
4  p.m.  weekdays  excluding  legal 
holidays.  *  *  * 
***** 

d.  Section  799.1575  is  amended  by 
revising  paragraphs  (c)(l)(ii)(C), 
(c)(2)(ii)(C),  and  the  last  sentence  in 
paragraph  (c)(3)(ii)  and  the  last  sentence 
in  paragraph  (d)(2)  to  read  as  follows: 

§  799.1 575  Dlethyienetriamine  (DETA). 
***** 

(c)  •  •  * 

(1)  •  *  * 

(ii)  *  *  * 

(C)  These  revised  EPA-approved 
modified  study  plans  are  available  for 
inspection  in  die  Non-Confidential 
Information  Center  (NCIC)  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  B-  607  NEM,  401  M  St.,  SW., 
Washington,  EXH,  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays. 
***** 

(2) *  *  * 

(ii)  *  *  * 

(C)  These  revised  EPA-approved 
modified  study  plans  are  available  for 
inspection  in  the  Non-Confidential 
Information  Center  (NCIC)  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  B-  607  NEM,  401  M  St.,  SW., 
Washington,  DC,  20460,  between  the 
hoius  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays. 
***** 

(3).  *  * 

(ii)  *  *  *  This  revised  EPA- 
approved  modified  study  plans  is 
available  for  inspection  in  the  Non- 
Confidential  Information  Center  (NCIC) 
(7407),  Office  of  Pollution  Prevention 


and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  B-  607  NEM, 
401  M  St.,  SW.,  Washington,  DC,  20460, 
between  the  hours  of  12  p.m.  and  4  p.m. 
weekdays  excluding  legal  holidays. 
***** 

(d)*  *  * 

(2)  *  *  *  This  revised  EPA- 

approved  modified  study  plans  are 
available  for  inspection  in  the  Non- 
Confidential  Information  Center  (NCIC) 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  B-607  NEM, 
401  M  St.,  SW.,  Washington,  DC,  20460, 
between  the  hours  of  12  p.m.  and  4  p.m. 
weekdays  excluding  legal  holidays. 
***** 

e.  Section  799i2155(a)(l)  is  amended 
by  revising  the  last  sentence  to  read  as 
follows: 

§  799.21 55  Commercial  hexane. 

(a)  *  *  * 

(1)  *  *  *  Copies  of  the  incorporated 
material  may  be  obtained  from  the  Non- 
Confidential  Information  Center  (NCIC) 
(7407),  Office  of  Pollution  Prevention 
and  Toxics,  U.S.  Environmental 
Protection  Agency,  Room  B-  607  NEM, 
401 M  St.,  SW.,  Washington,  DC,  20460, 
between  the  hours  of  12  p.m.  and  4  p.m. 
weekdays  excluding  legal  holidays. 

*  *  *  *  * 

§  799.4360  [Amended] 

d.  Section  799.4360(d)(7)(i)(B)  is 
amended  by  removing  the  words 
“copies  may  be  obtained  from  the  EPA 
TSCA  Public  Docket  Office  in  Rm.  G- 
004,  NE  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.”  and  adding  in 
place  thereof  the  words  “copies  may  be 
obtained  from  the  Non-Confidential 
Information  Center  (NQC)  (7407),  Office 
of  Pollution  Prevention  and  Toxics,  U.S. 
Environmental  Protection  Agency, 

Room  B-607  NEM,  401  M  St.,  SW., 
Washington,  E)C,  20460,  between  the 
hours  of  12  p.m.  and  4  p.m.  weekdays 
excluding  legal  holidays.” 
***** 

[FR  Doc.  95-16287  Filed  6-30-95;  8: 45  am] 
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SUMMARY:  The  Director  of  Defense 
Procurement  has  amended  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  provide 
ad^tional  guidance  regarding 
identification  of  accounting 
classification  information  in  DoD 
contracts. 

DATES:  Effective  date:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Michele  Peterson,  Defense 
Acquisition  Regulations  Council, 

PDUSD  (A&T)  DP  (DAR),  3062  Defense 
Pentagon,  Washington,  DC  20301-3062, 
telephone  (703)  602-0131.  Please  cite 
DFARS  Case  93-D016/95-D012  in  all 
correspondence  related  to  this  issue. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  DFARS  Parts 
204,  215,  217,  and  243  to  require 
contracting  officers  to  clearly  identify 
accounting  classification  information  in 
DoD  contracts,  so  that  payments  to 
contractors  may  he  made  fium  the 
appropriate  funding  source. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  Public  Law  98-577  and  publication 
for  public  comment  is  not  required. 
Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply.  However,  comments 
from  small  entities  concerning  the 
affected  DFARS  subparts  will  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Please  cite  DFARS  Case 
93-D016/95-D012  in  correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  any  new  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  etseq. 

List  of  Subjects  in  48  CFR  Part  204, 215, 
217,  and  243 

Government  procurement. 

Michele  P.  Peterson 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

Therefore,  48  CFR  Parts  204,  215,  217, 
and  243  are  amended  as  follows: 

1.  The  authority  citations  for  48  CFR 
Part  204,  215,  217,  and  243  are  revised 
to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


PART  204— ADMINISTRATIVE 
MATTERS 

2.  Section  204.7101  is  amended  by 
revising  the  definition  of  “accounting 
classification  reference  number’’  and  by 
adding  a  definition  of  “nonseverable 
deliverable’’  to  read  as  follows: 

204.7101  Definitions. 

Accounting  classification  reference 
number  (AC^)  means  a  two  position 
alpha  or  alpha/numeric  control  code 
used  as  a  method  of  relating  the 
accounting  classification  citation  to 
detailed  line  item  information  contained 
in  the  schedule. 

***** 

Nonseverable  deliverable,  as  used  in 
this  subpart,  means  a  delivOTable  item 
that  is  a  single  end  product  or 
imdertaking,  entire  in  nature,  that 
cannot  be  feasibly  subdivided  into 
discrete  elements  or  phases  without 
losing  its  identity. 

***** 

3.  Section  204.7102  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

204.7102  Policy. 

***** 

(b)  The  numbering  procedures  are 
mandatory  for  all  contracts  where 
separate  contract  line  item  numbers  are 
assigned,  imless — 

***** 

4.  Section  204.7103-1  is  amended  by 
revising  the  word  “three’’  to  read  “four” 
in  the  introductory  text  of  paragraph  (a), 
and  by  adding  a  new  paragraph  (a)(4]  to 
read  as  follows: 

204.71 03-1  Criteria  for  eatablishing. 
***** 

(a)  *  *  * 

(4)  Single  accounting  classification 
citation. 

(i)  Each  contract  line  item  shall 
reference  a  single  accounting 
classification  citation  except  as 
provided  in  paragraph  (a)(4)(ii)  of  this 
subsection. 

(ii)  The  use  of  multiple  accounting 
classification  citations  for  a  contract  line 
item  is  authorized  in  the  following 
situations: 

(A)  A  single,  nonseverable  deliverable 
to  be  paid  for  with  R&D  or  other  funds 
properly  incrementally  obligated  over 
several  fiscal  years  in  accordance  with 
DoD  policy; 

(B)  A  single,  nonseverable  deliverable 
to  be  paid  for  with  different 
authorizations  or  appropriations,  such 


as  in  the  acquisition  of  a  satellite  or  the 
modification  or  production  tooling  used 
to  produce  items  being  acquired  by 
several  activities;  or 

(C)  A  modification  to  an  existing 
contract  line  item  for  a  nonseverable 
deliverable  that  results  in  the  delivery  of 
a  modified  item(s)  where  the  item(s)  and 
modification  are  to  be  paid  for  with 
different  accovmting  classification 
citations. 

(iii)  When  the  use  of  multiple 
accounting  classification  citations  is 
authorized  for  a  single  contract  tine 
item,  establish  informational  subline 
items  for  each  accoimting  classification 
citation  in  accordance  with  204.7104- 
1(a). 

***** 

5.  Section  204.7104-1  is  ammided  by 
adding  a  new  paragraph  (a)(3)  and  by 
revising  paragraphs  (b)(1)  introductory 
text  and  (b)(l)(i)  to  read  as  follows: 

204.71 04- 1  Criteria  for  eatablishing. 
***** 

(a) *  *  * 

(3)  Informational  subline  items  shall 
be  used  to  identify  each  accoimting 
classification  citation  assigned  to  a 
single  contract  line  item  number  when 
use  of  multiple  citations  is  authorized 
(see  204.7103-l(a)(4)(ii)). 

(b)  Separately  identified  subline 
items.  (1)  Subline  items  will  be  used 
instead  of  contract  line  items  to 
facilitate  payment,  delivery  tracking, 
contract  fimds  accounting,  or  other 
management  purposes.  Such  subline 
items  shall  be  used  when  items  bought 
imder  one  contract  line  item  number — 

(i)  Are  to  be  paid  for  fiom  more  than 
one  accounting  classification.  A  subline 
item  shall  be  established  for  the 
quantity  associated  with  the  single 
accounting  classification  citation. 
Establish  a  line  item  rather  than  a 
subline  item  if  it  is  likely  that  a  subline 
item  may  be  assigned  additional 
accounting  classification  citations  at  a 
later  date.  Identify  the  funding  as 
described  in  204.7104-l(a)(3); 
***** 

6.  Section  204.7104-2  is  amended  by 
revising  the  example  in  paragraph  (e)(5); 
by  redesignating  paragraphs  (e)(7)  and 
(e)(8)  as  paragraphs  (e)(8)  and  (e)(9), 
respectively;  and  by  adding  a  new 
paragraph  (e)(7)  to  read  as  follows: 

204.7104- 2  Numbering  procedures. 
***** 

(e)  *  *  • 

(5)*  *  * 


I 
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Item  No. 

Suppties/service 

Quantity 

Unit 

"  Unit  price 

Amount 

0001 

6105-00-635-6568  50380 

Ref  No  63504-WZ  Armature 

0001AA 

6105-00-635-6568  50380 

Ref  No  63504-WZ  Armature  Motor  ACRN:AA 

2 

Ea . 

$2,895.87 

$5,791.74 

0001 AB 

Packaging  ACRN:AA  . 

2 

Ea . 

$289.58 

$579.16 

*****  accounting  classification  citations 

(7)  Informational  subline  items  assigned  to  a  single  contract  line  item, 

established  to  identify  multiple 


Item  No. 

Supplies/service 

Quantity 

Unit  price 

Amount 

0001  . 

000101  . 

000102  . . . 

000103  . . 

Air  Vehicle . 

ACRN:AA  $3,300,000 

ACRNAB  $2,000,000 

ACRN:AC  $1,400,000 

1 

Ea . 

$6,700,000 

$6,700,000 

7.  Section  204.7107  is  revised  to  read 
as  follows: 

204.7107  Contract  accounting 
classification  referencs  numbw  (ACRN). 

(a)  When  a  contract  contains  more 
than  one  accoimting  classification 
citation,  contracting  offices  shall  use 
ACRNs.  Assigning  the  ACRNs  is  the 
responsibility  of  the  contracting  office 
issuing  the  contract,  basic  ordering 
agreement,  or  blanket  purchase 
agreement.  This  authority  shall  not  be 
delegated.  If  more  than  one  office  will 
use  the  contract  (e.g.,  ordering  officers, 
other  contracting  officers);  the  contract 
must  contain  instructions  for  assigning 
ACaiNs. 

(b)  ACRNs  are  used  to  process  certain 
contract  data  through  the  Military 
Standard  Contract  Administration 
Procedures  (MILSCAP)  system.  The 
MILSCAP  system  uses  the  ACRN  to 
relate  certain  contract  administration 
records  to  the  accounting  classification 
:citation  used  to  obligate  funds  on  the 
contract.  Among  these  records  are  the 
accounting  classification  trailer  record, 
the  supplies  schedules  data  record,  and 
the  services  line  item  data  record. 
tACRNs  are  also  used  to  associate  the 
various  record  formats  of  the  contract 
paymient  notice  as  described  in  chapter 
9  of  the  MILSCAP -Manual,  DoD 
.4000.25-5-M. 

(c)  Procedures  for  establishing 
ACRNs.  ACRNs  consist  of  a  two 
position  alpha  or  alpha/numeric  code 
assigned  to  each  discrete  accounting 
classification  citation  within  each 
contract.  ACRNs  shall  be  established  in 
accordance  with  the  following 
guidelines: 

(1)  Do  not  use  the  letters  I  and  O. 

(2)  In  no  case  shall  an  ACRN  apply  to 
more  than  one  accounting  classification 
citation,  nor  shall  more  than  one  ACRN 


be  assigned  to  one  accoimting 
classification  citation.  . 

(d)  Using  the  ACRN  in  the  contract. 

(1)  Show  the  ACRN  as  a  detached  prefix 
to  the  accounting  classification  citation 
in  the  accounting  and  appropriation 
data  block  or,  if  there  are  too  many 
accounting  classification  citations  to  fit 
reasonably  in  that  block,  in  section  G 
(Contract  Administration  Data). 

(2)  ACRNs  need  not  prefix  accounting 
classification  citations  if  the  accounting 
classification  citations  are  present  in  the 
contract  only  for  the  transportation 
.officer  to  cite  to  Government  bills  of 
lading. 

(3)  Iffhe  contracting  officer  is  making 
a  modification  to  a  contract  and  using 
the  same  accoimting  classification 
citations,  which  have  had  ACRNs 
assigned  to  them,  the ’modification  need 
-cite  only  the  ACRNs  in  the  accounting 
and  appropriations  data  block  or  on  the 
continuation  sheets. 

(e)  Showing  the  ACRN  in  the  contract. 
If  there  is  more  than  one  ACRN  in  a 
contract,  all  the  ACRNs  will  appear  in 
several  places  in  the  schedule  (e.g., 
ACRN:AA). 

(1)  Ship-to/mark-for  block.  Show  the 
ACRN  beside  the  identify  code  of  each 
activity  in  the  ship-to/mark-for  block 
unless  only  one  accounting 
classification  citation  applies  to  a  line 
item  or  subline  item.  Only  one  ACRN 
may  be  assigned  to  the  same  ship-to/ 
mark-for  within  the  same  contract  line 
or  subline  item  number  unless  multiple 
accounting  classification  citations  apply 
to  a  single  nonseverable  deliverable  unit 
such  that  the  item  cannot  be  related  to 
an  individual  accounting  classification 
citation. 

(2)  Supplies/services  column,  (i)  If 
only  one  accounting  classification 
citation  applies  to  a  line  item  or  a 
subline  item,  the  ACRN  may  be  shown 


in  the  supplies/services  column  near  the 
item  description. 

(ii)  If  more  than  one  accounting 
classification  citation  applies  to  a  single 
contract  line  item,  identify  each 
assigned  ACRN  and  the  amount  of 
associated  funds  using  informational 
subline  items  (see  204.7104-l(a)). 

(3)  Payment  in'structions.  (i)  When  a 
contract  line  item  is  funded  by  multiple 
accounting  classification  citations,  the 
contracting  officer  shall  provide 
adequate  instructions  in  section  G 
(Contract  Administration  Data),  under 
the  heading  “Payment  Instructions  for 
Multiple  Accounting  Classification 
Citations,”  to  permit  the  paying  office  to 
charge  the  accounting  classification 
citations  assigned  to  that  contract  line 
item  (see  204.7104-l(a))  in  a  manner 
that  reflects  the  performance  of  work  on 
the  contract.  If  additional  accounting 
classification  citations  are  subsequently 
added,  the  payment  instructions  must 
be  modified  to  include  the  accounting 
classification  citations. 

(ii)  Payment  instructions  shall 
provide  a  methodology  for  the  paying 
office  to  assign  payments  to  the 
appropriate  accounting  classification 
citation(s),  based  on  anticipated  contract 
work  performance.  Tbe  method 
established  should  be  consistent  with 
the  reasons  for  the  establishment  of  the 
line  items.  The  payment  method  may  be 
based  upon  a  unique  distribution  profile 
devised  to  reflect  how  the  funds 
represented  by  each  of  the  accounting 
classification  citations  support  contract 
performance.  Payment  methods  that 
direct  that  payments  be  made  from  the 
earliest  available  fiscal  year  funding 
sources,  or  that  provide  for  proration 
across  accounting  classification 
citations  assigned  to  the  line  item,  or  a 
combination  thereof,  may  be  used  if  that 
methodology  reasonably  reflects  how 
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each  of  the  accounting  classification 
citations  supports  contract  performance. 

***** 

PART  21S--CONTRACTING  BY 
NEGOTIATION 

8.  A  new  section  215.406-2  is  added 
to  read  as  follows: 

215.406-2  Part  I— The  schedule. 

(g)  When  a  contract  contains  both 
fixed-priced  and  cost-reimbursement 
line  items  or  subline  items,  the^ 
contracting  officer  shall  provide,  in 
Section  B,  Supplies  or  S«vices  and 
Prices/Costs,  an  identification  of 
contract  type  specified  for  each  contract 
line  item  or  subline  item  to  facilitate 
appropriate  payment. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

9.  Section  217.7405  is  revised  to  read 
as  follows: 

217.7405  Definitizations. 

For  each  definitization  modification, 
the  contracting  officer  shall  include  all 
data  required  by  243.171. 

10.  Srction  217.7406  is  added  to  read 
as  follows: 

217.7406  Contract  clause. 

Use  the  clause  at  252.217.7027,  Price 
Ceiling,  in  all  undefinitized  contract 
actions  and  solicitations  associated  with 
UCAs.  Insert  the  not-to-exceed  amoimt. 

PART  243— CONTRACT 
MODIFICATIONS 

11.  Section  243.171  is  added  to  read 
as  follows: 

243.1 71  Obligation  or  deobligdtion  of 
funds. 

Fpr  each  contract  modification,  the 
contracting  officer  shall  identify,  in 
Section  G,  Contract  Administration  Data 
(Uniform  Contract  Format),  or  the 
contract  schedule  (Simplified  Contract 
Format),  under  the  heading  “Svunmary 
for  the  Payment  Office,”  information 
sufficient  to  permit  the  paying  office  to 
readily  identify  the  changes  for  each 
contract  line  and  subline  item  as 
follows — 

(a)  The  amount  of  funds  obligated  by 
prior  contract  actions,  to  include  the 
total  cost  and  fee  if  a  cost-type  contract; 
the  target  fee  at  time  of  contract  award 
if  a  cost-plus-incentive-fee  contract;  the 
base  fee  if  a  Cost-plus-award-fee 
contract;  or  the  target  price  and  target 
profit  if  a  fixed-price  incentive  contract; 

(b)  The  amount  of  funds  obligated  or 
deobligated  by  the  instant  modification, 
categorized  by  the  types  of  contracts 
specified  in  paragraph  (a)  of  this 
section;  and 


(c)  The  total  cumulative  amount  of 
obligated  or  deobligated  funds, 
categorized  by  the  types  of  contracts 
specified  in  paragraph  (a)  of  this 
section. 

(FR  Doc.  95-16162  Filed  6-30-95;  8:45  am) 
BH.LINQ  coot  5000-04-M. 


48  CFR  Part  225 

Defense  Federal  Acquisition 
Regulation  Supplement; 

Determinations  Under  the  Buy 
American  Act 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comment 

SUMMARY:  The  Ehrector  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  theDefense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  expand  the  guidance 
regarding  public  interest  exceptions  to 
the  Buy  American  Act. 

DATES:  Effective  Date;  July  3, 1995. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  September  1, 1995,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 

3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  94-43313 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  DFARS  rule  implements 
Section  812  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337).  Section  812  adds  several  factors  to 
the  series  of  factors  at  10  U.S.C.  2533 
that  DoD  must  consider  when 
determining  whether  to  grant  a  public 
interest  exception  to  the  Buy  American 
Act  (41  U.S.C.  10).  In  addition,  this  rule 
revises  the  internal  DoD  approval 
requirements  for  granting  such 
exceptions. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.. 


because  the  DFARS  already  permits 
DoD  to  grant  public  interest  exceptions 
to  the  Buy  American  Act,  where  the 
purposes  of  the  Buy  American  Act  are 
not  served.  This  interim  rule  merely 
amends  the  DFARS  guidance  to  reflect 
a  recent  change  to  the  list  of 
considerations  at  10  U.S.C.  2533,  and  to 
streamline  internal  DoD  approval 
requirements.  An  Initial  Regulatory 
Flexibility  Analysis  has  therefore  not 
been  performed.  Comments  are  invited 
firom  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  a^cted  DFARS 
subparts  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  94— 
D313  in  correspondence. 

C  Paperwork  Reductirm  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  any  new  information 
collection  requirements  which,  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule  . 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  compelling  reasons  exist  to  publish 
this  interim  rule  prior  to  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  to  implement 
Section  812  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337).  Comments  received  in  response  to 
the  publication  of  this  interim  rale  will 
be  considered  in  formulating  the  final 
rule. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 

Michelle  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  225  is  revised  to  read  as  follows: 

Authority:  41  U.S.C,  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Section  225.102  is  amended  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

225.102  Policy. 

(a)(2)  *  *  * 

(3)(A)  Specific  public  interest 
exceptions  for  DoD  are  in  225.872. 

(B)  Normally,  use  the  evaluation 
procedures  in  225.105,  but  consider 
recommending  a  public  interest 
exception  where  the  purposes  of  the 
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Buy  American  Act  are  not  served,  or  in 
order  to  meet  a  need  set  forth  in  10 
U.S.C.  2533.  For  example,  a  public 
interest  exception  may  be  appropriate — 

(Ij  If  accepting  the  low  domestic  oRer 
will  involve  substantial  foreign 
expenditures,  or  accepting  the  low 
foreign  offer  will  involve  substantial 
domestic  expenditures; 

(2)  To  ensure  access  to  advanced 
state-of-the-art  commercial  technology; 
or 

(3)  To  maintain  the  same  source  of 
supply  for  spare  and  replacement  parts 
(also  see  paragraph  (b)(iii)(B)  of  this 
section) — 

W  For  an  end  item  that  qualifies  as  an 
American  good;  or 

(W  In  order  not  to  impair  integration 
of  the  military  and  commercial 
industrial  base. 

(C)  A  determination  whether  to  grant 
a  public  interest  exception  shall  be 
made  after  consideration  of  the  factors 
in  10  U.S.C.  2533— 

/I  J  At  a  level  above  the  contracting 
officer  for  acquisitions  valued  at  less 
than  $100,000; 

(2)  By  the  head  of  the  contracting 
activity  for  acquisitions  valued  at 
$100,000  or  more  but  less  than 
$1,000,000;  or 

(3)  By  the  agency  head  for 
acquisitions  valued  at  $1,000,000  or 
more. 

***** 

[FR  Doc.  95-16158  Filed  6-30-95;  8:45  am) 
BILLING  CODE  5000-04-M 


48  CFR  Parts  225  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Supercomputers 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFFARS)  to  reflect  a  statutory 
restriction  on  the  acquisition  of 
supercomputers  of  foreign  manufacture. 
DATES:  Effective  date:  July  3, 1995. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  September  1, 1995,  to  be 
considered  in  the  formulation  of  the 
final  rule 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams,  PDUSD 
(AT&T)DP(DAR),  IMD  3D139,  3062 


Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D301 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  interim  DFARS  rule  implements 
Section  8023  of  the  Fiscal  Year  1995 
Defense  Appropriations  Act  (Pub.  L. 
103-335).  S^ion  8023  and  comparable 
sections  in  prior  Defense 
Appropriations  Acts  require  that  any 
supercomputers  acquired  with  defense 
funds  appropriated  in  Fiscal  Years  1988 
through  1995  must  be  manufactured  in 
the  United  States,  unless  the  Secretary 
of  Defense  certifies  to  Congress  that  the 
supercomputers  are  for  national  security 
purposes  and  are  not  available  from 
United  States  manufacturers. 

B.  -Regulatory  Flexibility  Act 

This  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  places  restrictions  on 
the  acquisition  of  foreign  .products.  An 
Initial  Regulatory  Flexibility  Analysis 
has  therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  firom  small  entities 
concerning  the  affected  DFARS  subparts 
will  also  be  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  95-D301  in 
correspondence. 

C.  Paperwork-Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  any  new  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  compelling  reasons  exist  to  publish 
this  interim  rule  prior  to  affording  the 
public  an  opportunity  to  comment.  This 
action  is  necessary  to  implement 
Section  8023  of  the  Fiscal  Year  1995 
Defense  Appropriations  Act  (Pub.  L. 
103-335).  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 


List  of  Subjects  in  48  CFR  Part  225  and 
252 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts. 225  and  252  is  revised  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  225— FOREIGN  ACQUISITION 

2.  Sections  225.7023,  225.7023-1, 

225.7023- 2,  and  225.7023-3  are  added 
to  read  as  follows: 

225.7023  Restriction  on  supercomputers. 

225.7023- 1  Restriction. 

In  accordance  with  Section  8101  of 
Pub.  L.  100-202,  and  similar  sections  in 
subsequent  Defense  Appropriations 
Acts,  do  not  purchase  any 
supercomputer  that  is  not  manufactured 
in  the  United  States. 

225.7023- 2  Waiver. 

The  restriction  in  225.7023-1  may  be 
waived  by  the  Secretary  of  Defense  on 
a  case-hy-case  basis,  after  the  Secretary 
of  Defense  certifies  to  the  Armed 
Services  and  Appropriations 
Committees  of  Congress  that — 

(a)  Adequate  U.S.  supplies  are  not 
available  to  meet  requirements  on  a 
timely  basis;  and 

(b)  The  acquisition  must  be  made  in 
order  to  acquire  capability  for  national 
security  purposes. 

225.7023- 3  Contract  clause. 

Use  the  clause  at  252.225-7011, 
Restrictions  bn  Acquisition  of 
Supercomputers,  in  solicitations  and 
contracts  for  the  acquisition  of 
supercomputers. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.225-7011  is  added  to 
read  as  follows: 

252.225-7011  Restriction  on  Acquisition 
of  Supercomputers. 

As  prescribed  in  225.7023-3,  use  the 
following  clause: 

Restriction  on  Acquisition  of 
Supercomputers  (Insert  month  and  year  of 
publication  in  the  Federal  Register) 

The  Contractor  agrees  that  any 
supercomputers  funiished  under  this 
contract  have  been  manufactured  in  the 
United  States. 
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(End  of  clause] 

[FR  Doc.  95-16159  Filed  6-30-95;  8:45  am] 

BiujNQ  cooe  aooo-04-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106003-6070-02;  I.D. 
062695B] 

Pacific  Halibut  Fisheries;  Treaty  Indian 
Commercial  Fishery  in  Subarea  2A-1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries.  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stock  in  order  to  help  sustain  it 
at  an  adequate  level  in  the  northern 
Pacific  Ocean  and  Bering  Sea. 

EFFECTIVE  DATE:  June  12. 1995,  through 
December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 

William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (si^ed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20. 1995). 
On  behalf  of  the  IPHC,  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

Northwest  Treaty  Tribes  Fishery  in  Area 
2A 

Northwest  treaty  Indian  tribes  were 
allocated  a  total  allowable  catch  of 


182,000  lb  (82.55  metric  tons  (mt))  in 
the  subarea  2A-1  (northern  Washington 
coast)  in  1995.  Of  this  total,  11,000  lb 
(4.98  mt)  are  reserved  for  ceremonial 
and  subsistence  purposes,  leaving 
171,000  lb  (77.56  mt)  for  ^e  commercial 
fishery.  The  commercial  catch  as  of  June 
12, 1995,  in  subarea  2A-1  was  175,000 
lb  (79.37  mt),  closing  the  treaty  Indian 
commercial  fishery  for  the  remainder  of 
1995. 

Dated:  june  26, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  95-16236  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  3S10-22-t: 


50  CFR  Part  663 

[Docket  No.  950209046-6167-03;  I.D. 
011295D] 

RIN  0646-AQ82 

Pacific  Coast  Groundfish  Fishery; 
Modification  of  Nontrawl  Sablefish 
Season 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  annotmces  regulations 
to  establish  a  new  season  structure  for 
the  nontrawl  sablefish  component  of  the 
Pacific  Coast  Groundfish  limited  entry 
fishery  off  Washington,  Oregon,  and 
California.  The  new  regular  season  for 
this  fishery  will  begin  each  year  at  12 
noon  August  6.  In  addition,  both  the 
limited  entry  and  open-access 
groimdfish  fisheries  are  required  to 
remove  all  fixed  gear  from  the  water  72 
hours  prior  to  the  start  of  the  regular 
seascm.  This  rule  is  intended  to  promote 
the  goals  and  objectives  of  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP)  by  providing  an  equitable 
opportunity  for  different  types  of 
nontrawl  gear  to  harvest  the  limited 
entry  nontrawl  allocation  for  sablefish, 
to  enhance  vessel  safety  by  avoiding  a 
winter  opening,  to  keep  the  fishery 
within  the  annual  management  target, 
and  to  minimize  gear  conflicts. 
EFFECTIVE  DATE:  August  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140; 
or  Rodney  Mclnnis  at  310-980—4040. 
SUPPLEMENTARY  INFORMATION: 

NMFS  issues  this  final  rule  under  the 
authority  of  the  FMP  and  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  NMFS  published  a 


proposed  rule  at  60  FR  11062  (March  1, 
1995),  requesting  comments  through 
April  17, 1995,  ^sed  on  a 
recommendation  of  the  Pacific  Fishery 
Management  Coimcil  (Coimcil)  at  its 
October  1994  meeting.  No  written 
comments  were  received.  NMFS 
conciu^  with  the  Council’s 
recommendations,  and  therefore,  this 
final  rule  is  substantively  the  same  as 
proposed,  with  several  clarifications 
explained  below.  The  proposed  rule  and 
Enviromnental  Assessment  and 
Regulatory  Impact  Review  (EA/RIR) 
prepared  for  this  action  contain 
background  and  rationale. 

Clarifications 

The  proposed  rule  stated  that  all 
nontrawl  gear  must  be  out  of  the  water 
72  hours  before  the  regular  season  and 
sablefish  may  not  be  landed  during  that 
time.  However,  a  review  of  the  Council’s 
motion  revealed  that  this  requirement 
was  intended  to  apply  only  to  fixed  gear 
(longline,.trap  or  pot,  set  net  and 
stationary  hook-and-line  gear,  including 
commercial  vertical  hook-and-line  gear), 
not  all  nontrawl  gear.  Nontrawl  gear 
includes  fixed  as  well  as  mobile  gear. 
Most  at-sea  enforcement  of  the  closure 
will  be  conducted  by  over-flights. 
Because  it  is  difficult  to  distinguish 
between  the  various  types  of  access  or 
limited  entry  fixed  gear,  the  requirement 
for  gear  to  be  out  of  the  water  applies 
to  both  open  aceess  and  limited  entry 
operations.  Mobile  nontfawl  gear 
catches  only  small  amoimts  of  sablefish, 
and,  since  it  is  not  marked  with  buoys, 
its  use  does  notcomplicate  aerial 
enforcement.  Therefore,  it  is 
unnecessary  to  require  mobile  nontrawl 
gear  to  be  out  of  the  water.  In  the  pink 
shrimp  and  spot  and  ridgebacdc  prawn 
fisheries,  pot  (trap)  vessels  may  set  their 
gear  as  long  as  groimdfish  are  not 
retained  or  landed  during  the  72-hour 
period. 

To  facilitate  enforcement,  NMFS 
intends  to  use  12  noon  as  the  starting 
and  ending  times  of  the  regular  and 
mop-up  fineries,  whenever  practicable. 
Regarding  the  length  of  the  mop-up 
season  and  amount  of  the  cumulative 
trip  limit,  the  requirement  for  the  NMFS 
Regional  Director  to  consult  with  the 
Council’s  “Groundfish  Management 
Team’’  has  been  revised  to  its 
“designees’’  to  provide  flexibility. 

The  Coimcil  confirmed  its  intent  and 
it  is  NMFS  policy  that,  as  in  other 
groundfish  fisheries,  a  vessel  must 
initiate  offloading  its  catch  before  the 
effective  time  of  any  closure  or  reduced 
trip  limit.  'This  ensures  that  fishers  have 
enough  time  to  come  to  shore  and  start 
offloading  their  catch,  which  is  well 
docnimented  because  each  landing  of 
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groundfish  requires  a  State  “fish  ticket” 
or  similar  documentation. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  has  determined 
that  this  final  rule  is  necessary  for 
management  of  the  Pacific  Coast 
groimdfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law'. 

The  Coimcil  prepared  an  EA  for  this 
rule  (contained  in  the  EA/RIR)  and  the 
AA  concluded  that  there  would  be  no 
significant  impact  on  the  environment. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  28, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Effective  August  2, 1995,  §663.23, 
paragraph  (b)(2)  is  revised  to  read  as 
follows.  This  amendment  supersedes 
the  dociunent  published  at  60  FR  10040, 
February  23, 1995. 


§663.23  Catch  restrictions. 
***** 

(b)  *  *  • 

(2)  Nontrawl  sablefish.  This  paragraph 
(b)(2)  applies  to  the  limited  entry 
fishery,  except  for  paragraphs  (b)(2)(i) 
and  (v),  which  also  apply  to  the  open- 
access  fishery.  All  times  are  local  times. 

(i)  Pre-season  closure — Open-access 
and  limited  entry  fisheries.  (A)  Sablefish 
taken  with  fixed  gear  in  the  limited 
entry  or  open  access  fishery  in  the  EEZ 
may  not  be  retained  or  landed  from  12 
noon  August  3  through  12  noon  August 
6. 

(B)  All  fixed  gear  used  to  take  and 
retain  groimdfish  must  be  out  of  EEZ 
waters  from  12  noon  August  3  through 
12  noon  August  6,  except  that  pot  gear 
used  to  take  and  retain  groimdfish  may 
be  deployed  and  baited  in  the  EEZ  after 
12  noon  on  August  5. 

(ii)  Regular  season — Limited  entry 
fishery,  llie  regular  season  for  the 
limited  entry  nontrawl  sablefish  fishery 
begins  at  1201  hours  on  August  6. 

Dining  the  regular  season,  the  limited 
entry  nontrawl  sablefish  fishery  may  be 
subject  to  trip  limits  to  protect  juvenile 
sablefish.  The  regular  season  wall  end 
when  70  percent  of  the  limited  entry 

.  nontrawl  allocation  has  been  or  is 
projected  to  be  taken.  The  end  of  the 
regular  season  may  be  announced  in  the 
F^eral  Register  either  before  or  during 
the  regular  season. 

(iii)  Mop-up  season — Limited  entry 
fishery.  A  mop-up  season  to  take  the 
remainder  of  the  limited  entry  nontrawl 
allocation  will  begin  about  3  weeks  after 
the  end  of  the  regular  season,  or  as  soon 


as  practicable  thereafter.  During  the 
mop-up  fishery,  a  cumulative  trip  limit 
wall  be  imposed.  The  length  of  the  mop- 
up  season  and  amount  of  the  cumulative 
trip  limit,  including  the  time  period  to 
which  it  applies,  wall  be  determined  by 
the  Regional  Director  in  consultation 
wdth  the  Council  or  its  designees,  and 
wall  be  based  primarily  on  &e  amount 
of  fish  remaining  in  the  allocation  and 
the  number  of  participants  anticipated. 
The  Regional  Director  may  determine 
that  too  little  of  the  nontrawl  allocation 
remains  to  conduct  an  orderly  or 
manageable  fishery,  in  which  case  there 
will  not  be  a  mop-up  season. 

(iv)  The  dates  and  times  that  the 
regular  season  ends  (and  trip  limits  on 
sablefish  of  all  sizes  are  resumed)  and 
the  mop-up  season  begins  and  ends,  and 
the  size  of  the  trip  limit  for  the  mop-up 
fishery,  wall  be  announced  in  the 
Federal  Register,  and  may  be  modified. 
Unless  otherwise  announced,  these 
seasons  wall  begin  and  end  at  12  noon 
on  the  specified  date. 

(v)  Trip  and/or  frequency  limits  may 
be  imposed  in  the  limited  entry  fishery 
before  and  after  the  regular  season,  and 
after  the  mop-up  season,  under 
paragraph  (c)  of  this  section.  Trip  and/ 
or  size  Umits  to  protect  juvenile 
sablefish  in  the  limited  entry  or  open- 
access  fisheries  also  may  be  imposed  at 
any  time  under  paragraph  (c)  of  this 
section.  Trip  limits  may  be  imposed  in 
the  open-access  fishery  at  any  time 
under  paragraph  (c)  of  this  section. 

[FR  Doc.  95-16312  Filed  6-3(>-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE  - 

Office  of  the  Secretary 

7  CFR  Parts  1  and  47 

Rules  of  Practice 

AGENCY:  Office  of  the  Secretary  of 
Agriculture,  USDA. 

ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
the  Secretary  Under  Various  Statutes 
and  the  Rules  of  Practice  Under  the 
Perishable  Agricultural  Conunodiries 
Act.  The  piupose  of  di«proposal  is  to 
provide  that  theedfudication,  under  the 
Perishable  Agricuitural  Commodkfes 
Act,  of  whedier  an  individual  i» 
"responsibly  connected*'  with  a 
particular  commissioa  merchant,  dealer, 
or  broker  will  be  joined  with  any  related 
disciplinary  pnxxedings  against  the 
same  commission  merdiant,  dealer;  cn 
broker;  and  to  provide  thatai^ 
adjudications  of  such  status  be  made  by 
Administrative  Law  Judge  of  the 
Department  of  Agricnlti^. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  2, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Barbara  S.  Good;  Trial  Attorney,  Office 
of  the  General  Counsel,  USDA,  Room 
2446,  South.  Building,  14tfa:  Stleet  and 
Independence  Avenue,  S.W., 
Washington,  DC  20250-1400. 

Comments  received  may  be  inspected  at 
USDA,  Room  2446,  South  Builffing; 

14th  Street  mid  Independence  Avenue 
S.W.,  Washington,>I>C  20250-1400, 
between  9:00  a.m.  and  5:30  p  jn., 
Monday  through  Friday,  except 
holidays.  Persons  wishing  to  insjiect 
comments  are  encouraged  to  call  (202) 
720-7357  in  advance  to  make 
arrangements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hobbie,  Assistant  General 
Counsel,  Trade  Practices  Division, 
Office  of  the  General  Coimsel,  USDA, 


Room  2446  South  Building,  14th  Street 
and  Independence  Avenue,  S.W., 
Washington,  DC  20250-1400.  (202)  720- 
5293. 

SUPPLEMENTARY  INFORMATION: 
Disciplinary  Hroceedings^.Sectionr  2  of. 
the  Perish^le'A^culturd 
Commodities  Act  (PACA),.7  U.S.C. 

499b,  proscribes  as  unfair  various 
conduct  on  the  part  ofcomnrission 
merchants*,  dealers,  or  brokeie.  The 
PACA  provides  redress  fm  soclx 
imlawffil- conduct  in  the  form  o£ 
suspension  or  revocation  of  required 
licenses;  and  taa  limited  extent,  civd 
penalties.  The  Agriculture  Markeing 
Service  (AMSJofthe  U.S.  Department  ol 
Agriculture  (U^IA)  enforces  %  2  of  the 
PACA,  in  part,  through  administrative 
proceedings  adjudicated  by 
Administrative  Law  Judges. 

While  the  PACA  is  the  substantive 
law  governing  these  administrative 
disciplinai^  proceedings,  The  Rules  of 
Practice  Goveming- Formal  Adjudicatory 
Proceedings  inshtuted  by  tfaeBeeretary 
Undmr  Various  Statutes  (Rules,  of 
Practice);  at  7  GFR  1.130  ^  seq^  provide 
their  procechiral  foamewoik. 

Disciplinary  proceedings  aie  instRuted 
by  filling  a  formal  complaint  vrith  the 
Hearing  Clerk.  The  respondent  is  given 
theoppoitunity  to  file  an  answw  to  the 
complaint.  An  Administrative  Lawv 
Judge  determines  the  issaesendmdies 
a  decisian  after  opportunity  for  a  full 
evidentiary  hearing.  Both  parties  may 
request  testimonial  and  doeumentary 
subpoenas.  Any  decision  of  the 
Administrative  Law  Judge  may  be 
appealed  to  the  Judicial  Officer,  acting 
for  the  Secretary.  An  appeal  from  a 
decisioirtif  the  Judicial  Officer  may  be 
taken  to  the  appropriate  U.S.  Circuit 
Court  of  Appeals. 

Proceedings  to  determine  responsibly 
connected-statue.  In  addition  to  the 
jnoscription  agamst  unfair  conduct 
embodied  in  §  2,  §  8(b)  of  the  PACA  (7 
U.S.C.  499h(b))  forbids  a  licensee  from 
emplc^ng  a.person  who  is  or  has  been 
“responsibly. coimected"  with  affirm  or 
person  whoseticense  has  been  revoked 
or  is  under  suspension  by  the  Secretary, 
a  person  who  has  been  found  to  have 
committed  any  flagrant  or  repeated 
violation  of  §  2,  or  against  whom  there 
is  an  unpaid  reparation  award.  Such 
employment  violations  subject  the 
employing  firm  or  individual  to  license 
suspension  or  revocation. 


The  PACA,  in  §  1(9)  (7  U.S.C.  499a), 
defines  "responsibly  connected"  to 
mean  "affiliated  or  connected  with  a 
commission  merchant,  dealer,  or  broker 
as  (A)  partner  in  a  partnership,  or  (B) 
officer,  director,  or  holder  of  more  than 
10  per  centum  of  the  outstanding  stock 
of  a  corporation  of  association.” 

Prior  to.l9i75,ihe  determination- as  to 
responsiblycosinected  status  was  made 
without  the  braefit  of  an  (nal  hearkigi 
After  the  dectsionof  th»U.S.  Cotul  ei  ^ 
Appeals  for  the  District  of  Columbiarin 
C$unn  V.  Buta,  510  F.2d  743  (D.C.  Ck. 
1975);  USDA  instituted  a  procedure 
govemeckbyregulationspubtisfaedat  7 
CFR '47.47  et  seq.  ^ving  any  person 
finally  determined  by  the  PACA  Branch* 
of  AMS  to  have  been  responsibly 
connected  to  a  firm  subject  to.license 
revocation  or.  suspmtsion  the 
opporhmity  for  an  oral  hearing  before  a 
presiding  officer  appointed  b.y  AMSI 

Currently,  determinations  as  to 
whether  an  individual  is  responsibly 
connected  to  a  particular  commission 
merchant,  dealer,  or  brekw  ase  made . 
indep^dentiy  of  any  related 
disciplinary  proceeding  agamstthe . 
commission  merchant,  deder,  or  broker. 
Although  tyqiically  the  two  proceedings 
involve^a  eommon  fact  nucleus, 
currently  no  mechanism  exists  ftn 
joining  ffie  procediuesio  achieveFe  more 
efficient  usenfiesoitrces.  In  addition,  in 
those  eases  where  the  individual 
requests  oral  hearing,  responsibly* 
connected  proceedings  fr^uently  are 
not  concluded  imtil  the  sanction  in  the-' 
related  disciplinary  proceeding  has  been., 
in  effect  for  a  year  or  more.  Thus,, 
although  an  offending  entity’s  license* 
have  been -revoked  for  as  mnch  as 
a  year,  these  individiials  responsible*fer 
the  violations  may  nevertheless 
continueto  be^enqployed  in  the  industry 
j»nding  a  determination  of  responsibly 
connected  status. 

The  rules  currently  goveming 
determination  of  responsibly  connected 
status  are  set  out  at  7  CFR  47.47  et  seq. 

In  brief;  these  mles  provide  for  a 
preliminary  determination  by  the 
Perishable  Agricultural  Commodities 
Branch  (PACA  Branch),  AMS,  as  to  the 
status  of  a  person  who  is  potentially 
responsibly  connected,  notification  of 
the  preliminary  determination,  and  an 
opportunity  to  respond  and  furnish 
evidence  to  the  Chief,  PACA  Branch.  If 
the  Chief,  PACA  Branch,  sustains  the 
preliminary  determination  that  the 
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individual  is  responsibly  connected,  the 
individual  is  then  entitled  to  file  a 
petition  with  the  Administrator  of  AMS 
for  a  review  proceeding  and  final 
decision  and  to  request  an  oral  hearing. 

If  an  oral  hearing  is  requested,  it  is  held 
before  a  hearing  officer  appointed  by  the 
Administrator.  Appeals  of  adverse 
decisions  of  the  Administrator  lie  to  the 
U.S.  Circuit  Courts  of  Appeal.  In  any 
event,  no  employment  sanction  begins 
to  run  until  one  of  the  following  three 
conditions  set  forth  in  §  8(b)  of  the 
PACA  exists;  (1)  the  license  of  the  firm 
with  which  the  responsible  coimection 
exists  has  been  suspended  or  revoked; 

(2)  there  is  a  finding  that  the  firm  has 
committed  a  flagrant  or  repeated 
violation  of  §  2  of  the  PACA;  or  (3)  the 
firm  has  failed  to  pay  a  reparation  award 
under  §  7  of  the  PACA. 

Proposed  rules  to  combine 
disciplinary  proceedings  with 
determinations  of  responsibly 
connected  status.  We  propose  to  modify 
the  procedures  for  determining 
responsibly  connected  status  to 
accomplish  two  objectives:  (1)  To 
consolidate,  where  the  possibility  exists, 
hearings  in  disciplinary  cases  and 
related  determinations  of  responsibly 
connected  status;  and  (2)  to  provide  for 
review  by  an  Administrative  Law  Judge 
of  the  final  determination  of  the  Chief, 
PACA  Branch  that  an  individual  is 
responsibly  connected.  Because  the 
issues  in  both  types  of  proceedings  are 
based  upon  identical  or  closely-related 
facts,  and  because  the  sanctions  are 
related,  such  a  procedure  eliminates  the 
need  for  duplicative  litigation.  It  also 
offers  the  advantage  of  insuring  that  the 
sanctions  against  the  licensee  and  the 
individuals  responsibly  connected  with 
it  will  commence  concurrently. 

Instead  of  filing  a  petition  for  review 
with  the  Administrator  of  AMS,  under 
the  proposed  procediu^s,  the  individual 
contesting  the  final  determination  by 
the  Chief,  PACA  Branch,  that  he  or  she 
is  responsibly  connected  will  file  a 
petition  for  review  with  the  Office  of  the 
Hearing  Clerk,  and  the  petition  will  be 
decided  by  an  Administrative  Law 
Judge,  after  opportunity  for  oral  hearing. 
Any  hearing  on  a  responsibly  connected 
determination  will  be  consolidated  with 
the  hearing,  if  any,  on  the  disciplinary 
matters  out  of  which  the  issue  of 
responsibly  connected  status  arose. 
Likewise,  all  responsibly  connected 
hearings  arising  out  of  the  relationship 
between  more  than  one  individual  and 
one  particular  PACA  licensee  will  be 
consolidated. 

To  illustrate  by  hypothetical,  assume 
that  PACA  Branch,  AMS,  institutes  a 
disciplinary  proceeding  against  the 
Acme  Produce  Company,  of  which  the 


officers,  directors,  and  shareholders  of 
greater  than  10  percent  of  the  stock 
consist  of  Able,  Jones,  and  Smith.  Under 
the  proposal,  all  issues  arising  out  of  the 
disciplinary  infractions  charged  against 
Acme  and  all  employment  sanctions 
arising  out  of  the  relationships  between 
Acme  on  the  one  hand  and  Able,  Jones, 
and  Smith  on  the  other  hand  will  be 
consolidated  for  hearing  to  the  extent 
that  the  employment  sanctions  originate 
from  Acme’s  alleged  disciplinary 
violations.  If  for  any  reason  there  is  no 
hearing  on  the  issues  involving  Acme, 
but  Able,  Jones,  and  Smith  file  petitions 
for  review  of  their  status  as  responsibly 
connected  individuals  and  request 
hearings,  those  hearings  will  1^ 
consolidated  in  one  proceeding  before 
an  Administrative  Law  Judge. 

To  the  extent  that  no  disciplinary 
proceeding  has  been  instituted  against 
Acme  and  the  proposed  employment 
sanctions  against  Able,  Jones  and  Smith 
arise  under  PACA  §  8(B)(3)  solely  ft'om 
Acme’s  failure  to  pay  one  or  more 
reparation  awards  under  PACA  §  7,  ail 
hearings  on  petitions  for  review  will  be 
consolidated  in  one  proceeding  before 
an  Administrative  Law  Judge.  The 
vehicle  used  to  achieve  this 
consolidation  will  be  a  mandatory 
joinder  under  the  Rules  of  Practice  as 
amended. 

USDA  believes  that  the  proposed 
procedures,  by  reducing  the  incidence 
of  multiple  hearings,  will  facilitate 
speedy  enforcement  of  the  PACA  and 
will  result  in  savings  in  employee  time 
and  travel  expense.  They  will  also 
abolish  the  need  for  AMS  to  employ 
individuals  to  act  as  presiding  officers  at 
responsibly  connected  proce^ings.  In 
1994,  presiding  officers  were  paid 
$26,866,  a  large  portion  of  which  would 
be  saved  imder  the  proposed  new 
regulation. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  Secretary  has  determined  that,  if 
adopted,  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
While  small  entities  will  continue  to  be 
subject  to  identical  substantive 
requirements  under  the  revised 
procedures,  the  new  procedures  will  not 
result  in  any  new  burdens.  The  new  rule 
merely  changes  the  form  of  the  hearing 
utilized  to  determine  responsibly 
connected  status. 

This  proposed  rule  has  been 
determined  not  significant  for  purpose 
of  Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Ofiice  of 
Management  and  Budget. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  ^ecutive  Order  12778,  Civil 
Justice  Reform.  If  this  rule  is  adopted: 

(1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
does  not  apply  to  this  proposed  rule 
since  the  proposed  rule  does  not  seek 
answers  to  identical  questions  or 
impose  reporting  or  recordkeeping 
requirements  on  10  or  more  persons, 
and  the  information  collected  is  not 
used  for  general  statistical  purposes. 

List  of  Subjects 
7  CFR  Part  1 

Administrative  practice  and 
procedure.  Agriculture,  Antitrust,  Blind, 
Claims,  Concessions,  Cooperatives, 

Equal  access  to  justice.  Federal 
buildings  and  facilities.  Freedom  of 
information.  Lawyers,  Privacy. 

7  CFR  Part  47 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Brokers. 

For  the  reasons,  set  out  in  the 
preamble  7  CFR  chapter  I  is  proposed  to 
be  amended  as  follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

1.  The  authority  citation  for  part  1^ 
subpart  H,  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  301;  7  U.S.Q  61.  87e, 
149,  ISOgg,  162, 163, 164,  228,  268,  490o, 
608c(14),  1592, 1624(b),  2151,  2621,  2714, 
2908,  3812,  4610,  4815,  4910;  15  U.S.C.  1828; 
16  U.S.C.  620d,  1540(f),  3373;  21  U.S.C.  104, 
111,  117, 120, 122, 127, 134e,  134f,  1135a, 
154, 463(b),  621, 1043;  43  U.S.C.  1740;  7  CFR 
2.35,  2.41. 

§1.131  [Amended] 

2.  Section  1.131  would  be  amended  as 
follows: 

a.  In  paragraph  (a),  by  adding  “1(9),” 
immediately  after  “Perishable 
Agricultural  Commodities  Act,  1930, 
sections”  and  immediately  before 
“3(c)”. 

3.  Section  1.133  would  be  amended  as 
follows: 

a.  In  paragraph  (b),  by  adding  after 
“Filing  of  complaint”  the  words  “or 
petition  for  review”. 

b.  In  paragraph  (b),  by  redesignating 
paragraph  (b)(2)  as  paragraph  (b)(3),  and 
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by  adding  the  following  new  paragraph 
(b)(2): 

§  1.133  Institution  of  proceedings. 
***** 

(b)*  •  * 

(2)  Any  person  determined  by  the 
Chief,  PACA  Branch,  pursuant  to  7  CFR 
47.47  et  seq.  to  have  b^n  responsibly 
connected  within  the  meaning  of  7 
U.S.C.  499a(9)  to  a  licensee  who  is 
subject  or  potentially  subject  to  license 
suspension  or  revocation  as  the  result  of 
an  alleged  violation  of  7  U.S.C.  499b  or 
as  provided  in  7  U.S.C.  499g(d)  shall  be 
entitled  to  institute  a  proceeding  under 
this  section  by  filing  with  the  Hearing 
Clerk  a  petition  for  review  of  such 
determination 
***** 

4.  Section  1.135  would  be  amended  as 
follows: 

a.  In  the  section  heading,  by  adding 
the  words  “or  petition  for  review”  after 
the  word  “complaint”  and  before  the 
period. 

b.  By  designating  the  text  of  current 
§  1.135  as  paragraph  (a),  and  by  adding 
the  paragraph  heading  “Complaint" 
immediately  after  the  designation  of 
paragraph  (a). 

c.  By  adding  the  follow  paragraph  (b): 

§  1 .1 35  Contents  of  complaint 
***** 

(b)  Petition  for  Review.  The  Petition 
for  Review  of  responsibly  connected 
status  shall  describe  briefly  and  clearly 
the  determination  sought  to  be  reviewed 
and  shall  include  a  brief  statement  of 
the  factual  and  legal  matters  that  the 
petitioner  believes  warrant  the  reversal 
of  the  determination 

§1.136  [AmendecQ 

5.  Section  1.136  would  be  amended  as 
follows: 

In  paragraph  (a),  by  adding  after  the 
last  sentence  the  words  “As  response  to 
a  petition  for  review  of  responsibly 
coimected  status,  the  Chief,  PACA 
Branch,  shall  within  ten  days  after 
service  by  the  Hearing  Clerk  of  a 
petition  for  review,  file  with  the  Hearing 
Clerk  a  certified  copy  of  the  agency 
record  upon  which  the  Chief,  PACA 
Branch,  made  the  determination  that  the 
individual  was  responsibly  connected  to 
a  licensee  imder  the  perishable 
Agricultural  Commodities  Act,  7  U.S.C. 
499a  et  seq.,  and  such  agency  record 
shall  beccune  part  of  the  record  in  the 
review  proceeding.” 

6.  Section  1.137  would  be  revised  to 
read  as  follows: 


§  1.137.  Amendment  of  complaint,  petition 
for  review,  or  answer,  joinder  of  related 
matters. 

(a)  Amendment.  At  any  time  prior  to 
the  filing  of  a  motion  for  hearing,  the 
complaint,  petition  for  review,  answer, 
or  response  to  petition  for  review  may 
be  amended,  lliereafter,  such  an 
amendment  may  be  made  with  consent 
of  the  parties,  or  as  authorized  by  the 
Judge  upon  a  showing  of  good  cause. 

(b)  Joinder.  Upon  application  of  the 
Administrator  made  at  any  time,  the 
judge  shall  consolidate  for  hearing  with 
any  proceeding  brought  to  suspend  or 
revoke  a  license  granted  imder  the 
Perishable  Agricultural  Commodities 
Act,  7  U.S.C.  499a  et  seq..  any  petitions 
for  review  of  determination  of  status  by 
the  Chief,  PACA  Branch,  that 
individuals  are  responsibly  connected, 
within  the  meaning  of  7  U.S.C.  499a(9), 
to  the  licensee  diiring  the  period  of  the 
alleged  violations.  In  any  case  in  which 
there  is  no  pending  proceeding  to 
suspend  or  revoke  the  license  of  a 
licensee  issued  under  the  Perishable 
Agricultural  Commodities  Act,  7  U.S.C. 
499a  et  seq.,  but  there  have  been  filed 
more  than  one  petition  for  review  of 
determination  of  responsible  connection 
to  the  same  licensee,  such  petitions  for 
review  shall  be  consolidate  for  hearing 
upon  motion  by  the  Administrator. 

7.  Section  1.141  would  be  amended  as 
follows: 

a.  By  adding  after  the  first  sentence  of 
paragraph  (a)  the  following  additional 
sentence:  “A  petition  for  review  shall  be 
deemed  a  request  for  a  hearing.” 

b.  By  designating  the  text  of  current 
paragraph  (e)  as  paragraph  (e)(1),  and  by 
adding  the  following  new  paragraph 
(e)(2): 

§1.1411  Procedure  for  hearing. 
***** 

(e)*  *  * 

(2)  If  the  petitioner  in  the  case  of  a 
Petition  for  Review  of  a  determination 
of  responsibly  connected  status  within 
the  meaning  of  7  U.S.C.  499a(9),  having 
been  duly  notified,  fails  to  appear  at  the 
hearing  without  good  cause,  such 
petitioner  shall  be  deemed  to  have 
waived  his  right  to  a  hearing  and  to 
have  volimtary  withdrawn  his  petition 
for  review. 

***** 

PART  47— RULES  OF  PRACTICE 
UNDER  THE  PERISHABLE 
AGRICULTURAL  COMMODITIES  ACT 

8.  The  authority  citation  for  part  47 
would  continue  to  read  follows: 

Authority:  7  U.S.C.  499o:  7  CFR 
2.17(aK8)(xiii),  2.50  (a)(8)(xiii). 


9.  Section  47.47  would  be  revised  to 
read  as  follows: 

§47.47  Additional  defMMcns. 

The  following  definitions,  which  are 
in  addition  to  those  in  7  CFR  47.2  (a) 
through  (h),  shall  be  applicable  to 
proceedings  under  7  CFR  47.47  through 
47.49. 

(a)  Chief  means  the  Chief  of  the  PACA 
Branch,  or  any  officer  or  employee  to 
whom  authority  has  heretofore  lawfully 
been  delegated  or  to  whom  authority 
may  hereafter  lawfully  be  delegated  by 
the  Chief,  to  act  in  such  capacity. 

(b)  PACA  Branch  means  the  PACA 
Branch  of  the  Division. 

(c)  Petition  for  review  means  the 
document  fil^  requesting  review  by  an 
Administrative  Law  Judge  of  the  Chiefs 
determination. 

§47.49  [Amended] 

10.  Section  47.49  would  be  amended 
as  follows: 

a.  The  wmtls  “Regulatory  Branch” 
would  be  removed  each  time  they  occur 
and  the  words  “PACA  Branch”  would 
be  added  in  their  place. 

b.  Paragraph  (d)  of  §  47.49  would  be 
amended  by  removing  all  words 
appearing  after  “may  file”  and  adding  in 
their  place  the  words  “with  the  Hearing 
Clerk,  piirsuant  to  §  1.130  et  seq.  of  this 
chapter,  a  petition  for  review  of  the 
determination.” 

c.  Paragraphs  (e)  and  (f)  would  be 
removed. 

§  47.50  through  47.68  [Removed] 

11.  Sections  47.50  through  47.68 
would  be  removed. 

Done  in  Washington,  D.C  this  20th  day  of 
June,  1995. 

Dan  Glickman, 

Secretary  of  Agriculture. 

[FR  Doc.  95-15817  Filed  6-30-95;  8:45  am) 
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SUMMARY:  The  Office  of  the  Comptroller 
of  the  Cxirrency  (OCC),  as  part  of  its 
Regulation  Review  Program,  is 
proposing  to  revise  its  regulation  on 
minimum  seciuity  devices  and 
procedures  for  banks,  reports  of  crimes 
and  suspected  crimes,  and  Bank  Secrecy 
Act  (BSA)  compliance.  This  proposal 
implements  a  new  interagency 
suspicious  activity  referral  process  and 
updates  and  clarifies  various  portions  of 
the  underlying  reporting  regulation.  The 
proposal  also  reduces  substantially  the 
Durden  on  banks  in  reporting  suspicious 
activities  while  enhancing  access  to 
such  information  by  the  Federal  law 
enforcement  agencies,  the  Federal 
financial  institutions  supervisory 
agencies,  and  Treasury. 

DATES:  Comments  must  be  received  by 
September  1, 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Communications  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street  SW,  Washington,  DC  20219, 
Attention  Docket  No.  95-14;  or  FAX 
number  202-874—5274.  Comments  will 
be  available  for  public  inspection  and 
photocopying  at  the  same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Pasley,  Assistant  Director,  or 
Neil  M.  Robinson,  Senior  Attorney, 
Enforcement  and  Compliance  Division, 
(202/874-4800),  or  Daniel  Cooke, 
Attorney,  Legislative  and  Regulatory 
Activities  Division  (202/874-5090). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  financial  institutions 
supervisory  agencies  (the  Agencies)  ‘ 
and  the  Department  of  the  Treasury  ^ 
(Treasury)  are  responsible  for  ensxiring 
that  financial  institutions  apprise 
Federal  law  enforcement  authorities  of 
any  known  or  suspected  violation  of  a 
Federal  criminal  statute  and  of  any 
suspicious  financial  transaction. 
Suspicious  financial  transactions,  which 
will  be  the  subject  of  regulations  and 
other  guidance  to  be  issued  by  Treasury, 
can  include  transactions  that  the  bank 
suspects  involve  funds  derived  from 
illicit  activities,  were  conducted  for  the 
purpose  of  hiding  or  disguising  funds 
from  illicit  activity,  otherwise  violated 
the  money  laimdering  statutes  (18 
U.S.C.  1956  and  1957),  were  potentially 
designed  to  evade  the  reporting  or 
recordkeeping  requirements  of  the  BSA 

■  The  Federal  financial  institutions  supervisory 
agencies  are  the  OCC,  the  Office  of  Thrift 
Supervision,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit  Insurance 
Corporation,  and  the  National  Credit  Union 
Administration. 

>  Through  its  Financial  Crimes  Enforcement 
Network  (FinCEN). 


(31  U.S.C.  5311  through  5330),  and 
transactions  that  the  bank  believes  were 
suspicious  for  any  other  reason. 

Fraud,  abusive  insider  transactions, 
ch^  kiting  schemes,  money 
laundering,  and  other  crimes  can  pose 
serious  threats  to  a  financial 
institution’s  continued  viability  and,  if 
unchecked,  can  undermine  the  public 
confidence  in  the  nation’s  financial 
industry.  The  Agencies  and  Federal  law 
enforcement  agencies  need  to  receive 
timely  and  detailed  information 
regarding  suspected  criminal  activity  to 
determine  whether  investigations, 
administrative  actions,  or  criminal 
prosecutions  are  warranted. 

An  interagency  Bank  Fraud  Working 
Group  (BFWG),  consisting  of 
representatives  from  many  Federal 
agencies,  including  the  Agencies  and 
law  enforcement  agencies,  was  formed 
in  1984.  The  BFWG  addresses 
substantive  issues,  promotes 
cooperation  among  the  Agencies  and 
Federal  and  State  law  enforcement 
agencies,  and  improves  the  Federal 
government’s  response  to  white  collar 
crime  in  financial  institutions.  It  is 
under  the  auspices  of  the  BFWG  that  the 
revisions  to  this  regulation  and  the 
reporting  requirements  are  being  made. 

Suspicious  Activity  Report 

The  Agencies  have  been  working  on 
a  project  to  improve  the  criminal 
referral  process,  to  reduce  unnecessary 
reporting  burdens  on  banks,  and  to 
eliminate  confusion  associated  with  the 
current  duplicative  reporting  of 
suspicious  financial  transactions  in 
criminal  referral  forms  and  ciurency 
transaction  reports  (CTRs). 
Contemporaneously,  Treasury  analyzed 
the  need  to  implement  the  procedures 
for  reporting  suspicious  financial 
transactions  by  banks  following  the 
enactment  of  the  Annuzio- Wylie  Anti- 
Money  Laupdering  Act  of  1992.  As  a 
result  of  these  reviews,  the  Agencies 
and  Treasury  approved  the  development 
of  a  new  referral  process  that  includes 
suspicious  financial  transaction 
reporting. 

To  implement  the  reporting  process, 
and  to  reduce  unnecessary  bu^ens 
associated  with  these  various  reporting 
requirements,  the  Agencies  and  FinCEN 
developed  a  new  report  form  for 
reporting  known  or  suspected  Federal 
criminal  law  violations  and  suspicious 
financial  transactions.  The  new  form  is 
designated  the  Suspicious  Activity 
Report  (SAR).  The  SAR  is  a  simplified 
and  shortened  version  of  its 
predecessors.  The  new  referral  process 
and  the  SAR  reduce  the  burden  on 
national  banks  for  reporting  known  or 
suspected  violations  and  suspicious 


financial  transactions.  The  Agencies 
anticipate  that  the  new 'process  will  be 
operational  by  October  1995. 

Proposal 

The  OCC  proposes  to  revise  12  CFR 
part  21  as  part  of  its  Regulation  Review 
Program  by  updating  and  clarifying  the 
current  rule  governing  the  filing  of 
criminal  referral  reports,  expanding  the 
rule  to  cover  suspicious  financial 
transactions,  implementing  the  new 
SAR,  and  eliminating  current  confusing 
and  overly  burdensome  reporting 
requirements.  This  action  should 
improve  reporting  of  known  or 
suspected  violations  and  suspicious 
financial  transactions  relating  to 
Federally  insured  financial  institutions 
while  providing  \miform  data  for  entry 
into  the  new  interagency  computer 
database.  The  CXIC  expects  that  each  of 
the  other  Agencies  will  be  making 
substantially  similar  changes 
contemporaneously. 

Subpart  B — Suspicious  Activity  Reports 

The  principal  proposed  changes  to  the 
OCC’s  current  criminal  referral 
reporting  rules  are  discussed  below  in 
the  summary  of  the  proposed  rule’s 
paragraphs.  Of  particular  note  are  the 
following:  (1)  I^ising  the  mandatory 
reporting  thresholds  for  criminal 
offenses,  thereby  reducing  unnecessary 
reporting  burdens;  (2)  filing  only  one 
form  with  a  single  repository,  rather 
than  submitting  multiple  copies  with 
several  Federal  law  enforcement  and  the 
Agencies,  thereby  further  reducing 
reporting  burdens;  and  (3)  melding  the 
criminal  referral  and  suspicious 
financial  transactions  reporting 
requirements  of  the  Agencies  and 
Treasury  into  one  imiform  reporting 
system,  thereby  eliminating  duplicative 
referrals. 

The  subpart  heading  has  been 
changed  to  conform  to  the  name  on  the 
SAR.  The  current  subpart  is  titled 
“Reports  of  Crimes  and  Suspected 
Crimes.’’  The  proposed  subpart  heading, 
“Suspicious  Activity  Reports,’’ 
conforms  to  the  name  of  the  report. 

Section  21.11(a)  Purpose  and  Scope 

The  proposal  clarifies  the  scope  of  the 
current  rule.  Under  the  proposal,  the 
SAR  replaces  the  various  criminal 
referral  forms  that  the  Agencies 
currently  require  banks  to  file;  and  a 
bank  also  will  file  a  SAR  instead  of  a 
CTR  to  report  a  suspicious  financial 
transaction.  3 

The  BSA  requires  all  financial  institutions  to 
file  CTRs  in  accordance  with  the  Department  of  the 
Treasury’s  implementing  regulations  (31  CFR  part 
103).  Part  103  requires  a  national  bank  to  file  a  CTR 

Conlinuad 
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Combining  suspicious  financial 
transaction  reporting  and  criminal 
referral  reporting  should  reduce 
confusion,  increase  the  accuracy  and 
efficiency  of  reporting,  and  reduce  the 
burden  on  ban^  in  reporting  known  or 
suspected  violations,  including 
suspicious  financial  transactions. 

Section  21.11(b)  Definitions 

Proposed  §  21.11(b)  defines  the 
following  terms:  “FinCEN,” 
“institution-affiliated  party,” 
“instructions,”  “known  or  suspected 
violation,”  and  “SAR.”  The  definitions 
should  make  the  rule  easier  to  interpret 
and  apply. 

In  particular,  the  definition  of  a 
“known  or  suspected  violation”  refers 
to  any  matter  for  which  a  national  bank 
has  a  basis  to  believe  that  a  violation  of 
any  Federal  criminal  statute  has 
occurred,  has  been  attempted,  is 
occurring,  or  may  occur,  coupled  with 
a  basis  to  believe  that  a  national  bank 
was  an  actual  or  potential  victim  of  the 
criminal  violation,  involved  in.  or  used 
to  facilitate  the  criminal  violation.  The 
definition  supplants  current  §  21.11(i), 
which  explains  the  term  “suspected.” 

Section  21.11(c)  Reports  Required 

Proposed  §  21.11(c),  which  replaces 
current  §  21.11(b),  clarifies  and  expands 
the  provision  that  requires  a  bank  to  file 
a  completed  SAR.  This  provision  raises 
the  dollar  thresholds  that  trigger  a  filing 
requirement.  It  also  modifies  the  scope 
of  events  that  a  national  bank  must 
report  by  using  the  new  term  “known, 
or  suspected  violation,”  which  is 
defined  at  §  21.11(b)(4),  and  by 
requiring  that  a  national  bank  file  a  SAR 
to  report  a  suspicious  financial 
transaction. 

Under  the  current  rule,  the  0(X 
requires  a  bank  to  file  a  criminal  referral 
form  with  many  difierent  Federal 
agencies.  The  proposal,  which  replaces 
all  other  requirements  for  filing  criminal 
referrals  and  suspicious  financial 
transactions,  requires  a  bank  to  file  only 
a  single  SAR  at  one  location,  rather  than 
the  multiple  copies  of  the  criminal 
referral  form  that  must  now  be  filed 
with  various  Federal  agencies. 

Under  proposed  §  21.11(c),  a  national 
bank  effectively  files  a  SAR  with  all 
appropriate  Federal  law  enforcement 
agencies  by  sending  a  single  copy  of  the 
SAR  to  FinCEN,  whose  address  will  be 
printed  on  the  SAR. 


whenever  a  currency  transaction  exceeds  $10,000. 
If  a  currency  transaction  exceeds  $10,000  and  is 
suspicious,  the  bank,  under  these  new 
requirements,  will  file  both  a  CTR  (reporting  the 
currency  transaction)  and  a  SAR  (reporting  the 
suspicious  criminal  aspect  of  the  transaction).  If  a 
currency  transaction  equals  or  is  below  $10,000  but 
is  suspicious,  the  bank  will  only  file  a  SAR. 


FinCEN  will  input  the  information 
contained  on  the  SARs  into  a  newly 
created  database  that  FinCEN  will 
maintain.  This  process  meets  the 
regulatory  requirement  that  a  bank  refer 
any  known  or  suspected  criminal 
violation  to  the  various  Federal  law 
enforcement  agencies.  The  database  will 
enhance  Federal  law  enforcement  and 
supervisory  agencies’  ability  to  track, 
investigate,  and  prosecute  individuals 
suspected  of  violating  Federal  criminal 
law. 

This  change  ensures  that  all  SARs  are 
placed  in  the  database  at  FinCEN  and 
that  the  information  is  made  available 
on  computer  to  the  appropriate  law 
enforcement  and  supervisory  agencies 
as  quickly  as  possible.  This  change  will 
reduce  the  filing  burdens  of  national 
banks. 

The  proposal  removes  §  21.11(b)(1), 
which  now  requires  national  banks  to 
report  any  mysterious  disappearance  or 
unexplained  shortage  of  bank  funds, 
because  it  would  be  redimdant  in  light 
of  proposed  §  21.11(c)(3).  In  instances 
where  criminal  activity  is  suspected  in 
connection  with  any  disappearance  or 
shortage  of  bank  funds.  §  21, 11(c)(3) 
requires  a  national  bank  to  file  a  SAR. 

The  proposal  modifies  current 
§  21.11(b)(2),  which  requires  reporting 
of  known  or  suspected  criminal  activity 
involving  bank  insiders.  The  proposal 
replaces  current  §  21.11(b)(2)  with 
21.11(c)(1)  and  describes  suspects  who 
are  bank  personnel  more  precisely. 
Specifically,  the  proposal  replaces 
“responsible  bank  personnel”  with 
“directors,  officers,  employees,  agents, 
or  other  institution-affiliated  parties.” 
The  proposal,  however,  does  not  change 
the  requirement  that  a  bank  file  a  SAR, 
regardless  of  the  dollar  amount 
involved,  whenever  it  has  a  substantial 
basis  for  believing  that  a  bank  insider 
has  violated  a  Federal  criminal  statute. 

The  proposal  modifies  curfbnt 
§  21.11(b)(3),  which  requires  reporting 
of  known  or  suspected  criminal  activity 
when  a  bank  has  a  substantial  basis  for 
identifying  a  non-insider  suspect  where 
bank  funds  or  other  assets  involve  or 
aggregate  $1,000  or  more.  Proposed 
§  21.11(c)(2),  which  replaces  current 
§  21.11(b)(3),  raises  the  reporting 
threshold  to  $5,000. 

The  proposal  also  modifies  current 
§  21.11(b)(4),  which  requires  banks  to 
report  any  known  or  suspected  criminal 
violation  involving  $5,000  or  more 
where  the  bank  has  no  substantial  basis 
for  identifying  a  suspect.  Specifically, 
proposed  §  21.11(c)(3),  which  replaces 
current  §  21.11(b)(4),  raises  the  dollar 
reporting  threshold  finm  $5,000  to 
$25,000. 


Proposed  §  21.11(c)(4)  requires  a 
national  bank  to  report  any  financial 
transaction,  regardless  of  the  dollar 
amount,  that:  (1)  the  bank  suspects 
involved  funds  derived  from  illicit 
activity,  was  conducted  for  the  purpose 
of  hiding  or  disguising  funds  from  illicit 
activity,  or  in  any  way  violated  the 
money  laundering  statutes  (18  U.S.C. 

'  1956  and  1957);  (2)  the  bank  suspects 
was  potentially  designed  to  evade  the 
reporting  or  recordkeeping  requirements 
of  the  BSA  (31  U.S.C.  5311  through 
5330); or  (3)  the  bank  believes  to  be 
■  suspicious  for  any  reason. 

Section  21.11(d)  Time  for  Reporting 

Proposed  §  21.11(d),  which  replaces 
current  §  21.11(c),  sets  forth  the  time 
requirements  a  bank  must  meet  when 
filing  a  SAR.  The  proposal  does  not 
substantively  change  the  current 
requirements. 

Under  current  §  21.11(e),  “Manner  of 
Reporting,”  a  bank  may  file  the 
appropriate  criminal  referral  form  in 
several  ways,  including  submitting  a 
photocopy  or  facsimile  of  the 
appropriate  form.  Under  tlie  proposal,  a 
bank  may  file  a  SAR  by  photocopy  and 
also  by  magnetic  means,  such  as  by  a 
computer  disk.  However,  FinCEN  will 
not  be  able  to  receive  SARs  by  facsimile 
machine.  In  the  future,  the  OCC 
anticipates  that  a  bank  will  be  able  to 
file  a  SAR  electronically. 

The  Agencies,  working  with  FinCEN, 
are  developing  computer  software  to 
assist  banks  in  preparing  and  filing 
SARs.  The  software  will  allow  a  bank  to 
complete  a  SAR,  to  save  the  SAR  on  its 
computers,  and  to  print  a  hard  copy  of 
the  SAR  for  its  own  records.  The 
computer  software  will  also  enable  a 
bank  to  file  a  SAR  using  various  forms 
of  magnetic  media,  such  as  computer 
disk  or  magnetic  tape.  The  OCC  will 
make  the  software  available  to  all 
national  banks.  A  bank,  of  coiurse,  may 
complete  and  file  a  SAR  using  a  printed 
form,  without  using  this  software,  if  it 
so  desires. 

Because  the  permitted  methods  of 
filing  the  SAR  may  change,  the  OCC  has 
removed  current  §  21.11(e).  The 
permissible  methods  of  filing  the  SAR 
will  be  stated  in  the  instructions  to  the 
SAR. 

Section  21.11(e)  Reports  to  State  and 
Local  Authorities 

Proposed  §  21.11(e),  which  replaces 
current  §  21.11(d),  modifies  the  scope  of 
this  provision  slightly.  Proposed 
§  21.11(e)  encourages  national  banks  to 
file  SARs  with  State  and  local  law 
enforcement  agencies  where 
appropriate.  Proposed  §  21.11(e) 
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removes  the  unnecessary  reference  to 
Federal  law. 

Section  21.11(f)  Retention  of  Records 

Proposed  §  21.11(f)  requires  a  bank  to 
retain  a  copy  of  the  SAR  and  the 
original  of  any  related  documentation 
relating  to  a  SAR  for  a  period  of  ten 
years.  The  current  rule  is  silent  on  this 
issue.  However,  the  current  criminal 
referral  forms  require  a  bank  to  submit 
copies  of  all  related  documentation 
when  it  files  a  criminal  referral. 

The  new  SAR  reduces  this  burden  by 
eliminating  altogether  the  requirement 
to  submit  underlying  documentation  in 
connection  with  a  criminal  referral. 
Instead,  the  proposal  requires  that  the 
documentation  be  identified  and  treated 
as  filed  with  the  SAR  and  that  the  bank 
maintain  the  documentation,  along  with 
a  copy  of  the  SAR,  for  ten  years  firom  the 
submission  date.  This  time  fiame 
corresponds  with  the  statutes  of 
limitations  for  most  Federal  criminal 
statutes  involving  financial  institutions. 

This  approach  ensures  that  Federal 
law  enforcement  agencies  and  the 
Agencies,  upon  request,  have  access  to 
any  documentation  necessary  tO’ 
prosecute  a  violation  or  pursue  an 
administrative  action  by  requiring  banks 
to  preserve  underlying  documentation 
for  ten  years. 

Section  21.11(g)  Exemptions 

Proposed  §  21.11(g),  which  replaces 
current  §  21.11(f),  does  not  substantively 
revise  this  provision. 

Section  21.11(h)  Notification  of  the 
Board  (^Directors 

Proposed  §  21.11(h),  which  replaces 
current  §  21.11(g),  reduces  the  burden 


the  current  rule  places  on  boards  of 
directors  to  review  criminal  referrals. 
Under  the  current  rule,  each  national 
bank  must  have  procedures  that  ensure 
that  the  bank’s  board  of  directors  is 
notified  of  each  criminal  referral  before 
the  next  board  meeting. 

The  proposal  does  not  require  a  bank 
to  have  specific  procedures  for  notifying 
its  board  of  directors  of  a  SAR.  In 
addition,  the  proposal  permits  the 
management  of  the  bank  to  notify  either 
the  board  of  directors  or  a  committee  of 
directors  or  executive  officers 
designated  by  the  board  to  receive 
notice  of  the  filing  of  a  SAR. 

The  OCC  intends  that  each  national 
bank  maintain  appropriate  mechanisms 
to  ensure  that  its  board  of  directors  can 
be  informed  promptly  of  SARs  when 
appropriate.  However,  the  OCC 
recognizes  that  board  review  of  all  SAR 
filings  is  impracticable  in  some  cases. 
Therefore,  under  the  proposal,  the  OCC 
gives  each  bank  discretion  to  establish 
reporting  systems  appropriate  for  the 
particular  institution. 

The  proposal  also  ensiues,  however, 
that  if  the  bank  elects  to  provide  notice 
to  a  committee  rather  than  the  entire 
board,  the  bank  may  not  give  notice  of 
a  SAR  filing  to  any  director  or  officer 
who  is  a  suspect  in  the  known  or 
suspected  violation.  The  ^noposal  also  . 
requires  management  ta  notify  the  enthe 
board  of  directors,  except  the  suspect, 
when  ait  executive  officer  or  director  is 
a  suspect. 

Sectim  21.Tl(i)  CompRcmce 

The  proposal  changes  the  heading-of 
the  paragraph  from  “PenaRles”  to 
“Compliance’^  to  reflect  better  the  range 
of  informal  and  formal  supervisory 


actions  available  to  the  Agencies.  The 
proposal  clarifies  that  the  OCC  treats  a 
national  bank’s  failure  to  comply  with 
reporting  requirements  like  any  other 
violation  of  law  or  regulation,  which 
may  result  in  supervisory  actions, 
including  enforcement  actions.  The 
current  rule,  at  §  21.11(h)  (Penalties), 
appears  to  set  a  standard  for  penalties 
(willful  failure  to  file  or  careless 
disregard  in  filing  reports),  that  is 
inconsistent  with  the  applicable 
statutory  standard  for  violation  of  an 
agency  regulation.  This  proposed 
change  conforms  the  CXlC’s  rules  with 
the  rules  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  and  the 
Federal  Deposit  Insurance.Corporation. 

Section  21.11(j)  Obtaining  the  SAR 

Proposed  ^21.11(j)  states  that  SARs 
may  be  obtained.&om  the  appropriate 
OCC  District  Office  at  the  address  listed 
in  12  CFR  part  4.  The  current  rule  does 
not  contain  a  comparable  instruction. 

Section  21.11(k)  Confidentiality  of 
SARs 

The  proposal  preserves  the 
confidential  nature  of  criminal  referral 
reports  by  stating  that  a  SAR  and  the 
information  contained  in  a  SAR  are 
confidential. 

Comments' 

The  OCC  invites  public  comment  on. 
all  aspects  of  this  proposal  . 

DBRIVA’nON  TABLE  FOR  12  GER 
PART  21 

This  table  directs  readers  to  the 
provisions  oi  the  current  12  CFR  part 
21.11  on  which  the  revised  12  CFR  part 
21.11  is  based. 
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Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposal  primarily 
reorganizes  the  process  for  making 
criminal  referrals  and  has  no  material 
impact  on  national  banks,  regardless  of 
size.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (PRA) 
(44  U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and  Budget 
(OMB),  Paperwork  Reduction  Project 
(1557-0180),  Washington,  DC  20503, 
with  copies  to  the  Legislative  and 
Regulatory  Activities  Division  (1557- 
0180),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219. 

The  collection  of  information  in  this 
proposed  rule  is  limited  to  the  retention 
of  records  and  is  found  in  12  CFR 
21.11(f),  which  requires  national  banks 
to  retain  copies  of  all  documentation 
supporting  a  SAR  for  ten  years.  The 
SAR  will  submitted  to  OMB 
separately  for  PRA  review.  The  OCC 
requires  banks  to  retain  this  information 
to  ensure  that  law  enforcement  and 
supervisory  agencies  have  access  to  the 
dociimentation  necessary  to  prosecute  a 
violation  or  pursue  an  administrative 
action.  The  likely  respondents  are 
banks. 

Estimated  total  annual  recordkeeping 
burden;  5,400  hours. 

The  estimated  annual  burden  per 
recordkeeper  varies  fivm  less  than  one 
hour  to  1,300  burden  hours,  depending 
on  individual  circumstances,  with  an 
average  of  1.8  hours. 

Estimated  number  of  recordkeepers: 
3,000. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Act  of  1995 
Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4  (Unfunded  Mandates  Act) 
(signed  into  law  on  March  22, 1995) 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 


Federal  mandate  that  may  result  in 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  202  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
The  OCC  has  determined  that  it  is  not 
required  to  prepare  a  written  statement 
under  section  202  and  has  concluded 
that,  on  balance,  this  proposal  provides 
the  most  cost-effective  and  least 
burdensome  alternative  to  achieve  the 
objectives  of  the  rule. 

List  of  Subjects  in  12  CFR  Part  21 

Bank  Secrecy  Act,  Check  kiting. 
Criminal  referrals.  Criminal 
transactions.  Currency,  Defalcations, 
Embezzlement,  Insider  abuse.  Money 
laundering.  National  banks.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Theft. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  21  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  21— MINIMUM  SECURITY 
DEVICES  AND  PROCEDURES, 
REPORTS  OF  SUSPICIOUS 
ACTIVITIES,  AND  BANK  SECRECY 
ACT  COMPLIANCE  PROGRAM 

1.  The  heading  for  part  21  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  1818, 1881-1884, 
and  3401-3422. 

3.  Subpart  B  of  part  21  is  revised  to 
read  as  follows: 

Subpart  B — Reports  of  Suspicious 
Activities 

§  21 .1 1  Suspicious  Activity  Report 

(a)  Purpose  and  scope.  This  section 
ensures  that  national  banks  file  a 
Suspicious  Activity  Report  when  they 
detect  a  knovm  or  suspected  violation  of 
Federal  law  or  a  suspicious  financial 
transaction.  This  section  applies  to  all 
national  banks  as  well  as  any  Federal 
branches  and  agencies  of  foreign  banks 
licensed  or  chartered  by  the  OCC. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  FinCEN  means  the  Financial 
Crimes  Enforcement  Network  of  the 
Department  of  the  Treasury. 

(2)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 


term  is  defined  in  sections  3(u)  and 
8(b)(5)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1813(u)  and  1818(b)(5)). 

(3)  Instructions  means  the 
instructions  on  the  SAR. 

(4)  Known  or  suspected  violation 
means  any  matter  for  which  there  is  a 
basis  to  believe  that  a  violation  of  a 
Federal  criminal  statute  (including  a 
pattern  of  criminal  violations)  has 
occurred  or  has  been  attempted,  is 
occurring,  or  may  occur,  and  there  is  a 
basis  to  believe  that  a  national  bank  was 
an  actual  or  potential  victim  of  the 
criminal  violation,  involved  in,  or  used 
to  facilitate  the  criminal  violation. 

(5)  SAR  means  a  Suspicious  Activity 
Report. 

(c)  SARs  required.  A  national  bank 
shall  file  a  SAR  with  the  appropriate 
Federal  law  enforcement  agencies  and 
Treasury  and  in  accordance  with  the 
Instructions,  by  sending  a  completed 
SAR  to  FinCEN  in  the  following 
circumstances: 

(1)  Whenever  the  national  bank 
detects  a  known  or  suspected  violation 
of  Federal  criminal  law  and  has  a 
substantial  basis  to  believe  that  one  of 
its  directors,  officers,  employees,  agents, 
or  other  institution-affiliated  parties 
committed  or  aided  in  the  commission 
of  the  violation; 

(2)  Whenever  the  national  bank 
detects  a  known  or  suspected  violation 
of  Federal  criminal  law,  there  is  an 
actual  or  potential  loss  to  the  national 
bank  (before  reimbursement  or  recovery) 
aggregating  $5,000  or  more,  and  the 
bank  has  a  substantial  basis  for 
identifying  a  possible  suspect  or  group 
of  suspects,  where  none  of  the  suspects 
are  included  in  paragraph  (c)(1)  of  this 
section; 

(3)  Whenever  the  national  bank 
detects  a  known  or  suspected  violation 
of  Federal  criminal  law,  there  is  an 
actual  or  potential  loss  to  the  national 
bank  (before  reimbursement  or  recovery) 
aggregating  $25,000  or  more,  and  the 
bank  has  no  substantial  basis  for 
identifying  a  possible  suspect  or  group 
of  suspects;  or 

(4)  Whenever  a  financial  transaction 
is  conducted,  or  attempted,  at  the 
national  bank  and: 

(i)  The  bank  suspects  that  the 
transaction  involved  funds  derived  from 
illicit  activity,  was  conducted  for  the 
purpose  of  hiding  or  disguising  funds 
from  illicit  activity,  or  in  any  way 
violated  the  money  laundering  statutes 
(18  U.S.C.  1956  and  1957); 

(ii)  The  bank  suspects  that  the 
transaction  was  potentially  designed  to 
evade  the  reporting  or  recordkeeping 
requirements  of  the  Bank  Secrecy  Act 
(31  U.S.C.  5311  through  5330)  or 
regulations  issued  thereimder;  or 
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(iii)  The  bank  believes  that  the 
transaction  was  suspicious  for  any 
reason. 

(d)  Time  for  reporting. — (1)  Generally. 

A  national  bank  shall  hie  the  SAR 
required  by  paragraph  (c)  of  this  section 
within  30  calendar  days  after  the  date  of 
initial  detection  of  an  act  described  in 
paragraph  (c)  of  this  section,  and,  in 
situations  involving  violations  requiring 
immediate  attention,  such  as  when  a 
reportable  violation  is  on-going,  the 
hnancial  institution  shall  immediately 
notify,  by  telephone,  the  appropriate 
law  enforcement  authority  in  addition 
to  hling  a  timely  SAR. 

(2)  No  suspect  identified.  If  no  suspect 
was  identihed  on  the  date  of  detection 
of  an  act  described  in  paragraph  (c)  of 
this  section,  the  national  bank  may 
delay  hling  a  SAR  for  an  additional  30 
calendar  days  after  identihcation  of  a 
suspect,  but  in  no  case  may  a  national 
bai^  delay  hling  a  SAR  more  tlian  60 
calendar  days  after  the  date  of  detecting 
an  act  described  in  paragraph  (c)  of  this 
section. 

(e)  Reports  to  State  and  local 
authorities.  A  national  bank  is 
encouraged  to  hie  a  copy  of  the  SAR 
with  State  and  local  law  enforcement 
agencies  where  appropriate. 

(f)  Retention  of  records.  A  national 
bank  shall  maintain  a  copy  of  any  SAR 
hied  and  the  original  of  any  related 
documentation  for  a  period  of  ten  years 
from  the  date  of  hling  the  SAR,  unless 
the  CXIC  informs  the  bank  in  writing 
that  the  bank  may  discard  the  materials 
sooner.  A  national  bank  shall  make  all 
supporting  documentation  available  to 
appropriate  law  enforcement  agencies 
upon  request.  Supporting 
documentation  shall  be  identihed  and 
treated  as  hied  with  the  SAR. 

(g)  Exemptions.  (1)  A  bank  need  not 
hie  a  SAR  for  a  robbery  or  burglary 
committed  or  attempted  that  is  reported 
to  appropriate  law  enforcement 
authorities. 

(2)  A  bank  need  not  hie  a  SAR  for 
lost,  missing,  coimterfeit,  or  stolen 
securities  if  it  hies  a  report  pursuant  to 
the  reporting  requirements  of  17  CFR 
240.1 7f-l. 

(h)  Notification  to  board  of  directors — 
(1)  Generally.  Whenever  a  national  bank 
hies  a  SAR  pursuant  to  this  section,  the 
management  of  the  bank  shall  promptly 
notify  its  board  of  directors,  or  a 
committee  of  directors  or  executive 
bfhcers  designated  by  the  board  of 
directors  to  receive  notice. 

(2)  Suspect  is  a  director  or  executive 
officer.  If  the  bank  hies  the  SAR 
pursuant  to  paragraph  (c)  of  this  section 
and  the  suspect  is  a  director  or 
executive  officer,  the  bank  may  not 
notify  the  suspect,  pursuant  to  31  U.S.C. 


5318(g)(2),  but  shall  notify  all  directors 
who  are  not  suspects. 

(i)  Compliance.  Failiue  to  hie  a  SAR 
in  accordance  with  this  section  and  the 
Instructions  may  subject  the  national 
bank,  its  directors,  officers,  employees, 
agents,  or  other  institution-affiliated 
parties  to  supervisory  actions  including 
enforcement  actions. 

(j)  Obtaining  SARs.  A  national  bank 
may  obtain  SARs  and  the  Instructions 
ftom  the  appropriate  OCC  District  Office 
listed  in  12  CFR  part  4. 

(k)  Confidentiality  of  SARs.  SARs  are 
confidential.  Any  person  subpoenaed  or 
otherwise  requested  to  disclose  a  SAR 
or  the  information  contained  in  a  SAR 
shall  decline  to  produce  the  information 
citing  this  section,  applicable  law  [e.g., 
31  U.S.C.  5318(g)),  or  both. 

Dated:  June  27, 1995. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency . 

(FR  Doc.  95-16240  Filed  6-30-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208, 211,  and  225 

[Regulations  H,  K,  and  Y;  Docket  No.  R- 
0885] 

Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System;  International  Banking 
Operations;  Bank  Holding  Companies 
and  Change  in  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (the  Board),  is 
proposing  to  revise  its  regulations  on 
reporting  of  suspicious  activities  by  the 
domestic  and  foreign  banking 
organizations  supervised  by  the  Federal 
Reserve,  including  the  reporting  of 
suspicious  hnancial  transactions  such 
as  suspected  violations  of  the  Bank 
Secrecy  Act  (BSA).  As  proposed,  these 
rules  implement  a  new  interagency 
suspicious  activity  referral  process.  The  . 
rules  also  reduce  substantially  the 
burden  on  banking  organizations  in 
reporting  suspicious  activities  while 
enhancing  access  to  such  information  by 
the  Federal  law  enforcement  agencies, 
the  Federal  hnancial  institutions 
supervisory  agencies  and  the 
Department  of  the  Treasury. 

DATES:  Comments  must  be  received  on 
or  before  September  1, 1995. 

ADDRESSES:  Comments  should  refer  to 
Docket  No,  R-0885,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 


Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20551.  Comments 
also  may  be  delivered  to  Room  B-2222 
of  the  Eccles  Building  between  8:45  a.m. 
and  5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street,  NW  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  received  will  be 
available  for  inspection  in  Room  MP- 
500  of  the  Martin  Building  between  9 
a.m.  and  5  p.m.  weekdays,  except  as 
provided  in  12  CFR  261.8  of  the  Board's 
rules  regarding  availability  of 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  A.  Biem,  Deputy  Associate 
Director,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2620,  or  Richard  A.  Small,  Special 
Coimsel,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
5235;  for  the  hearing  impaired  only 
contact  Dorothea  Thompson, 
Telecommimication  Device  for  the  Deaf, 
(202)  452-3544,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  hnancial  institutions 
supervisory  agencies  (the  Agencies) ' 
and  the  Department  of  the  Treasiuy  (the 
Treasury)  ^  are  responsible  for  ensuring 
that  hnancial  institutions  apprise 
Federal  law  enforcement  authorities  of 
any  known  or  suspected  violation  of  a 
Federal  criminal  statute  and  of  any 
suspicious  hnancial  transaction. 
Suspicious  hnancial  transactions,  which 
will  be  the  subject  of  regulations  and 
other  guidance  to  be  issued  by  the 
Treasury,  can  include  transactions  that 
the  banking  organization  suspects 
involved  funds  derived  firom  illicit 
activities,  were  conducted  for  the 
purpose  of  hiding  or  disguising  funds 
from  illicit  activity,  in  any  way  violated 
the  Federal  money  laundering  statutes 
(18  U.S.C.  1956  and  1957),  were 
potentially  designed  to  evade  the 
reporting  or  recordkeeping  requirements 
of  the  BSA  (31  U.S.C.  5311  through 
5330),  and  transactions  that  the  bank 
believes  were  suspicious  for  any  other 
reason. 

Fraud,  abusive  insider  transactions, 
check  kiting  schemes,  money 


■  The  Federal  financial  institutions  supervisory 
agencies  are  the  Board,  the  OHice  of  the 
Comptroller  of  the  Currency,  the  Office  of  Thrift 
Supervision,  the  Federal  Deposit  Insurance 
Corporation,  and  the  National  Credit  Onion 
Administration. 

^Through  Treasury’s  Financial  Crimes 
Enforcement  Network  (FinCEN). 
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laundering,  and  other  crimes  can  pose 
serious  threats  to  a  financial 
institution’s  continued  viability  and,  if 
unchecked,  can  undermine  the  public 
confidence  in  the  nation’s  financial 
industry.  The  Agencies  and  Federal  law 
enforcement  agencies  need  to  receive 
timely  and  detailed  information 
regarding  suspected  criminal  activity  to 
determine  whether  investigations, 
administrative  actions,  or  criminal 
prosecutions  are  warranted. 

An  interagency  Bank  Fraud  Working 
Group  (BFWG),  consisting  of 
representatives  from  many  Federal 
agencies,  including  the  Agencies  and 
law  enforcement  agencies  such  as  the 
U.S.  Department  of  Justice  and  the 
Federal  Bureau  of  Investigation,  was 
formed  in  1984.  The  BFWG  addresses 
substantive  issues,  promotes 
cooperation  among  the  Agencies  and 
Federal  and  state  law  enforcement 
agencies,  and  improves  the  Federal 
government’s  response  to  white  collar 
crime  in  financial  institutions.  It  is 
under  the  auspices  of  the  BFWG  that  the 
revisions  to  these  regulations  and  the 
reporting  requirements  are  being  made. 

Suspicious  Activity  Report 

The  Agencies  have  been  working  on 
a  project  to  improve  the  criminal 
referral  process,  to  reduce  the  reporting 
burden  on  banking  organizations,  and  to 
eliminate  confusion  associated  with  the 
current  duplicative  reporting  of 
suspicious  financial  transactions  in 
criminal  referral  forms  and  currency 
transactions  reports  (CTRs). 
Contemporaneously,  the  Treasury 
analyzed  the  need  to  implement  the 
procedures  for  reporting  suspicious 
financial  transactions  by  banks 
following  the  enactment  of  the 
Annunzio-Wylie  Anti-Money 
Laundering  Act  of  1992.  As  a  result  of  - 
these  reviews,  the  Agencies  and 
Treasury  approved  the  development  of 
a  new  referral  process  that  includes 
suspicious  financial  transaction 
reporting. 

To  implement  the  reporting  process 
and  to  reduce  unnecessary  burdens 
associated  with  these  various  reporting 
requirements,  the  Agencies  and  FinCEN 
developed  a  new  form  for  reporting 
known  or  suspected  Federal  criminal 
law  violations  and  suspicious  financial 
transactions.  The  new  form  is 
designated  the  Suspicious  Activity 
Report  (SAR).  The  new  referral  process 
and  the  SAR  reduce  the  burden  on 
financial  institutions  for  reporting 
known  or  suspected  violations  and 
suspicious  financial  transactions.  The 
Agencies  anticipate  that  the  new 
process  will  be  instituted  by  October, 
1995. 


Proposal 

The  Board  proposes  to  revise  12  CFR 
Parts  208,  211,  and  225  by  updating  the 
current  rules  governing  the  filing  of 
criminal  referral  reports;  expanding  the 
rules  pertinent  to  the  activities  of  state 
meml^r  banks,  bank  holding  companies 
and  their  nonbank  subsidiaries.  Edge 
and  Agreement  corporations,  and  the 
U.S.  branches  and  agencies  of  foreign 
banks  to  cover  suspicious  financial 
transactions;  implementing  the  new 
SAR;  and  eliminating  overly 
burdensome  reporting  requirements. 

This  action  should  improve  reporting  of 
known  or  suspected  violations  and 
suspicious  financial  transactions 
relating  to  financial  institutions  while 
providing  imiform  data  for  entry  into  a 
new  interagency  computer  database. 

The  Board  expects  that  each  of  the  other 
Agencies  will  be  making  substantially 
similar  changes  to  their  criminal  referral 
rules  contemporaneously. 

The  principal  proposed  changes  to  the 
Board’s  current  criminal  referral 
reporting  rules  are  discussed  below. 

They  include  the  following  notable 
changes:  (i)  simplifying  and  shortening 
the  referral  form;  (ii)  ipising  the 
mandatory  reporting  thresholds  for 
criminal  offenses,  thereby  reducing 
banking  organizations’  reporting 
burdens;  (iii)  filing  only  one  form  with 
a  single  repository,  rather  than 
submitting  multiple  copies  to  several 
Federal  law  enforcement  and  banking 
agencies,  thereby  further  reducing 
reporting  burdens;  and  (iv)  clarifying 
the  criminal  referral  and  suspicious 
financial  transaction  reporting 
requirements  of  the  Agencies  and 
Treasury  associated  with  suspicious 
financial  transactions,  thereby 
eliminating  confusion  concerning  the 
filing  of  referrals  related  to  suspicious 
financial  transactions  of  less  than 
$10,000  and  eliminating  duplicative 
referrals. 

The  proposal  also  involves  the 
manner  in  whicli  financial  institutions 
file  a  SAR.  In  following  the  instructions 
on  a  SAR,  banking  organizations  may 
file  the  referral  form  in  several  ways, 
including  submitting  an  original  form  or 
a  photocopy,  and  they  may  file  a  SAR 
by  magnetic  means,  such  as  by  a 
computer  disk.  In  the  future,  the  Board 
and  the  other  Agencies  anticipate  that  a 
banking  organization  will  be  able  to  file 
a  SAR  electronically. 

The  Agencies,  working  with  FinCEN, 
are  developing  computer  software  to 
assist  financial  institutions  in  preparing 
and  filing  SARs.  The  software  will  allow 
a  banking  organization  to  complete  a 
SAR,  to  save  the  SAR  on  its  computers, 
and  to  print  a  hard  copy  of  the  SAR  for 


its  own  records.  The  computer  software 
will  also  enable  a  financial  institution  to 
file  a  SAR  using  various  forms  of 
magnetic  media,  such  as  computer  disk 
or  magnetic  tape.  The  Board  will  make 
the  software  available  to  all  domestic 
and  foreign  banking  organizations  it 
supervises. 

The  changes  are  being  made  to 
§  208.20  of  Regulation  H  of  the  Board 
(12  CFR  208.20)  relating  to  the  criminal 
referral  reporting  responsibilities  of 
state  member  banks.  Sections  211.8  and 
211.24(f)  of  Regulation  K  of  the  Board 
and  §  225.4(f)  of  Regulation  Y  of  the 
Board  make  §  208.20  of  Regulation  H  of 
the  Board  applicable  to  Edge  and 
Agreement  corporations,  the  U.S. 
branches  and  agencies  of  foreign  banks 
(except  a  Federal  branch  or  Federal 
agency  or  a  state  branch  that  is  insured 
by  the  Federal  Deposit  Insurance 
Corporation),  a  representative  oftice  of  a 
foreign  bank,  and  bank  holding 
companies  and  their  nonbank 
subsidiaries,  respectively.  This  means 
that  the  changes  applicable  to  state 
member  ban)»  discussed  below  will 
also  be  applicable  to  the  suspicious 
activity  reporting  responsibilities  of  all 
of  the  other  domestic  and  foreign 
banking  organizations  supervised  by  the 
Federal  Reserve,  including  bank  holding 
companies.  Edge  corporations,  and  the 
U.S.  branches  and  agencies  of  foreign 
banks.  The  only  modifications  being 
made  to  the  current  provisions  of 
§§  211.8  and  211.24(f)  of  Regulation  K, 
and  §  225.4(f)  of  Regulation  Y  are 
changes  to  the  name  of  form — from 
“criminal  referral  form”  to  a  SAR — and 
a  change  in  the  heading  of  §  225.4(f)  of 
Regulation  Y  to  “Suspicious  Activity 
Report’’  fi’om  “Criminal  referral  report.’’ 

Section  208.20(a)  Purpose 

The  proposal  clarifies  the  scope  of  the 
current  rule.  Under  the  proposal,  the 
SAR  replaces  the  various  criminal 
referral  forms  that  the  Agencies 
currently  require  banking  organizations 
to  file.  Also  a  state  mem^r  bank  or 
other  type  of  financial  institution  files  a 
SAR  instead  of  a  currency  transaction 
report  (CTR)  to  report  a  suspicious 
financial  transaction  involving  less  than 
$10,000  in  currency.3 


-^The  BSA  requires  all  financial  institutions  to  file 
CTRs  in  accordance  with  the  Treasury’s 
implementing  regulations  (31  CFR  Part  103).  Part 
103  requires  a  bank  to  file  a  CTR  whenever  a 
currency  transaction  exceeds  $10,000.  If  a  currency 
transaction  exceeds  $10,000  and  is  suspicious,  the 
state  member  bank,  under  these  new  requirements, 
will  file  both  a  CTR  (reporting  the  currency 
transaction)  and  a  SAR  (reporting  the  suspicious 
criminal  aspect  of  the  transaction).  If  a  currency 
transaction  equals  or  is  below  $10,000  but  is 
suspicious,  the  bank  will  only  file  a  SAR. 
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Combining  suspicious  financial 
transaction  reporting  and  criminal 
referral  reporting  should  reduce 
confusion,  increase  the  accuracy  and 
efficiency  of  reporting,  and  reduce  the 
burden  on  financial  institutions  in 
reporting  known  or  suspected 
violations,  including  suspicious 
financial  transactions. 

Section  208.20(b)  Definitions 

In  addition  to  the  current  definition  of 
“institution-affiliated  party”  set  forth  at 
12  CFR  208.20(b),  the  proposed 
§  208.20(b)  defines  the  following  terms: 
“FinCEN”  and  “SAR.”  The  definitions 
should  make  the  rule  easier  to  interpret 
and  apply. 

Section  §  208.20(c)  Reports  Required 

Proposed  §  208.20(c),  which  replaces 
the  current  subsection,  clarifies  and 
expands  the  provision  that  requires  a 
state  member  bank  to  file  a  SAR.  This 
provision  raises  the  dollar  thresholds 
that  trigger  a  filing  requirement.  It  also 
modifies  the  scope  of  events  that  a  state 
member  bank  must  report  by  requiring 
that  a  bank  file  a  SAR  to  report  a 
suspicious  financial  transaction. 

Under  the  cm-rent  rule,  the  Board 
requires  a  state  member  bank  to  file  a 
criminal  referral  form  with  many 
different  Federal  agencies.  The 
proposal,  which  replaces  all  other 
requirements  for  filing  criminal  and 
suspicious  financial  transaction 
referrals,  requires  a  bank  to  file  only  a 
single  SAR  at  one  location,  rather  than 
the  multiple  copies  of  the  criminal 
referral  form  that  must  now  be  filed 
with  various  Federal  agencies. 

Under  proposed  §  208.20(c),  a  state 
member  bank  effectively  files  a  SAR 
with  all  appropriate  Federal  law 
enforcement  agencies  by  sending  a 
single  copy  of  the  SAR  to  FinCEN, 
whose  address  will  be  printed  on  the 
SAR. 

FinCEN  will  input  the  information 
contained  on  the  SARs  into  a  newly 
created  database  that  FinCEN  will 
maintain.  This  process  meets  the 
regulatory  requirement  that  a  banking 
organization  refer  any  known  or 
suspected  criminal  violation  to  the 
various  Federal  law  enforcement 
agencies.  The  database  will  enhance 
Federal  law  enforcement  and  bank 
supervisory  agencies’  ability  to  track, 
investigate,  and  prosecute,  criminally, 
civilly,  and  administratively, 
individuals  and  entities  suspected  of 
violating  Federal  criminal  law. 

This  ^ange  ensvures  that  all  SARs  are 
placed  in  the  database  at  FinCEN  and 
that  the  information  is  made  available 
on  computer  to  the  appropriate  law 
enforcement  and  supervisory  agencies 


as  quickly  as  possible.  This  change  will 
reduce  the  filing  burdens  of  banking 
organizations. 

Tbe  proposal  modifies  current 
§  208.20(c)(2),  which  requires  reporting 
of  known  or  suspected  criminal  activity 
when  a  state  member  bank  has  a 
substantial  basis  for  identifying  a  non¬ 
insider  suspect  where  bank  funds  or 
other  assets  involve  or  aggregate  $1,000 
or  more.  Proposed  §  208.20(c)(2)  raises 
the  reporting  threshold  to  $5,000, 
thereby  reducing  the  reporting  burden 
on  banking  organizations. 

The  proposal  also  modifies  current 
§  208.20(c)(3),  which  requires  a  state 
member  bank  to  report  any  known  or 
suspected  criminal  violation  involving 
$5,000  or  more  where  the  bank  has  no 
substantial  basis  for  identifying  a 
suspect.  Specifically,  proposed 
§  208.20(c)(3)  raises  the  dollar  reporting 
threshold  ^m  $5,000  to  $25,000, 
thereby  reducing  further  the  reporting 
burden  on  banking  organizations. 

Proposed  §  208.20(^(4)  requires  a 
state  member  bank  to  report  any 
financial  transaction,  regardless  of  the 
dollar  amoimt,  that:  (i)  the  bank 
suspects  involved  funds  derived  firom 
illicit  activity,  was  conducted  for  the 
purpose  of  hiding  or  disguising  funds 
firom  illicit  activity,  or  in  any  way 
violated  Federal  money  laimdering 
statutes  (18  U.S.C.  1956  and  1957);  (ii) 
the  bank  suspects  was  potentially 
designed  to  evade  the  reporting  or 
recordkeeping  requirements  of  the  BSA 
(31  U.S.C.  5311  through  5330);  or  (iii) 
the  bank  believes  to  be  suspicious  for 
any  reason. 

Section  208.20(d)  Time  for  Reporting 

Proposed  §  208.20(d)  sets  forth  the 
time  requirements  a  state  member  bank 
must  meet  when  filing  a  SAR.  The 
proposal  clarifies  the  reporting 
requirement  in  the  event  a  suspect  or 
group  of  suspects  is  not  immediately 
identified.  It  does  not  substantively 
change  the  current  requirements. 

Section  208.20(e)  Reporting  to  State 
and  Local  Authorities 

No  changes  are  being  proposed  to  the 
current  §  208.20(e). 

Section  208.20(f)  Exceptions 

No  changes  are  being  made  to  the 
current  §  208.20(f). 

Section  208.20(g)  Retention  of  Records 

Current  §  208.20(g)  requires  a  state 
member  bank  to  retain  a  copy  of  the 
criminal  referral  form  and  the  original  of 
any  related  documentation  relating  to  a 
referral  for  a  period  of  10  years  firom  the 
date  of  the  report.  No  changes  are  being 
made  to  this  requirement.  The  proposal 


clarifies  the  requirement  that  banking 
organizations  make  all  supporting 
documentation  available  to  appropriate 
law  enforcement  agencies  upon  request. 
This  approach  ensures  that  Federal  law 
enforcement  agencies  and  the  Agencies, 
upon  request,  have  access  to  any 
documentation  necessary  to  prosecute  a 
violation  or  pursue  an  administrative 
action  by  requiilhg  financial  institutions 
to  identify  and  preserve  underlying 
documentation  for  10  years  and  treat 
such  underlying  documentation  as 
having  been  filed  with  the  SAR. 

Section  208.20(h)  Notification  of  the 
Roard  of  Directors 

Current  §  208.20(h)  requires 
notification  regarding  the  filing  of  a  SAR 
to  a  state  member  bank’s  board  of 
directors  by  the  bank’s  management.  To 
reduce  burdens  on  the  boards  of 
directors  of  state  member  banks, 
especially  those  large  banks  that  file 
many  SARs,  the  proposal  recognizes 
that  the  required  notification  may  be 
made  to  a  conunittee  of  the  board. 

Section  208.20(i)  Compliance 

Current  §  208.20(i)  is  headed 
“Penalty”.  The  heading  of  the 
subsection  is  changed  to  reflect  better 
the  range  of  informal  and  formal 
supervisory  actions  that  the  Board  can 
take  to  address  suspicious  activity 
reporting  deficiencies. 

Section  208.20(j)  Confidentiality  of 
SARs 

The  Board  proposes  to  add  a  new 
subsection  relating  to  the  confidentiality 
of  a  SAR.  Proposed  §  208.20(j)  states 
that  a  SAR  and  the  information 
contained  in  a  SAR  are  confidential,  and 
that  a  state  member  bank  should  decline 
to  produce  a  SAR  citing  applicable  law 
(e.g.,  31  U.S.C.  5318(g))  and  the 
provisions  of  §  208.20  of  Regulation  H  of 
the  Board. 

Comments 

The  Board  invites  public  comment  on 
all  aspects  of  this  proposal. 

Regulatory  Flexibility  Act 

Because  this  proposal  is  designed  to 
reduce  the  burden  on  financial 
institutions  for  reporting  suspicious 
financial  transactions,  the  Board 
certifies  that  this  proposed  regulation 
will  not  have  a  significant  financial 
impact  on  a  substantial  numb  3r  of  small 
banks  or  other  small  entities. 

Paperwork  Reduction  Act 

In  accordance  with  Section  3507  of 
the  Paperwork  Reduction  Act  of  1980, 
the  suspicious  activity  report  regulation 
was  approved  under  authority  delegated 
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to  the  Board  by  the  Office  of 
Management  and  Budget.  The  Board  has  - 
determined  that  the  proposed 
regulations  may  reduce  the  burden  on 
reporting  institutions  through  the  use  of 
a  simplified,  shorter  form,  the  filing  of 
one  form  only,  the  raising  of  reporting 
thresholds,  and  the  elimination  of  the 
submission  of  supporting 
documentation  with  a  referral,  as  well 
as  by  the  Board’s  provision  to  banking 
organizations  of  computer  software  to 
prepare  the  form.  The  estimated  average 
burden  associated  with  the  collection  of 
information  contained  in  a  SAR  is 
approximately  .6  hours  per  respondent. 
Tlie  burden  per  respondent  will  vary 
depending  on  the  nature  of  the 
su^icious  activity  being  reported. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  directed 
to  Mary  M.  McLaughlin,  Division  of 
Researdi  and  Statistics,  Mail  Stop  97, 
Federal  Reserve  Board,  20th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20551. 

Executive  Order  12291 

The  Board  has  determined  that  this 
proposed  regulation  is  not  a  “major 
rule”  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

List  oi  Subjects 
12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  225 

Administrative  practice  and 
procedures.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Parts  208,  211,  and  225  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  to  read  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  12  CFR 
part  208  continues  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248(a),  248(c), 
321-338a,  371d,  461,  481-486,  601, 611, 


1814, 1823(j),  1828(o),  1831o,  1831p-l,  3105, 
3310,  3331-3351,  and  3906-3909;  15  U.S.C 
78b,  781(b),  781(g),  781(i),  78o-4(c)(5),  78q, 
78q-l  and  78w:  31  U.S.C.  5318. 

2.  Section  208.20  is  revised  to  read  as 
follows: 

§  208.20  Suspicious  Activity  Reports. 

(a)  Purpose.  This  section  ensures  that 
a  state  member  bank  hies  a  Suspicious 
Activity  Report  when  it  detects  a  known 
or  suspected  violation  of  Federal  law  or 
suspicious  financial  transaction.  This 
section  applies  to  all  state  member 
banks. 

(b)  Definitions.  For  the  purposes  of 
this  section: 

(1)  FinCEN  means  the  Financial 
Crimes  Enforcement  Network  of  the 
Department  of  the  Treasury. 

(2)  Institution-affiliated  party  means 
any  institution-affiliated  party  as  that 
term  is  dehned  in  Sections  3(u)  and 
8(b)(3)  and  (4)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(u)  and 
1818(b)(3)  and  (4)). 

(3)  SAR  means  a  Suspicious  Activity 
Report  form  proscribed  by  the  Board. 

(c)  SARs  r^uired.  A  state  member 
bank  shall  file  a  SAR  with  the 
appropriate  Federal  law  enforcement 
agencies  and  the  Department  of  the 
Treasury  and  in  accordance  with  the 
form’s  instructions,  by  sending  a 
completed  SAR  to  FinCEN  in  the 
following  circumstances: 

(1)  Whenever  the  state  member  bank 
detects  any  known  or  suspected  Federal 
criminal  violation,  or  pattern  of  criminal 
violations,  committed  against  the  bank 
or  involving  a  transaction  conducted 
through  the  bank,  where  the  bank  has  a 
substantial  basis  for  identifying  one  of 
its  directors,  officers,  employees,  agents, 
or  other  institution-affiliated  parties  as 
having  committed  or  aided  in  the 
commission  of  a  criminal  act  regardless 
of  the  amount  involved  in  the  violation. 

(2)  Whenever  the  state  member  bank 
detects  any  known  or  suspected  Federal 
criminal  violation,  or  pattern  of  criminal 
violations,  committed  against  the  bank 
or  involving  a  transaction  or 
transactions  conducted  through  the 
bank  and  involving  or  aggregating 
$5,000  or  more  in  funds  or  other  assets, 
where  the  bank  believes  that  it  was 
either  an  actual  or  potential  victim  of  a 
criminal  violation,  or  series  of  criminal 
violations,  or  that  the  bank  was  used  to, 
facilitate  a  criminal  transaction,  and  that 
the  bank  has  a  substantial  basis  for 
identifying  a  possible  suspect  or  group 
of  suspects. 

(3)  Whenever  the  state  member  bank 
detects  any  known  or  suspected  Federal 
criminal  violation,  or  pattern  of  criminal 
violations,  committed  against  the  bank 
or  involving  a  transaction  or 


transactions  conducted  through  the 
bank  and  involving  or  aggregating 
$25,000  or  more  in  funds  or  other  assets, 
where  the  bank  believes  that  it  was 
either  an  actual  or  potential  victim  of  a 
criminal  violation,  or  series  of  criminal 
violations,  or  that  the  bank  was  used  to 
facilitate  a  criminal  transaction,  even 
though  there  is  no  basis  for  identifying 
a  possible  suspect  or  group  of  suspects. 

(4)  Whenever  the  state  member  bank 
detects  any  financial  transaction 
conducted,  or  attempted,  at  the  bank 
involving  funds  derived  from  illicit 
activity  or  for  the  purpose  of  hiding  or 
disguising  funds  ^m  illicit  activities, 
or  for  the  possible  violation  or  evasion 
of  the  Bank  Secrecy  Act  reporting  and/ 
or  recordkeeping  requirements,  even  if 
there  is  no  substantial  basis  for 
identifying  a  possible  suspect  or  group 
of  suspects.  A  suspicious  activity  report 
must  be  filed  for  all  instances  where 
money  laundering  is  suspected  or  where 
the  bank  believes  that  the  transaction 
was  suspicious  for  any  reason, 
regardless  of  the  identification  of  a 
potential  suspect  or  group  of  suspects  or 
the  amount  involved  in  the  violation. 

(d)  Time  for  reporting.  A  state  member 
bank  is  required  to  file  a  SAR  no  later 
than  30  calendar  days  after  the  date  of 
initial  detection  of  the  possible,  known 
or  suspected  criminal  violation  or  series 
of  criminal  violations.  If  no  suspect  was 
identified  on  the  date  of  detection  of  the 
incident  triggering  the  filing,  a  state 
member  bank  may  delay  filing  a  SAR  for 
an  additional  30  calendar  days  after  the 
identification  of  the  suspect.  In  no  case 
shall  reporting  be  delayed  more  than  60 
calendar  days  after  the  date  of  the  loss 
or  the  possible  known  or  suspected 
criminal  violation  or  series  of  criminal 
violations.  In  situations  involving 
violations  requiring  immediate 
attention,  su(±  as  when  a  reportable 
violation  is  on-going,  the  financial 
institution  shall  immediately  notify,  by 
telephone,  the  appropriate  law 
enforcement  authority  in  addition  to 
filing  a  timely  SAR. 

(e)  Reports  to  state  and  local 
authorities.  State  member  banks  are 
encouraged  to  file  a  copy  of  the  SAR 
with  state  and  local  law  enforcement 
agencies  where  appropriate. 

(f)  Exceptions.  (1)  A  state  member 
bank  need  not  file  a  SAR  for  a  robbery 
or  burglary  committed  or  attempted  that 
is  reported  to  appropriate  law 
enforcement  authorities. 

(2)  A  state  member  bank  need  not  file 
a  SAR  for  lost,  missing,  counterfeit,  or 
stolen  secvuities  if  it  files  a  report 
pursuant  to  the  reporting  requirements 
of  17  CFR  240.17f-l. 

(g)  Retention  of  records.  A  state 
member  bank  shall  maintain  a  copy  of 
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any  SAR  filed  and  the  original  of  any 
related  documentation  for  a  period  of  10 
years  from  the  date  of  filing  the  SAR.  A 
state  member  bank  must  make  all 
supporting  documentation  available  to 
appropriate  law  enforcement  agencies 
upon  request.  Supporting 
documentation  shall  be  identified  and 
treated  as  filed  with  the  SAR. 

(h)  Notification  to  board  of  directors. 
The  management  of  a  state  member 
bank  shall  promptly  notify  its  board  of 
directors,  or  a  committee  thereof,  of  any 
report  filed  pursuant  to  this  section. 

(i)  Compliance.  Failure  to  file  a  SAR 
in  accordance  with  this  section  and  the 
form’s  instructions  may  subject  the  state 
member  bank,  its  directors,  officers, 
employees,  agents,  or  other  institution- 
affiliated  parties  to  supervisory  action. 

(j)  Confidentiality  of  SARs.  SARs  are 
confidential.  Any  person  subpoenaed  or 
otherwise  requested  to  disclose  a  SAR 
or  the  information  contained  in  a  SAR 
shall  decline  to  produce  the  information 
citing  this  section,  applicable  law  {e.g.. 
31  U.S.C.  5318(g)).  or  both. 

PART  211^NTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  221  et  seq.,  1818, 

1841  et  seq.,  1843  et  seq.,  3100  et  seq.,  3901 
et  seq. 

§§211.8 and  211.24  [Amended] 

2.  In  §§211.8  and  211.24(f)  remove 
the  words  “criminal  referral  form’’  and 
add,  in  their  place,  the  words 
“suspicious  activity  report’’. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
18311, 1831P-1, 1843(c)(8),  1844(b),  1972(1), 
3106,  3108,  3310, 3331-3351,  3907,  and 
3909. 

§225.4  [Amended] 

2.  In  §  225.4  the  heading  of  paragraph 
(f)  is  revised  to  read  "Suspicious 
Activity  Report.". 

3.  In  §  225.4(f)  remove  the  words 
“criminal  referral  form’’  and  add.  in 
their  place,  the  words  “suspicious 
activity  report”. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  28, 1995. 
William  W.WUes, 

Secretary  of  the  Board. 

[FR  Doc.  95-16250  Filed  6-30-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  436 

Franchise  Rule  Review  Public 
Workshop  Conference 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Public  workshop  conference 

SUMMARY:  The  Federal  Trade 
Commission  (“FTC”  or  “Commission”) 
will  hold  a  public  workshop  conference 
in  connection  with  the  regulatory 
review  of  the  Commission’s  Trade 
Regulation  Rule  on  Disclosure 
Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opporttinity  Ventures  (“the  Francise 
Rule”  or  “the  Rule”). 

OATES:  The  public  workshop  conference 
will  be  held  at  the  Crown  Sterling 
Suites,  7901  34th  Avenue  South, 
Bloomington,  Minnesota  55425,  on 
September  12  through  14, 1995,  from  9 
a.m.  until  5  p.m.  ea^  day. 

ADDRESSES:  Notification  of  interest  in 
participating  in  the  public  workshop 
conference  should  submitted  in 
writing  on  or  before  August  11, 1995,  to 
Myra  Howard,  Division  of  Marketing 
Practices,  Federal  Trade  (^mmission, 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Toporofi,  (202)  326-3135,  or 
Myra  Howard,  (202)  326-2047,  Elivision 
of  Marketing  Practices,  Bureau  of 
Consumer  I^tection,  Federal  Trade 
Commission,  Washington  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1995,  the  Commission  published  a 
request  for  public  comment  on  the 
Franchise  Rule.  60  FR  17656  (April  7, 
1995).  As  part  of  its  systematic  review 
of  Commission  regulations  and  guides, 
the  Commission  requested  comments 
about  the  overall  costs  and  benefits  of 
the  Franchise  Rule  and  its  overall 
regulatory  and  economic  impact  The 
Commission  also  requested  comment  on 
whether  the  Rule  should  be  modified  so 
as  to:  (1)  Replace  the  current  Rule 
disclosure  requirements  with  those  set 
forth  in  the  revised  Uniform  Franchise 
Offering  Circular  Guidelines,  approved 
by  the  ^mmission  on  December  30, 
1993;  (2)  modify  the  scope  of  disclosure 
requirements  for  business  opportunity 
ventures:  (3)  clarify  the  applicability  of 
the  Rule  to  trade  show  promoters;  and 
(4)  require  the  disclosure  of  earnings 
information.  Written  comments  will  be 
accepted  on  or  before  August  11. 1995. 
In  its  request  for  comment  on  the 
Franchise  Rule,  the  Commission  dso 
stated  that  the  FTC  stafi  would  conduct 
a  Public  Workshop  Conference  to 
discuss  the  written  comments  received 
during  the  rule  review. 


The  Public  Workshop  Conference  will 
afiord  Commission  stafi  and  interested 
parties  an  opportimity  to  discuss  openly 
issues  raised  during  the  rule  review, 
and.  in  particular,  to  examine  publicly 
any  areas  of  significant  controversy  or 
divergent  opinions  that  are  raised  in  the 
written  comments.  Commission  staff 
will  consider  the  views  and  suggestions 
made  during  the  conference,  in 
conjimction  with  the  written  comments, 
in  formulating  its  final  recommendation 
to  the  Commission  concerning  the 
Franchise  Rule. 

The  Commission  staff  will  select  a 
limited  number  of  parties  to  represent 
the  significant  interests  afiected  by  the 
Franchise  Rule.  These  parties  will 
participate  in  an  open  discussion  of  the 
issues.  It  is  contemplated  that  the 
selected  parties  might  ask  and  answer 
questions  based  on  their  respective 
comments. 

In  addition,  the  conference  will  be 
open  to  the  general  public.  Members  of 
the  general  public  who  attend  the 
conference  may  have  an  opportunity  to 
make  a  brief  o^  statement  presenting 
their  views  on  issues  raised  in  the  rule 
review  process.  Oral  statements  of  views 
by  members  of  the  general  public  will 
be  limited  to  a  few  minutes.  The  time 
allotted  for  these  statements  will  be 
determined  on  the  basis  of  the  time 
available  and  the  number  of  persons 
who  wish  to  make  statements.  The 
discussion  will  be  transcribed  and 
placed  on  the  public  record.  In  addition, 
written  submissions  of  views,  or  any 
other  written  or  visual  materials,  will  be 
accepted  during  the  conference  and  will 
be  made  part  of  the  public  record. 

To  the  extent  possible.  Commission 
staff  will  select  parties  to  represent  the 
following  afiected  interests:  Franchisors; 
fianchisees;  business  opportunity 
promoters;  business  opportimity 
purchasers;  franchise  and  business 
opportunity  trade  shows  organizers: 
fi^chise  and  business  opportimity 
brokers;  franchise  consultants; 
economists  and  academicians;  Federal, 
State  and  local  law  enforcement  and 
regulatory  authorities:  and  any  other 
interests  that  Commission  stafi  may 
identify  and  deem  appropriate  for 
representation. 

Parties  representing  the  above- 
referenced  interests  will  be  selected  on 
the  basis  of  the  following  criteria: 

1.  The  party  submits  a  comment 
during  the  comment  period  ending  on 
August  11, 1995. 

2.  The  party  notifies  Commission  stafi 
in  writing  of  its  interest  and,  if  required, 
authorization  to  represent  an  afiected 
interest,  on  or  before  August  11, 1995. 
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3.  The  party’s  participation  would 
promote  a  balance  of  interests  being 
represented  at  the  conference. 

4.  The  party’s  participation  would 
promote  the  consideration  and 
discussion  of  a  variety  of  issues  raised 
dining  the  rule  review  process. 

5.  The  party  has  experience  or 
expertise  in  activities  affected  by  the 
Franchise  Rule. 

6.  The  party  adequately  reflects  the 
views  of  the  affected  interest(s). 

7.  The  number  of  parties  selected  will 
not  be  so  large  as  to  inhibit  effective 
discussion  among  them. 

The  conference  will  be  facilitated  by 
a  Conunission  staff  member.  It  will  be 
held  over  the  course  of  three 
consecutive  days,  September  12-14, 
1995,  at  the  Crown  Sterling  Suites,  7901 
34th  Avenue  South,  Bloomington, 
Miimesota.  Parties  interested  in 
representing  an  affected  interest  at  the 
conference  must  notify  Commission 
staff  in  writing  on  or  before  August  11, 
1995.  Each  notice  of  interest  in 
participating  at  the  conference  should 
contain  a  brief  statement  making  clear 
which  affected  interest  the  requestor 
seeks  to  represent.  Prior  to  the 
conference,  parties  selected  to  represent 
an  affected  interest  will  be  provided 
with  copies  of  the  comments  submitted 
in  response  to  the  request  for  comments. 

List  of  Subjects  in  16  CFR  Part  436 

Advertising,  Business  and  industry. 
Franchising,  Trade  practices 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-16257  Filed  6-30-95;  8:45  ami 
BILUNG  CODE  CTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 
[Docket  No.  94N-0449] 

New  Drug  Applications;  Drug  Master 
Files 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
revise  its  regulations  governing  drug 
master  files  (DMF’s),  which  are  referred 
to  in  the  review  and  approval  of  new 
drugs  and  antibiotic  drugs  for  human 
use.  A  DMF  is  a  voluntary  submission 


to  FDA  that  may  be  used  to  provide 
confidential,  detailed  information  about 
facilities,  processes,  or  articles  used  in 
the  manufacturing,  processing, 
packaging,  and  storing  of  one  or  more 
human  drugs.  The  information 
contained  in  a  DMF  may  be  referred  to 
in  support  of  an  investigational  new 
drug  application  (IND),  a  new  drug 
application  (NDA),  an  abbreviated  new 
drug  application  (ANDA),  or 
amendments  or  supplements  to  any  of 
these.  FDA  has  defined  five  distinct 
categories  of  submissions  that  it  will 
accept  and  maintain,  and  it  has 
designated  these  as  Type  I  through  T)q)e 
V  DMF’s. 

In  December  1992,  the  Center  for  Drug 
Evaluation  and  Research’s  (CDER’s) 
Chemistry,  Manufacturing,  Controls 
Coordinating  Committee  (CMCCC) 
established  a  DMF  Task  Force  to 
perform  a  review  and  to  explore  ways  of 
improving  all  aspects  of  the  system.  One 
of  the  Task  Force  recommendations, 
which  was  adopted  by  the  CMCCC,  was 
to  eliminate  Type  I  DMF’s.  Type  I 
DMF’s  contain  information  about 
manufacturing  sites,  facilities,  operating 
procedures,  and  personnel.  The  Task 
Force  concluded  that  Type  I  DMF’s 
should  be  eliminated  because  they 
contain  outdated  information,  duplicate 
information  contained  in  marketing 
applications,  and  are  not  used  by 
CDER’s  review  divisions  or  FDA’s  field 
inspectors.  Under  the  proposed  rule, 
FDA  would  no  longer  permit 
information  submitted  in  a  Type  I  DMF 
to  be  incorporated  by  reference  in  IND’s, 
NDA’s,  AbTOA’s,  abbreviated  antibiotic 
applications  (AADA’s),  and 
supplemental  applications.  This 
>  proposed  rule  is  intended  to  eliminate 
submissions  of  information  that  are  not 
necessary  either  to  conduct  inspections 
of  manufacturing  facilities  or  to  review 
the  chemistry,  manufacturing,  and 
controls  sections  of  IND’s,  NDA’s,  and 
abbreviated  applications.  This  proposed 
rule  would  not  apply  to  master  file 
systems  that  are  operated  by  the  Center 
for  Biologies  Evaluation  and  Research, 
the  Center  for  Veterinary  Medicine,  and 
Center  for  Device  and  Radiological 
Health. 

DATES:  Written  comments  by  October  2, 
1995.  FDA  proposes  that  any  final  rule 
based  on  this  proposal  become  effective 
60  days  after  its  date  of  publication  in 
the  F^eral  Register. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CXINTACT: 
Howard  P.  Muller,  Center  for  Drug 


Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  7500 
Standish  PL,  Rockville,  MD  20855,  301- 
594-1046. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

DMF’s  allow  regulated  industry  to 
submit  to  FDA  information  that  may  be 
used  to  support  an  IND,  NDA,  ANDA, 
AADA,  emother  DMF,  an  export 
application,  or  amendments  or 
supplements  to  any  of  these.  FDA  does 
not  require  industry  to  submit  DMF’s;  a 
DMF  is  submitted  solely  at  the 
discretion  of  the  holder.  DMF’s  allow 
industry  to  provide  confidential, 
detailed  information  about  facilities, 
processes,  or  articles  used  in  the 
manufacturing,  processing,  packaging, 
and  storing  of  drugs  for  human  use.  This 
information  is  then  incorporated  by 
reference  in  a  drug  application  or 
supplement  without  public  disclosure. 

roA  regulations  in  §  314.420(a)  (21 
CFR  314.420(a))  define  five  types  of 
DMF’s  according  to  the  kind  of 
information  to  bo  submitted.  Type  I 
submissions  include  manufacturing  site, 
facilities,  operating  procedures,  and 
personnel  information.  Type  II 
submissions  include  information 
regarding  drug  substances,  drug 
substance  intermediates,  and  materials 
used  to  prepare  them,  or  drug  products. 
Type  III  submissions  include 
information  about  packaging  material. 
Type  IV  submissions  include 
information  concerning  excipients, 
colorants,  flavors,  and  essences,  or 
material  used  in  their  preparation.  Type 
V  submissions,  detailed  in  the 
“Guideline  for  Drug  Master  Files’’ 

(1989),  include  FDA-accepted  reference 
information. 

Under  §  314.420,  FDA  recommended 
that  foreign  drug  manufacturing 
facilities  file  with  FDA  information 
concerning  their  manufacturing  sites, 
facilities,  operating  procedures,  and 
personnel  in  a  Type  I  DMF.  FDA 
requested  this  information  to  plan  its 
on-site  inspections  of  and  travel  to 
foreign  drug  manufacturing  facilities. 
FDA  believed  that  inspections  would  be 
conducted  more  efficiently  if  FDA 
inspectors  knew  in  advance  the 
location,  plant  layout,  equipment  type, 
and  personnel  at  the  foreign 
manufacturing  site.  FDA  did  not  request 
that  domestic  firms  submit  Type  I 
DMF’s  because  FDA  inspectors  regularly 
visit  firms  in  their  district  and  are 
familiar  with  both  their  personnel  and 
manufacturing  sites.  Nonetheless,  some 
domestic  pharmaceutical  firms  have 
submitted  Type  I  DMF’s.  Currently, 
CDER  has  approximately  1,700  Type  I 
DMF’s. 
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Recently,  FDA  evaluated  the 
usefulness  of  Typ>e  I  DMF’s.  The  agency 
determined  that  its  inspectors  were  not 
using  Type  I  DMF’s  to  plan  foreign 
inspections  because  the  Type  I DMF 
was  not  easily  accessible  or  information 
contained  in  the  Type  I  DMF  was 
outdated.  Instead,  FDA  now  requests 
foreign  firms  to  submit  a  preinspection 
document  package  that  includes  both 
current  facility  and  product-specific 
information.  FDA  inspectors  use  the 
preinspection  package  to  plan  their 
inspection.  Al^ough  submission  of  the 
package  is  voluntary,  foreign  firms- 
comply  with  the  agency’s  request 
because  the  information  helps 
inspectors  to  conduct  inspeartions 
quickly  and  efficiently.  The  agency 
concluded  that  Type  I  DMF’s  could  be 
eliminated  witliout  adversely  affecting 
inspections  of  foreign  manufacturing 
facilities. 

FDA  has  also  determined  that  its 
review  divisions  do  not  rely  on  Type  I 
DMF’s.  Although  Type  I  DMF’s  are  often 
incorporated  by  ref^nce  into  IND’s, 
NDA*s,  and  Abbreviated  appikations, 
the  infonnationlhat  the  agency 
requested  to  be  snbmitted  under  Type  I 
Dh^’sianot  required  for  chemistry, 
manufacturing,  and  controls  review-. 
Under  21  CFR  314.50{dXlKi)  and. 
(dKl)fii)>  a  drug  product  applicant  is 
requited  to  furnish  themamo'and 
location  of  facilities,  used  in  the^ 
manufacture  of  the  drug  substance  or 
product.  Unlike  a  Type  I EMF 
submission,  this  information,  when, 
submitted  as  part  of  an  application,  is 
current  and  product-specific.  Therefore, 
review  divisions  rely  on  the 
appUcations  themselves  for  this, 
infonnatioa. 

Accordingly,  the  agency  proposes  to 
amendr§  31 4.420.  to  eliminaterTypel 
DMF’s.  The  agency  would  no  longer 
accept  new'Xype  IDMFs,  or 
correspondence  updating  existingType  - 
I  DMF's.  The  information  iirType  I 
DMF’scurrently  on  file^uld  nv  longer 
be  incorperated  by  refeience  into  new 
applications,.ainendment6,  or 
supplements,  aaid'the  Type  FDMF’s 
would  be  transferred  to  the  Federal 
Records  Center,  Suitland,  MD.  These 
proposed  changes  would  supersede  all 
information  regarding  Type  I  DMF’s 
detailed  in  the  “Guideline  for  Drug 
Master  F^les.’’ 

The  agency  acknowledges  that  some 
firms  may  have  submitted  information 
imder  a  Type  I  DMF  that  should  have 
been  filed  under  Types  II  through  V 
DMF’s.  Therefore,  FDA  is  proposing  to 
make  available  a  list  of  all  ODER  Type 
I  DMF’s  for  public  review  in  the  Dockets 
Management  Branch  under  the  docket 
number  found  in  brackets  in  the 


heading  of  this  document.  If  a  DMF 
holder  believes  that  its  Type  I  DMF 
should  be  categorized  as  another  type  of 
DMF,  the  DMF  holder  should  submit  a 
request  to  the  Drug  Master  File  Staff, 

Food  and  Drug  Administration,  rm.  2- 
14, 12420  Parklawn  Dr„  Rockville,  MD 
20857,  within  30  days  of  publication  of 
any  final  rule  based  on  this  proposal. 

This  request  should:  (1)  Be  submitted  by 
the  responsible  official  or  designated 
U.S.  agent:  (2)  briefly  identify  the 
subject  of  the  DMF;  and  (3)  propose  the 
DMF  Type  (i.e.,  Type  II,  III,  IV,  or  V)  to 
which  information  in  the  Type  I  DMF 
should  be  transferred.  If  the  information 
should  be  incorporated  into  an  existing 
Type  II  through  Type  V  E»dF,  the  file 
number  of  that  DMF  should  be 
provided.  FDA  would  consider 
transferring  an  entire  Type  I  DMF  to 
another  type  only  if  the  Type  I  DMF 
contains  substantive  information  other- 
than  information  concerning 
manufacturing  site,  facilities,  operating 
procedures,  and  personnel. 

The  agency  also  recognizes- that  some 
Type  LDMF’s  currently  on  file  contain 
inhumation  eoncezning  sterilization 
process  validation  and  other 
information  relevant  to  the  review, 
evahiatien,  and  assurance  of  the  sterility 
of  sterile  products.  For  stenle-kems  that . 
are  not-the  subject  efianJND,  NDA, 
ANDA,  or  AADA,  and  that  are  sold  to 
a  second  party  (e.g.,.mbbez  closureethat 
are  sterilized  by  the  manufacturer  and 
sold  to  a  second. party),  CDl^  would 
consider  transferring  product-specific 
and  genwal  information  concerning 
steriiizati(m.  process  valtdation  to  the 
IMF  file  or  DMF  typefi.e.,  II  through 
rv>  under  which,  manulacturing 
information  forthe  ^ecific  itenr  is  filed. 
Contract  manufecturers  of  sterile 
finished  drug  products,  contract 
sterihzation  firms  fe.g,,  ethylene  oxide, 
gamma  radiation,  and  electron  beam 
radiation),  and  manufacturers  of  sterile 
finished  chug  products  that  are  the 
subject  of  a  dnig  product  application, 
could  request  a  transfer  fiom  Type  I  to 
Type  V  DMF  of  nonproduct-specific 
information  and  procedures  that  are 
submitted  to  support  a  claim  of  sterility. 
Where  applicable,  the  content  and 
format  of  such  transferred  infonnation 
should  follow  FDA’s  guideline  entitled 
“Guideline  for  Submitting 
Documentation  for  Sterilization  Process 
Validation  in  Applications  for  Hiunan 
and  Veterinary  Drug  Products.”  The 
mechanism  for  requesting  a  transfer 
would  be  the  same  as  the  mechanism  for 
recategorizing  Type  I  DMF’s,  as 
described  in  &e  preceding  paragraph. 


n.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

III.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96—354).  Executive  Order  12866 
directs  agencies  to  assess  all  co^  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  othOT  advantages;. distributive 
impacts;  and  equity):  The  agency 
believes  that  this  proposed  rule  is 
consistent.with  the  regulatory 
philosophy  and  principles  identified  in 
the.Exsciitive  Order,  hi  addition,  the 
proposed-ruls  is  not  ar  significant 
regulatory  actioii  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  imdar  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regylatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  smalt 
entities.  Because  the  proposed 
regulation,  if  finalized,  would  lighten 
p^eiwork  and  recordkeeping  burdens, 
the  agency  certifies  that  the  proposed 
rale  will  not  have  a  Agnificant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
imderthe  Regulatory  Flexibility  A6t,.na 
fiirthec  analysis  is  required. 

IV.  EfifectiveDarte 

FDA  proposes  that  any-final  rule 
based  on  this  proposal  become  elective 
60  days  after  its  date  of  publication  in  - 
tile  Federal  Register. 

V.  Request  for  Comments 

Interested  persons  may,  on  .or  before 
C)ctober2, 1995;  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitt^,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  piart  314  be  amended  as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  Secs.  201,  301,  501,  502,  503, 
505,  506,  507,  701,  704,  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
331,  351,  352,  353,  355,  356,  357,  371,  374, 
379e). 

2.  Section  314.420  is  amended  by 
removing  and  reserving  paragraph  (a)(1), 
and  by  revising  the  second  sentence  of 
paragraph  (a)(5)  to  read  as  follows: 

§  314.420  Drug  master  files. 

(a)  *  *  * 

(1)  [Reserved] 

***** 

(5)  *  *  *  (A  person  wishing  to  submit 
information  and  supporting  data  in  a 
drug  master  file  (DI^)  that  is  not 
covered  by  Types  n  through  FV  DMF’s 
must  first  submit  a  letter  of  intent  to  the 
Drug  Master  File  Staff,  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  2-14,  Rockville,  MD  20857.  *  *  *) 
***** 

Dated:  June  26, 1995. 

William  B.  Shultz, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  95-16206  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Chapter  I 

Meeting  of  the  Indian  Self-  * 

Determination  Negotiated  Rulemaking 
Committee 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior  Indian  Health  Service,  HHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the  Interior 
(DOI)  and  the  Secretary  of  Health  and 
Human  Services  (DHHS)  have 
established  an  Indian  Self- 
Determination  Negotiated  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
the  Indian  Self-Determination  and 


Education  Assistance  Act  (ISDEAA),  as 
amended. 

The  Departments  have  determined 
that  the  establishment  of  this  Committee 
is  in  the  public  interest  and  will  assist 
the  agencies  in  developing  regulations 
authorized  under  section  107  of  the 
ISDEAA.  The  agenda  for  this  meeting 
will  consist  of  workgroup  reports  on  the 
advantages  and  disadvantages  of 
developing  regulations  in  those  subject 
areas  provided  in  ISDEAA  where 
regulations  are  permitted.  In  addition, 
further  meeting  and  work  assignments 
will  be  planned. 

DATES:  The  Committee  and  appropriate 
workgroups  will  meet  on  the  following 
days  beginning  at  approximately  8:30 
am  and  ending  at  approximately  5:00 
pm  on  each  day:  Sunday,  July  9, 
Monday,  July  10,  Tuesday,  July  10, 
Wednesday,  July  12,  Thursday,  July  13. 
ADDRESSES:  All  meetings  July  9  through 
July  13, 1995,  will  be  held  at  the  Red 
Lion  Hotel,  3203  Quebec  Street,  Denver, 
CO  80207.  Tel.:  (303)  321-3333. 
(Workgroups  will  also  be  meeting  at  the 
same  location.) 

It  was  originally  planned  that  this 
meeting  be  held  in  Oklahoma  City, 
however,  organizers  were  unable  to  find 
adequate  accommodations  in  Oklahoma 
City  or  Tulsa.  Due  to  the  lack  of  space 
at  these  preferred  locations,  the  site  for 
the  meeting  has  been  changed  to  Denver 
Colorado.  Also  the  difficulty  of 
confirming  a  meeting  location  in 
Oklahoma  has  made  it  necessary  that 
this  notice  be  published  within  the 
prescribed  15  days  of  the  actual 
beginning  of  the  meeting.  Committee 
activities  begin  on  Sunday,  July  9,  and 
will  continue  through  Thursday,  July 
13.  Activities  will  include  meetings  of 
the  full  committee  as  well  as  various 
workgroup  sessions. 

Written  statements  may  be  submitted 
to  Mr.  James  J.  Thomas,  Chief,  Division 
of  Self-Determination  Services,  Bureau 
of  Indian  Affairs,  1849  C  Street,  NW, 
MS:  4627-MIB,  Washington,  DC  20240, 
telephone  (202)  208-3708. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  J.  Thomas,  C3iief,  Division  of  Self- 
Determination  Services,  Bureau  of 
Indian  Affairs,  1849  C  Street,  NW.,  MS: 
4627-MIB,  Washington.  DC  20240, 
telephone  (202)  208-3708;  or  Mrs. 

Merry  Elrod,  Acting  Director,  Division 
of  Self-Determination,  Indian  Health 
Service.  5600  Fishers  Lane,  Parklawn 
Building,  Room  6A-05,  Rockville,  MD 
20857,  telephone  (301)  443-1044. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register.  The  meetings  will  be  open  to 


the  public  without  advanced 
registration. 

Public  attendance  may  be  limited  to 
the  space  available.  Members  of  the 
public  may  make  statements  during  the 
meeting,  to  the  extent  time  permits  and 
file  written  statements  with  the 
Committee  for  its  consideration.  Written 
statements  should  be  submitted  to  the 
address  listed  above.  Summaries  of 
Committee  meetings  will  be  available 
fpr  public  inspection  and  copying  ten 
days  following  each  meeting  at  the  same 
address.  In  addition,  the  materials 
received  to  date  during  the  input 
sessions  are  available  for  inspection  and 
copying  at  the  same  address. 

Dated;  June  28, 1995. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  95-16351  Filed  6-30-95;  8:45  am) 
BILLING  CODE  4310-02-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[CA  147-2-7073;  AO-FRL-6253-2] 

Clean  Air  Act  Proposed  Interim 
Approval  of  the  Operating  Permits 
Program;  Proposed  Approval  of  State 
Implementation  Plan  Revision  for  the 
Issuance  of  Federally  Enforceable 
State  Operating  Permits;  Mojave 
Desert  Air  Quality  Management 
District,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  title  V  operating  permits 
program  submitted  by  the  Mojave  Desert 
Air  Quality  Management  District 
(Mojave  Desert,  or  District)  for  the 
purpose  of  complying  with  federal 
requirements  that  mandate  that  states 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources.  There  are  nine 
deficiencies  in  Mojave  Desert’s  program, 
as  specified  in  the  Technical  Support 
Document  and  outlined  below,  that 
must  be  corrected  before  the  program 
can  be  fully  approved.  EPA  is  also 
proposing  to  approve  a  revision  to 
Mojave  Desert’s  portion  of  the  California 
State  Implementation  Plan  (SIP) 
regarding  sjmthetic  minor  regulations 
for  the  issuance  of  federally  enforceable 
state  operating  permits  (FESOP).  In 
order  to  extend  the  federal 
enforceability  of  state  operating  permits 
to  hazardous  air  pollutants  (HAP),  EPA 
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is  also  proposing  approval  of  Mojave 
Desert’s  synthetic  minor  regulations 
pursuant  to  section  112  of  the  Act. 
Today’s  action  also  proposes  approval 
of  Mojave  Desert’s  mechanism  for 
receiving  straight  delegation  of  section 
112  standards. 

DATES:  Comments  on  these  proposed 
actions  must  be  received  in  writing  by 
August  2, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Sara  Bartholomew,  Mail 
Code  A-5-2,  U.S.  Environmental 
Protection  Agency,  Region  IX,  Air  & 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Copies  of  the  District’s  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Bartholomew  (telephone  415/744- 
1170),  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Air  &  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

As  required  under  title  V  of  the  Clean 
Air  Act  (Act)  as  amended  (1990),  EPA 
has  promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (see  57  FR  32250  (July  21, 
1992)).  These  rules  are  codified  at  40 
CFR  part  70  (part  70).  Title  V  requires  - 
states  to  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  pennits 
to  all  major  stationary  sources  and  to 
certain  other  soiut:es. 

The  Act  requires  that  states  develop 
and  submit  title  V  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  ^A  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 


establish  and  implement  a  federal 
program. 

On  June  28, 1989  (54  FR  27274),  EPA 
published  criteria  for  approving  and 
incorporating  into  the  SIP  regulatory 
programs  for  the  issuance  of  federally 
enforceable  state  operating  permits. 
Permits  issued  pursuant  to  an  operating 
permit  program  meeting  these  criteria 
and  approved  into  the  SIP  are 
considered  federally  enforceable.  EPA 
has  encomaged  states  to  consider 
developing  such  programs  in 
conjunction  with  title  V  operating 
permit  programs  for  the  purpose  of 
creating  federally  enforceable  limits  on 
a  source’s  potential  to  emit.  This 
mechanism  would  enable  sources  to 
reduce  their  potential  to  emit  to  below 
the  title  V  applicability  thresholds  and 
avoid  being  subject  to  title  V.  (See  the 
guidance  docmnent  entitled, 

“Limitation  of  Potential  to  Emit  with 
Respect  to  Title  V  Applicability 
Thresholds,’’  dated  September  18, 1992, 
finm  John  Calcagni,  Director  of  EPA’s 
Air  Quality  Management  Division.)  On 
November  3, 1993,  EPA  announced  in  a 
guidance  docmnent  entitled, 
“Approaches  to  Creating  Federally 
Enforceable  Emissions  Omits,’’  signed 
by  John  S.  Seitz,  Director  of  EPA’s 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  that  this 
mechanism  could  be  extended  to  create 
federally  enforceable  limits  for 
emissions  of  hazardous  air  pollutants 
(HAP)  if  the  program  were  approved 
pursuant  to  section  112(1)  of  the  Act. 

II.  Proposed  Action  and  Implications 

This  docmnent  focuses  on  specific 
elements  of  Mojave  Desert’s  title  V 
operating  permits  program  submittal 
that  must  be  corrected  to  meet  the 
minimum  requirements  of  40  CFR  part 
70.  The  full  program  submittal,  the 
Technical  Support  Dociunent 
containing  a  detailed  analysis  of  the  full 
program,  and  other  relevant  materials 
are  available  as  part  of  the  public 
docket. 

A.  Analysis  of  State  Submission 
1.  Title  V  Support  Materials 

Mojave  Desert’s  title  V  program  was 
submitted  by  the  California  Air 
Resources  Board  (GARB)  on  November 
24, 1993  and  found  by  EPA  to  be 
incomplete,  due  to  the  lack  of  Federal 
Operating  Permit  regulations.  Mojave 
resubmitted  its  program  on  March  10, 
1995  and  it  was  found  to  be  complete 
on  May  11, 1995.  The  Governor’s  letter 
requesting  source  category-limited 
interim  approval,  California  enabling 
legislation,  and  Attorney  General’s  legal 
opinion  were  submitted  by  GARB  for  all 


districts  in  California  and  therefore  were 
not  included  separately  in  Mojave 
E)esert’s  submittal.  The  Mojave  Desert 
submission  does  contain  a  complete 
program  description.  District 
implementing  and  supporting 
regulations,  and  all  offier  program 
doc\unentation  required  by  §  70.4.  An 
implementation  agreement  between 
Mojave  Desert  and  EPA  is  currently 
being  developed. 

2.  Title  V  Operating  Permit  Regulations 
and  Program  Implementation 

The  Mojave  Desert’s  title  V 
regulations  were  adopted  on  December 
21, 1994.  They  consist  of  Regulation  XU 
(Federal  Operating  Permits).  The 
District  also  submitted  supporting 
materials  including  the  following  rules; 
Rule  219  (Equipment  Not  Requiring  a 
Permit,  adopted  December  21, 1994), 

221  (Federal  Operating  Permit 
Requirement,  adopted  November  23, 
1994),  301  (Permit  Fees,  adopted  July  9, 
1976,  amended  October  23, 1994),  312 
(Fees  for  Federal  Operating  Permits, 
adopted  December  21, 1994),  and  430 
(Breakdown  Provisions,  adopted  May  7, 
1976,  amended  December  21, 1994). 
These  regulations  “substantially  meet” 
the  requirements  of  40  CFR  part  70, 

§  70.2  and  §  70.3  for  applicability; 

§  70.4,  §  70.5,  and  §  70.6  for  permit 
content,  including  operational 
flexibility;  §  70.7  for  public 
participation  and  minor  permit 
modifications;  §  70.5  for  complete 
application  forms;  and  §  70.11  for 
enforcement  authority.  Although  the 
regulations  substantially  meet  part  70 
requirements,  nine  program  deficiencies 
outlined  below  are  interim  approval 
issues.  Recommended  changes  are 
detailed  further  in  the  Technical 
Support  Document. 

Variances — ^Mojave  Desert  has 
authority  under  State  and  local  law  to 
issue  a  variance  from  State  and  local 
requirements.  Sections  42350  et  seq.  of 
the  California  Health  and  Safety  Code 
and  District  Regulation  1,  sections  431- 
433  allow  the  District  to  grant  relief 
from  enforcement  action  for  permit 
violations.  The  EPA  regards  these 
provisions  as  wholly  external  to  the 
program  submitted  for  approval  under 
part  70,  and  consequently,  is  proposing 
to  take  no  action  on  these  provisions  of 
State  and  local  law. 

The  EPA  has  no  authority  to  approve 
provisions  of  state  or  local  law,  such  as 
the  variance  provisions  referred  to,  that 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
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procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 
(consistent  with  part  70  permitting 
procedures)  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  However,  EPA 
reserves  the  right  to  pursue  enforcement 
of  applicable. requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  “shall  be 
supplemental  to,  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based.’’ 

Insignificant  Activities — Section 
70.4(b)(2)  requires  states  to  include  in 
their  part  70  programs  any  criteria  used 
to  determine  insignificant  activities  or 
emission  levels  for  the  purpose  of 
determining  complete  applications. 
Section  70.5(c)  states  that  an  application 
for  a  part  70  permit  may  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
appropriate  fee  amoimts.  Section  70.5(c) 
also  states  that  EPA  may  approve,  as 
part  of  a  state  program,  a  list  of 
insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70,  a 
state  must  request  and  EPA  must 
approve  as  part  of  that  state’s  program 
any  activity  or  emission  level  that  the 
state  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  establish 
appropriate  emission  levels  for 
insignificant  activities,  relying  instead 
on  a  case-by-case  determination  of 
appropriate  levels  based  on  the 
particular  circumstances  of  the  part  70 
program  under  review. 

In  Rule  219  (Equipment  Not  Requiring 
a  Permit)  Mojave  E)esert  provided  both 
threshold  emissions  levels  and  a  list  of 
specific  equipment  which  would  not 
require  a  permit.  This  rule  also  clearly 
states  that  equipment  need  not  be  listed 
in  a  permit  application  for  a  federal 
operating  permit  if  it  falls  below  the 
threshold,  is  on  the  list  of  equipment  in 
the  rule,  is  not  subject  to  an  applicable 
requirement,  £md  is  not  included  in  the 
equipment  list  solely  due  to  size  or 
production  rate.  The  only  weakness  in 
these  gatekeepers  is  that  the  word  “and” 
is  missing  between  sections  (B)(1)(b) 
and  (c),  and  (B)(1)(c)  and  (d)  of  Rule 
219.  Adding  “and”  in  these  two  places 
would  clarify  that  all  of  the  four 
gatekeepers  must  apply  for  equipment 
to  be  exempt,  not  just  one.  These 


corrections  must  be  made  in  order  to 
receive  full  approval. 

Rule  219  set  the  threshold  criteria  for 
equipment  to  be  exempt  from  a  federal 
operating  permit  as  10%  of  the 
applicable  threshold  for  determination 
of  a  major  source,  or  5  tons  per  year  of 
any  regulated  air  pollutant  (whichever 
is  less),  and  for  HAP.  any  de  minimus 
level,  any  significance  level,  or  0.5  tons 
per  year  (whichever  is  less).  For  other 
state  and  district  programs,  EPA  has 
proposed  to  accept,  as  sufficient  for  full 
approval,  emission  levels  for 
insignificant  activities  of  2  tons  per  year 
for  criteria  pollutants  and  the  lesser  of 
1000  pounds  per  year,  section  112(g)  de 
minimis  levels,  or  other  title  I 
significant  modification  levels  for  HAP 
and  other  toxics  (40  C3TI 
52.21(b)(23)(i)).  ^A  believes  that  these 
levels  are  sufficiently  below  the 
applicability  thresholds  of  many 
applicable  requirements  to  assure  that 
no  unit  potentially  subject  to  an 
applicable  requirement  is  left  ofi  a  title 
V  application. 

Mojave  Desert  did  not  describe  the 
criteria  used  to  determine  the 
insignificant  activities  or  emission 
levels  outlined  in  Rule  219.  In  addition. 
Mojave’s  threshold  levels  as  described 
above  are  higher  than  those  EPA  has 
proposed  to  accept.  Because  of  this,  EPA 
is  requesting  comment  on  the 
appropriateness  of  these  emission  levels 
for  determining  insignificant  activities 
in  Mojave  Desert.  This  request  for 
comment  is  not  intended  to  restrict  the 
ability  of  other  states  and  districts  to 
propose,  and  EPA  to  approve,  different 
emission  levels  if  the  state  or  district 
demonstrates  that  such  alternative 
emission  levels  are  insignificant 
compared  to  the  level  of  emissions  fit>m 
and  types  of  units  that  are  permitted  or 
subject  to  applicable  requirements. 

*  3.  Title  V  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
that  each  permitting  authority  collect 
fees  sufficient  to  cover  all  reasonable 
direct  and  indirect  costs  required  to 
develop  and  administer  its  title  V 
operating  permits  program.  Each  title  V 
program  submittal  must  contain  either  a 
detailed  demonstration  of  fee  adequacy 
or  a  demonstration  that  aggregate  fees 
collected  from  title  V  sources  meet  or 
exceed  $25  per  ton  of  emissions  per  year 
(adjusted  from  1989  by  the  Consumer 
Price  Index  (CPI)).  The  $25  per  ton 
amount  is  presumed,  for  program 
approval,  to  be  sufficient  to  cover  all 
reasonable  program  costs  and  is  thus 
referred  to  as  the  “presumptive 
minimum.”  See  §  70.9(b)(2)(i). 

Mojave  Desert  has  opted  to  make  a 
presumptive  minimum  fee 


demonstration.  Mojave  IDesert’s  existing 
fee  schedule  (Element  7)  requires  title  V 
facilities  to  pay  an  amoimt  equivalent  to 
$48.76  per  ton  in  emnual  operating  fees. 
This  amount  meets  EPA’s  presumptive 
minimum  (CPI  adjusted).  The  $48.76 
per  ton  amount  is  based  on  a  calculation 
of  1993/94  fee  revenues  per  ton  of 
emissions  plus  a  supplemental  title  V 
fee  of  14.3%  that  covers  the  additional 
costs  posed  by  title  V.  Mojave  Desert 
will  maintain  an  accounting  system  and 
is  prepared  to  increase  fees,  as  needed, 
to  reflect  actual  program 
implementation  costs. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Section  112 — ^Mojave  Desert  has 
demonstrated  in  its  title  V  program 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in  the 
State  of  California  enabling  legislation 
and  in  regulatory  provisions  defining 
“applicable  requirements”  and 
“federally  enforceable”  and  mandating 
that  all  federal  air  quality  requirements 
must  be  incorporated  into  permits.  EPA 
has  determine  that  this  legal  authority 
is  sufficient  to  allow  Mojave  Desert  to 
issue  permits  that  assure  compliance 
with  all  section  112  requirements.  For 
further  discussion,  please  refer  to  the 
Technical  Support  Document 
accompanying  this  action  and  the  April 
13, 1993  guidance  memorandum 
entitled,  “Title  V  Program  Approval 
Criteria  for  Section  112  Activities,” 
signed  by  John  Seitz. 

b.  Title  IV — ^Mojave  Desert  is 
submitting  proposed  Rule  1210  (Acid 
Rain  Provisions  of  Federal  Operating 
Permits)  to  its  Board  in  June,  1995, 
which  incorporates  the  pertinent 
provisions  of  part  72,  either  by  reference 
or  in  specific  language  in  the  rule.  EPA 
interprets  “pertinent  provisions”  to 
include  all  provisions  necessary  for  the 
permitting  of  affected  sources. 

B.  Proposal  for  and  Implications  of 
Interim  Approval 

1.  Title  V  Operating  Permits  Program 

a.  Proposed  Interim  Approval — ^The 
EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  CARB  on  behalf 
of  Mojave  Desert  on  March  10, 1995. 
Following  interim  approval,  Mojave 
Desert  must  make  the  following  changes 
to  receive  full  approval: 

(1)  Revise  Rule  1203(G)(3)(g),  which 
prohibits  the  permit  shield  from 
applying  to  Administrative  Permit  . 
Amendments  and  Significant  Permit 
Modifications,  to  include  a  reference  to 
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Minor  Permit  Modifications  as  well.  The 
permit  shield  cannot  apply  to  Minor 
Permit  Modifications,  and  the  rule  must 
state  this  clearly.  See  §  70.7(e)(2)(vi). 

(2)  Add  a  provision  for  sending  the 
final  permit  to  EPA,  as  required  by 

§  70.8(a)(1).  Mojave’s  Rule  1203(B)(1)(c) 
only  provides  for  sending  the  proposed 
permit  to  EPA. 

(3)  Adopt  Rule  1210  (Acid  Rain 
Provisions  of  Federal  Operating 
Permits). 

(4)  Rule  1206(A)(l)(i)  must  amend  the 
provision  that  no  reopening  is  required 
if  the  efiective  date  of  the  additional 
applicable  requirement  is  later  than  the 
date  on  which  the  permit  is  due  to 
expire.  If  the  original  permit  or  any  of 
its  terms  and  conditions  are  extended 
pursuant  to  §  70.4(b)(10),  the  permit 
must  be  reopened  to  include  a  new 
applicable  requirement,  and  a  statement 
must  be  made  to  this  effect  in  Mojave’s 
rule  (§  70.7(f)(l)(i)). 

(5)  Clarify  in  Rule  1203(G)(3)(B)  that 
the  permit  shield  shall  not  limit  liability 
for  violations  which  occurred  prior  to  or 
at  the  time  of  the  issuance  of  the  federal 
operating  permit,  by  adding  the 
underlined  words.  This  is  important  to 
clarify  that  violations  which  are 
continuing  at  the  time  of  permit 
issuance  will  not  be  shielded  against. 

(6)  Lower  the  cutoff  levels  for  criteria 
pollutants  in  Rule  219  (Equipment  not 
Requiring  a  Permit)  or,  alternatively, 
demonstrate  that  Mojave  Desert’s  levels 
are  insignificant  compared  to  the  level 
of  emissions  from  and  types  of  units 
that  are  required  to  be  permitted  or  are 
subject  to  applicable  requirements. 

(7)  Add  ’^and”  at  the  end  of  sections 
(b)  and  (c)  in  Rule  219(B)(2),  in  order  to 
clarify  that  the  four  gatekeepers  must  all 
apply  in  order  for  equipment  to  be 
exempt  from  getting  a  federal  operating 
permit. 

(8)  Add  to  Rule  1203(D)(l)(e)(i)  a 
reference  to  the  requirement  for  the 
clear  identification  of  all  deviations 
with  respect  to  reporting 

(§  70.6(a)(3)(iii)(A)). 

(9)  Add  to  Rule  1203(D)(l)(e)(ii)  a 
reference  to  the  requirement  to  specify 
the  probable  cause  and  corrective 
actions  or  preventive  measures  taken 
with  regard  to  reporting  a  deviation 
(§70.6(a)(3)(iii)(B)). 

b.  Legislative  Source  Category-Limited 
Interim  Approval  Issue — ^In  addition  to 
the  District-specific  issues  arising  from 
Mojave  Desert’s  program  submittal  and 
locally  adopted  regulations,  California 
State  law  currently  exempts  agricultural 
production  sources  from  permit 
requirements.  Because  of  this 
exemption,  California  programs  are  only 
eligible  for  source  category-limited 
interim  approval.  In  order  for  this 


program  to  receive  full  approval  (and 
avoid  a  disapproval  upon  the  expiration 
of  this  interim  approval),  the  California 
Legislature  must  revise  the  Health  and 
Safety  Code  to  eliminate  the  exemption 
of  agricultural  production  sources  ftt)m 
the  requirement  to  obtain  a  permit. 

c.  Implications  of  Interim  Approval — 
The  above  described  program  and 
legislative  deficiencies  must  be 
corrected  before  Mojave  Desert  can 
receive  full  program  approval.  For 
additional  information,  please  refer  to 
the  Technical  Support  Document, 
which  contains  a  detailed  analysis  of 
Mojave  Desert’s  operating  permits 
program,  and  California’s  enabling 
legislation. 

Interim  approval,  which  may  not  be 
renewed,  would  extend  for  a  period  of 
2  years.  During  the  interim  approval 
period,  the  District  would  be  protected 
fit)m  sanctions,  and  EPA  would  not  be 
obligated  to  promulgate  a  federal 
permits  program  in  the  Mojave  Desert. 
Permits  issued  under  a  program  with 
interim  approval  would  have  full 
standing  with  respect  to  part  70,  and  the 
1-year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
would  begin  upon  EPA’s  final 
rulemaking  granting  interim  approval, 
as  would  the  3-year  time  period  for 
processing  initial  permit  applications. 

Following  final  interim  approval,  if 
Mojave  Desert  should  fail  to  sqbmit  a 
complete  corrective  program  for  full 
approval  by  the  date  6  months  before 
expiration  of  the  interim  approval,  EPA 
would  start  an  18-month  clock  for 
mandatory  sanctions.  Then,  if  Mojave 
Desert  should  fail  to  submit  a  corrective 
program  that  EPA  found  complete 
before  the  expiration  of  that  18-month 
period,  EPA  would  be  required  to  apply 
one  of  the  sanctions  in  section  179(b)  of 
the  Act,  which  would  remain  in  effect 
until  EPA  determined  that  the  District 
corrected  the  deficiency  by  submitting  a 
complete  corrective  program.  If,  six 
months  after  application  of  the  first 
sanction,  the  Mojave  Desert  still  had  not 
submitted  a  corrective  program  that  EPA 
found  complete,  a  second  sanction 
would  be  required. 

If,  following  final  interim  approval, 
EPA  were  to  disapprove  Mojave  Desert’s 
complete  corrective  program,  EPA 
would  be  required  to  apply  one  of  the 
section  179(b)  sanctions  on  the  date  18 
months  after  the  effective  date  of  the 
disapproval  unless  prior  to  that  date  the 
District  submitted  a  revised  program 
and  EPA  determined  that  it  corrected 
the  deficiencies  that  prompted  the 
disapproval.  Again,  if,  six  months  after 
EPA  applied  the  first  sanction,  Mojave 
Desert  had  not  submitted  a  revised 
program  that  EPA  determined  corrected 


the  deficiencies,  a  second  sanction 
would  be  required.  In  addition, 
discretionary  sanctions  may  be  applied 
where  warranted  any  time  after  the  end 
of  an  interim  approval  period  if  a  state 
or  district  has  not  submitted  a  timely 
and  complete  corrective  program  or  EPA 
has  disapproved  a  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  a  state  or 
district  program  by  the  expiration  of  an 
interim  approval  and  that  expiration 
occurs  after  November  15, 1995,  EPA 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
that  state  or  district  upon  interim 
approval  expiration. 

2.  Section  112(g)  Implementation 

EPA  has  decided  that  it  is  not 
reasonable  to  exp)ect  the  states  and 
districts  to  implement  section  112(g) 
before  a  rule  is  issued.  EPA  therefore 
published  an  interpretive  notice  in  the 
Federal  Register  regarding  section 
112(g)  of  the  Act:  60  FR  8333  (February 
14, 1995).  This  notice  outlines  EPA’s 
revised  interpretation  of  112(g) 
applicability  prior  to  EPA’s  issuing  the 
final  112(g)  rule.  The  notice  states  that 
major  source  modifications, 
constructions,  and  reconstructions  will 
not  be  subject  to  112(g)  requirements 
until  the  final  rule  is  promulgated.  EPA 
expects  to  issue  the  112(g)  final  rule  in 
September  1995. 

The  notice  ftirther  explains  that  EPA 
is  considering  whether  the  effective  date 
of  section  112(g)  should  be  delayed 
beyond  the  date  of  promulgation  of  the 
Federal  rule  so  as  to  allow  States  and 
Districts  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  imtil 
EPA  provides  for  such  an  additional 
postponement  of  section  1 12(g),  Mojave 
Desert  must  be  able  to  implement 
section  112(g)  during  the  period 
between  promulgation  of  the  Federal 
section  112(g)  rule  and  adoption  of 
implementing  District  regulations. 

For  this  reason,  EPA  is  proposing  to 
approve  the  use  of  Mojave  Desert’s 
preconstruction  review  programs  as  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period  between 
promulgation  of  the  section  112(g)  rule 
and  adoption  by  the  nineteen  districts  of 
rules  specifically  designed  to  implement 
section  112(g).  However,  since  approval 
is  intended  solely  to  confirm  that 
Mojave  Desert  has  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period,  the  approval  itself 
will  be  without  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  there 
will  be  no  transition  period.  The  EPA  is 
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limiting  the  duration  of  its  approval  of 
the  use  of  preconstruction  programs  to 
implement  112(g)  to  12  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  part  70  program 
approval,  specified  in  40  CFR  70.4(b), 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Action  112(1)(5) 
requires  that  the  District’s  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  CFR  63.91  of  Mojave  Desert’s 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  horn  the  federal  standards  as 
promulgated.  California  Health  and 
Safety  Code  section  39658  provides  for 
automatic  adoption  by  CA^  of  section 
112  standards  upon  promulgation  by 
EPA.  Section  39666  of  the  Health  and 
Safety  Code  requires  that  districts  then 
implement  and  enforce  these  stemdards. 
Thus,  when  section  112  standards  are 
automatically  adopted  pursuant  to 
section  39658,  Mojave  Desert  will  have 
the  authority  necessary  to  accept 
delegation  of  these  standards  without 
further  regulatory  action  by  the  District. 
The  details  of  this  me(dianism  and  the 
means  for  finalizing  delegation  of 
standards  will  be  set  forth  in  a 
Memorandum  of  Agreement  between 
Mojave  Desert  and  EPA,  expected  to  be 
completed  prior  to  approval  of  Mojave 
Desert’s  section  112(1)  program  for 
straight  delegations.  This  program 
applies  to  both  existing  and  future 
standards  but  is  limited  to  sources 
covered  by  the  part  70  program. 

4.  State  Operating  Permit  Program  for 
Sjmthetic  Minors 

On  March  31, 1995,  CARB  submitted 
for  approval  into  the  Mojave  Desert’s 
portion  of  the  California  State 
Implementation  Plan  (SIP)  a  local 
operating  permit  program  designed  to 
create  federally  enforceable  limits  on  a 
source’s  potential  to  emit.  This  District 
program  is  referred  to  as  a  synthetic 
minor  operating  permit  program,  and  it 
consists  of  regulations  that  will  be 
integrated  with  the  District’s  existing, 
non-federally  enforceable,  operating 
permit  program.  Such  programs  are  also 
referred  to  as  federally  enforceable  state 
operating  permit  (FESOP)  programs. 
This  synthetic  minor  or  FTESOP 


mechanism  will  allow  sources  to  reduce 
their  potential  to  emit  to  below  the  title 
V  applicability  thresholds  and  avoid 
being  subject  to  title  V. 

Mojave  Desert’s  synthetic  minor 
regulations  were  adopted  on  November 
23, 1994  and  codified  in  District 
Regulation  XII,  Rule  221  (Federal 
Operating  Permit  Requirement).  EPA 
foimd  the  initial  SIP  submittal  complete 
on  May  25, 1995. 

The  five  criteria  for  approving  a  state 
operating  permit  program  into  a  SIP 
were  set  forth  in  the  Jime  28, 1989 
Federal  Register  notice  (54  FR  27282): 

(1)  The  program  must  be  submitted  to 
and  approved  by  EPA;  (2)  the  program 
must  impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  June  28, 1989  criteria  shall  be 
deemed  not  federally  enforceable;  (3) 
the  program  must  contain  terms  and 
conditions  that  are  at  least  as  stringent 
as  any  requirements  contained  in  the 
SIP  or  enforceable  under  the  SIP  or  any 
other  section  112  or  other  Clean  Air  Act 
standard  or  requirement;  (4)  permits 
issued  under  the  program  must  contain 
conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter;  and  (5)  permits  issued 
under  the  program  must  be  subject  to 
public  participation. 

Permits  issued  under  an  approved 
program  are  federally  enforceable  and 
may  be  used  to  limit  the  potential  to 
emit  of  sources  of  criteria  pollutants. 
Mojave  Desert’s  synthetic  minor 
provisions  of  Regulation  XII,  Rule  221 
meet  the  June  28, 1989  criteria  by 
ensming  that  the  limits  will  be 
permanent,  quantifiable,  and  practically 
enforceable  and  by  providing  adequate 
notice  and  comment  to  EPA  and  the 
public.  Please  refer  to  the  Technical 
Support  Document  for  a  thorough 
analysis  of  the  June  28, 1989  criteria  as 
applied  to  the  Mojave  Desert’s  synthetic 
minor  program. 

EPA  is  proposing  to  approve  pursuant 
to  part  52  and  the  approval  criteria 
specified  in  the  June  28, 1989  Federal 
Register  notice  the  following  regulation 
that  was  submitted  to  create  the 
synthetic  minor  operating  permit 
program:  Rule  221  (Federal  Operating 
Permit  Requirement). 

On  March  10, 1995,  in  its  title  V 
program  submittal  under  “Addendum: 
-Federal  Clean  Air  Act  Section  112(1) 
Authority  Request  Letter,”  CARB 
requested  approval  of  Mojave  Desert’s 
synthetic  minor  program,  consisting  of 
the  rules  specified  above,  under  section 
112(1)  of  the  Act  for  the  purpose  of 
creating  federally  enforceable 
limitations  on  the  potential  to  emit  of 


hazardous  air  pollutants  (HAP).  The 
separate  request  for  approval  under 
section  112(1)  is  necessary  because  the 
proposed  SIP  approval  discussed  above 
only  provides  a  mechanism  for 
controlling  criteria  pollutants.  While 
federally  enforceable  limits  on  criteria 
pollutants  (i.e.,  VOC’s  or  PM-10)  may 
have  the  incidental  effect  of  limiting 
certain  HAP  listed  pursuant  to  section 
112(b) ',  section  112  of  the  Act  provides 
the  underlying  authority  for  controlling 
HAP  emissions  that  are  not  criteria 
pollutants.  As  a  legal  matter,  no 
additional  program  approval  by  EPA  is 
required  in  order  for  these  criteria 
pollutant  limits  to  be  recognized  as 
federally  enforceable. 

EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28, 1989 
notice  does  not  address  HAP  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112  (which 
injected  the  concept  of  major  HAP 
sources  versus  non-major  or  area  HAP 
sources  into  the  permit)  and  not  because 
it  establishes  requirements  unique  to 
criteria  pollutants.  Hence,  the  five* 
criteria  outlined  above  are  applicable  to 
FESOP  approvals  imder  section  112(1). 

In  addition  to  meeting  the  criteria  in 
the  June  28, 1989  notice,  a.  FESOP 
program  that  will  control  HAP 
emissions  must  meet  the  statutory 
criteria  for  approval  under  section 
112(1)(5).  Section  112(1)(5)  allows  EPA 
to  approve  a  program  only  if  it:  (1) 
Contains  adequate  authority  to  assure 
compliance  with  any  section  112 
standard  or  requirement;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP  in  subpart  E  of  part  63 
(Subpart  E),  the  regulations  promulgated 
to  implement  section  112(1)  of  the  Act. 
The  EPA  currently  anticipates  that  these 
criteria,  as  they  apply  to  FESOP 
programs  controlling  HAP,  will  mirror 
those  set  forth  in  the  June  28, 1989 
notice,  with  the  addition  that  the  state’s 
authority  must  extend  to  all  HAP, 
instead  of,  or  in  addition  to,  VOC’s  and 
PM-10.  The  EPA  currently  anticipates 
that  FESOP  programs  that  are  approved 


■  The  EPA  intends  to  issue  guidance  addressing 
the  technical  aspects  of  how  these  criteria  pollutant 
limits  may  be  recognized  for  purposes  of  limiting 
a  source’s  potential  to  emit  of  H.\P  to  below  section 
112  major  source  levels. 
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pursuant  to  section  112(1)  prior  to  the 
Subpart  E  revisions  will  have  had  to 
meet  these  criteria,  and  hence,  will  not 
be  subject  to  any  further  approval 
action. 

The  EPA  believes  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit  of 
HAP  directly  under  section  112(1)  prior 
to  this  revision  to  Subpart  E.  Section 
112(1)(5)  requires  EPA  to  disapprove 
programs  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(1)(2).  This  might  be  read  to 
suggest  that  the  “guidance”  referred  to 
in  section  112(1)(2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
interpretation,  the  EPA  does  not  believe 
that  section  112(1)  requires  this 
rulemaking  to  be  comprehensive.  That 
is,  it  need  not  address  all  instances  of 
approval  under  section  112(1).  Given  the 
severe  timing  problems  posed  by 
impending  deadlines  set  forth  in  MACT 
standards  and  for  submittal  of  title  V 
applications,  EPA  believes  it  is 
reasonable  to  read  section  112(1)  to 
allow  for  approval  of  programs  to  limit 
potential  to  emit  prior  to  issuance  of  a 
rule  specifically  addressing  this  issue. 

EPA  proposes  approval  of  Mojave 
Desert’s  synthetic  minor  program 
pursuant  to  section  112(1)  because  the 
program  meets  all  of  the  approval 
criteria  specified  in  the  June  28, 1989 
Federal  Register  notice  and  in  section 
112(1)(5)  of  the  Act.  Please  refer  to  the 
Technical  Support  Document  for  a 
complete  discussion  of  how  the  Jime  28, 
1989  criteria  are  met  by  the  Mojave 
Desert.  Regarding  the  statutory  criteria 
of  section  112(1)(5)  referred  to  above,  the 
EPA  believes  Mojave  Desert’s  synthetic 
minor  program  contains  adequate 
authority  to  assure  compliance  with 
section  112  requirements  since  the  third 
criterion  of  the  June  28, 1989  notice  is 
met:  the  program  does  not  provide  for 
waiving  any  section  112  requirement. 
Somces  would  still  be  required  to  meet 
section  112  requirements  applicable  to 
non-major  sources.  Furthermore,  EPA 
believes  that  Mojave  Desert’s  synthetic 
minor  program  provides  for  an 
expeditious  schedule  for  assuring 
compliance  because  it  allows  a  source  to 
establish  a  voluntary  limit  on  potential 
to  emit  and  avoid  being  subject  to  a 
federal  Clean  Air  Act  requirement 
applicable  on  a  particular  date.  Nothing 
in  Mojave  Desert’s  program  would  allow 
a  source  to  avoid  or  delay  compliance 
with  a  federal  requirement  if  it  fails  to 
obtain  the  appropriate  federally 
enforceable  limit  by  the  relevant 
deadline.  Finally,  Mojave  Desert’s 
synthetic  minor  program  is  consistent 
with  the  objectives  of  the  section  112 
program  because  its  purpose  is  to  enable 


sources  to  obtain  federally  enforceable 
limits  on  potential  to  emit  to  avoid 
major  source  classification  under 
section  112.  The  EPA  believes  this 
purpose  is  consistent  with  the  overall 
intent  of  section  112,  which  is  to 
decrease  the  amount  of  HAP  being 
emitted;  by  committing  to  stay  below  a 
certain  emission  level  for  HAP,  a  source 
with  a  synthetic  minor  permit  is 
achieving  this  goal. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  interim 
approval.  Copies  of  Mojave  Desert’s 
submittal  and  other  information  relied 
upon  for  the  proposed  interim  approval 
are  contained  in  a  docket  maintained  at 
the  EPA  Regional  Office.  The  docket  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  interim  approval.  The 
princmal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process,  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  August  2, 
1995, 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA’s  actions  under  sections  502, 
110,  and  112  of  the  Act  do  not  create 
any  new  requirements,  but  simply 
address  operating  permit  programs 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70.  Because  this  action  does 
not  impose  any  new  requirements,  it 
does  not  have  a.  significant  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 


informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  approval  action  promulgated 
today  does  not  include  a  federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
proposed  federal  action  approves  pre¬ 
existing  requirements  under  state  or 
local  law,  and  imposes  no  new  federal 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 

Ozone,  Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compounds. 

40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection.  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  reqmrements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  23, 1995. 

David  P.  Howekamp, 

Acting  Regional  Administrator. 

[FR  Doc.  95-16276  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  (mO-SO-P 


40  CFR  Part  70 

[KS-001;  AD-FRL-«252-2] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program;  State  of 
Kansas,  and  Delegation  of  1120) 
Authority 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  full  approval. 

SUMMARY:  The  EPA  proposes  full 
approval  of  the  Operating  Permits 
Program  submitted  by  the  state  of 
Kansas,  for  the  purpose  of  complying 
with  Federal  requirements  for  states 
which  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources.  This  notice 
explains  EPA’s  rationale  for  the 
proposed  action,  and  identifies  several 
revisions  to  the  program  which  must  be 
made  before  EPA  can  take  final  action 
to  approve  it. 
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DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  2, 1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Wayne  A.  Kaiser  at  the 
address  below.  Copies  of  the  Kansas 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  rule  are  available  for 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  Vn,  Air 
Branch,  726  Minnesota  Avenue,  Kansas 
City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

Introduction 

As  required  imder  Title  V  of  the  Clean 
Air  Act  (the  Act”)  as  amended  (1990), 
E^’A  has  promulgated  rules  which 
define  the  minimiun  elements  of  an 
approvable  state  operating  permits 
program,  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  state  operating 
permits  programs  (see  57  FR  32250  (July 
21, 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  states  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA’s  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  ^A  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993,  date,  or  by 
the  end  of  an  interim  period,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  Submission  by  State 
Authority 

1.  Support  Materials 

The  Governor  of  Kansas  submitted  an 
administratively  and  technically 
complete  Title  V  Operating  permit 
program  on  December  12, 1994.  EPA 
deemed  the  program  submittal  complete 
in  a  letter  to  the  governor  on  January  26, 
1995.  Comments  noting  deficiencies  in 


the  Kansas  program  were  sent  to  the 
state  in  a  letter  dated  February  22, 1995. 
The  state  responded  in  letters  dated 
April  7  emd  April  17, 1995. 

The  program  submittal  includes  a 
legal  opinion  from  the  Attorney  General 
of  Kansas  stating  that  the  laws  of  the 
state  provide  adequate  legal  authority  to 
carry  out  all  aspects  of  the  program,  and 
a  description  of  how  the  state  intends  to 
implement  the  program.  The  submittal 
additionally  contains  evidence  of  proper 
adoption  of  the  program  regulations, 
permit  application  forms,  a  data 
management  system,  and  a  permit  fee 
demonstration. 

2.  Program  Description 

The  Governor’s  letter  states  that  the 
entire  geography  of  Kansas  will  be 
covered  by  this  program  and  that  the 
state  will  not  administer  the  program  oq 
any  Indian  lands.  EPA  will  administer 
the  Title  V  program  on  Indian  lands  in 
Kansas.  The  letter  also  states  that  the 
Kansas  Department  of  Health  arid 
Environment  (KDHE)  will  be  the  official 
permitting  authority  responsible  for 
implementation  of  the  progreun.  Finally, 
the  letter  requests  approval  and 
delegation  of  authority  to  implement 
section  112(1)  of  the  Act. 

In  addition  to  the  state’s  class  I  Title 
V  permit  rules,  the  state  is  establishing 
a  State  Implementation  Plan  (SIP)  bas^ 
permit  system  for  creating  Federally 
enforceable  limitations,  called  The  class 
II  permit.  This  permit  mechanism  will 
allow  sources  to  avoid  having  to  obtain 
a  part  70  operating  permit.  Finally,  the 
state  is  requiring  all  air  emission 
sources  not  qualifying  for  a  class  I  or 
class  II  permit  to  obtain  a  class  III 
permit. 

The  state  has  been  collecting  emission 
fees  for  two  years,  which  have  been 
used  for  “ramp-up”  activities,  including 
the  hiring  of  additional  staff  and 
funding  of  a  Small  Business  Assistance 
Program.  The  state  provided  a  resource 
demonstration,  discussed  later,  to  justify 
deviating  from  the  presiunptive 
minimum  of  $25  per  ton.  Consumer 
Price  Index  (CPI)  adjusted.  The  state  is 
also  authorized  to  collect  fees  for  non- 
Title  V  program  activities. 

3.  Regulations  and  Program 
Implementation 

Except  as  noted  below,  the  state 
submittal,  including  the  core  operating 
permit  regulations  (Kansas 
Administrative  Regulations  (K.A.R.)  28- 
19-500  through  518),  meets  the 
requirements  of  40  CFR  70.2  and  70.3 
with  respect  to  applicability;  40  CFR 
70.4,  70.5,  and  70.6  with  respect  to 
permit  content  including  operational 
flexibility:  40  CFR  70.5  with  respect  to 


complete  application  forms  and  criteria 
which  define  insignificant  activities;  40 
CFR  70.7  with  respect  to  public 
participation  and  minor  permit 
modifications;  and  40  CI^  70.11  with 
respect  to  requirements  for  enforcement 
authority. 

Areas  in  which  the  Kansas  program  is 
deficient  and  corrective  action  is 
required  prior  to  full  approval  are 
discussed  below.  Although  failure  to 
correct  the  program  would  require  EPA 
to  disapprove  it,  Kansas  has  indicated 
that  it  can  make  the  required  changes 
and  submit  them  to  EPA.  Readers  may 
refer  to  the  Technical  Support 
Document  (TSD)  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
each  comment  and  the  corrective 
actions  required  of  the  state. 

a.  Rule  revisions.  K.A.R.  28-19-7, 
General  provisions;  definitions.  The 
state  definition  of  applicable 
requirement  as  presently  written 
requires  that  an  SIP  or  Federal 
Implementation  Plan  requirement  must 
be  part  of  the  Kansas  air  quality 
regulations.  The  state  has  SIP 
requirements,  such  as  source-specific 
permits,  and  local  agency  air 
regulations,  which  are  applicable 
requirements  but  are  not  in  the  Kansas 
air  quality  regulations.  The  state  has 
committed  to  revise  K.A.R.  28-19- 
7(e)(1)  to  remove  this  restriction. 

Secondly,  the  applicable  requirement 
definition  does  not  include  construction 
permits  issued  pursuant  to  rules  K.A.R. 
28-19-300,  and  its  predecessor,  K.A.R. 
28-19-14.  The  state  has  committed  to 
add  a  paragraph  (e)(2)(D)  to  the 
definition  of  applicable  requirement  to 
correct  this  omission.  These  revisions 
are  necessary  to  meet  EPA’s  definition 
of  applicable  requirement  in  70.2. 

K.A.R.  28-19-511.  Class  I  operating 
permits;  application  contents.  Paragraph 
(b)  details  information  which  must  be 
included  in  a  permit  application.  This 
paragraph  must  be  revised  in  three 
areas.  First,  511(b)(3)  must  be  revised  to 
clarify  that  fugitive  emissions  of 
regulated  pollutants  must  be  included 
in  the  permit  application.  Second, 
511(b)(3)(A)  must  be  revised  to  clarify 
that  the  state  maintains  a  list  of 
insignificant  activities  which  does  not 
need  to  be  included  on  the  application 
form.  The  state  has  decided  to  remove 
this  list  from  the  application  forms  but 
maintain  it  separately.  The  state  must 
also  submit  its  list  of  insignificant 
activities  to  EPA  for  approval.  And 
third,  511(b)(16)  must  be  revised  to 
clarify  that  compliance  plans  apply  to 
all  sources.  As  written,  the  rule  could  be 
read  to  apply  only  to  acid  rain  sources. 
These  revisions  are  necessary  to  meet 
the  requirements  for  applications  for 
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Title  V  permits  in  70.3(d),  70.5(c), 
70.5(c)(2),  and  70.4(c)(8). 

K.A.R.  28-19-512.  Class  I  operating 
permits;  permit  content.  Rule  512(a)(7) 
requires  that  “where  a  permit  contains 
an  emission  limitation  which  is  an 
ahemative  to  an  emission  limitations 
contained  in”  the  SIP,  the  alternative 
meet  certain  requirements.  Unlike 
70.6(a)(l)(iii),  this  provision  is  not 
qualified  by  the  statement  that  the  SIP 
must  expressly  allow  for  alternative 
limits.  The  state  has  committed  to  revise 
its  rule  to  meet  this  requirement.  Rule 
512(a)(18),  pertaining  to  the  terms  and 
conditions  for  trading  of  emissions,  does 
not  require  the  source  to  provide  the 
state  and  EPA  with  a  seven-day  notice 
as  required  by  70.4(h)(12)(iii).  The  state 
has  committ^  to  revise  its  rule  to  meet 
-this  requirement. 

K.A.R.  28-19-518.  Class  I  operating 
permits;  complete  applications.  Rule 
518(a)  does  not  contain  a  requirement, 
consistent  with  70.7(b)(1),  that  an 
application  be  both  “timely”  filed  and 
complete.  The  state  has  committed  to 
revise  this  rule  to  include  the  “timely” 
component.  Secondly,  rule  518(b), 
pertaining  to  the  determination  of  a 
complete  application,  dues  not  specify 
what  must  ,be  included  in  a  permit 
application  in  order  to  be  deemed 
complete.  The  state  has  committed  to 
add  a  statement  to  the  effect  that  a 
complete  application  is  one  which 
substantially  complies  with  the 
requirements  of  K.A.R.  28-19-511, 

Class  I  operating  permits;  application 
contents. 

3.  Other  issues 

K.A.R.  28-19-510.  Class  I  operating 
permits;  application  timetable.  This  rule 
requires  a  complete  and  timely 
application  to  be  submitted  not  later 
than  the  date  specified  by  the  KDHE,  as 
published  in  the  Kansas  Register,  on 
which  the  source  becomes  subject  to  the 
permitting  program,  and  for  sources 
operational  at  the  time  of  the  effective 
date  of  the  opdl-ating  permit  program,  no 
later  than  the  date  specified  by  Ae 
KDHE  as  published  in  the  Kansas 
Register. 

As  a  practical  matter,  Kansas  will  be 
notified  by  EPA  as  soon  as  the 
anticipated  date  of  publication  of 
program  approval  in  the  Federal 
Register  b^omes  known.  Kansas  has 
committed  to  publishing  its  application 
schedule  in  the  Kansas  Register  within 
the  30-day  period  preceding  the 
effective  date  of  the  program.  Thus,  the 
state  will  have  the  full  year  in  which  to 
receive  applications.  Kwsas  has 
provided  a  sample  Kansas  Register 
notice  which  contains  the  draft 
application  schedule.  Kansas  plans  to 


request  applications  in  a  staggered, 
three-tiei^,  SIC  code-based  approach, 
which  ensures  that  all  applications  are 
received  within  one  year  of  program 
-approval  piusuant  to  70.5(a).  EPA 
conciu^  with  this  approach. 

K.A.R.  28-19-513.  Class  I  operating 
permits;  permit  amendment, 
modification,  or  reopening  and  changes 
not  requiring  a  permit  action. 

70.7(d)(l)(v)  states  that  part  70  permit 
revisions  which  incorporate  the 
provisions  of  preconstruction  permit^ 
may  be  accomplished  through  the 
administrative  amendment  process,  but 
only  if  the  preconstruction  permit  is 
issued  under  an  EPA-approved  program 
covering  the  relevant  procedural 
requirements  substantially  similar  to 
those  in  part  70.  K.A.R.  28-19- 
513(a)(1)(E)  includes  a  similar 
provision.  However,  the  Kansas 
preconstruction  program  does  not 
contain  procedures  substantially  similar 
to  the  relevant  part  70  procedures  and 
has  not  been  approved  by  EPA.  The 
Kansas  Attorney  General,  in  his  April  7, 
1995,  supplemental  opinion,  has  stated 
that  Ae  K.A.R.  513(a)(1)(E)  provision 
cannot  be  used  to  administratively 
amend  permits,  until  EPA  approves 
revisions  to  the  Kansas  New  Source 
Review  program  incorporating  the 
relevant  part  70  procedural 
requirements.  Therefore,  EPA  believes 
this  provision  is  approvable. 
Inmlementation  Agreement  (I. A.) 

The  state  has  elected  to  include  in  an 
I.A.,  rather  than  regulation,  time  lines 
for  state  action  on  a  number  of 
provisions  relating  to  permit  processing. 
EPA  believes  that  since  most  of  the 
deadlines  to  be  established  in  the  I.A. 
are  for  the  benefit  of  EPA,  the  deadlines 
may  be  in  the  I.A.  rather  than  the 
regulation. 

The  state  has  committed  to  a  schedule 
for  adopting  and  submitting  the 
required  rule  revisions,  for  submitting 
its  insignificant  activities  list  to  EPA  for 
approval,  and  has  committed  to 
finalizing  an  I.A.  with  EPA  which 
contains  certain  commitments  and 
information  which  EPA  considers 
necessary  for  approval.  If  the  state 
revises  the  submission  to  correct  the 
deficiencies  as  described  in  this  notice 
and  no  other  program  deficiencies  are 
identified  during  the  comment  period 
which  preclude  full  approval,  ^A’s 
final  action  will  be  one  of  full  approval. 
Otherwise,  EPA  will  confer  disapproval. 

4.  Fee  Demonstration 

The  state  provided  a  detailed  fee 
demonstration  because  the  emissions 
fee,  $20  per  ton,  is  below  the 
presumptive  minimum  of  $25  plus  CPI. 
The  KDHE  provided  a  list  of  soiurces 


and  the  estimated  actual  and  potential 
emissions  from  each  source  with  a 
projected  total  revenue.  This  estimate 
adequately  covers  the  program’s 
anticipated  operating  costs  if  the  $20  fee 
is  maintained.  If  this  fee  is  reduced,  an 
additional  demonstration  will  be 
required.  A  four-year  estimate  of 
resources  and  costs  was  also  submitted. 
The  state  has  provided  for  separate  cost 
accounting  procedures  to  ensure  that 
fees  collected  are  used  solely  for  the 
part  70  program.  The  state  commits  to 
conducting  periodic  auditing  reports 
euid  providing  copies  to  EPA. 

5.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  commitments  for 
section.  112  implementation.  Kansas  has 
demonstrated  in  its  program  submittal 
adequate  legal  authority  to  implement 
and  enforce  all  section  112  requirements 
through  the  Title  V  permit. 

This  legal  authority  is  contained  in 
Kansas’  enabling  legislation  and  in 
regulatory  provisions  defining 
“applicable  requirements,”  and  states 
that  the  permit  must  incorporate  all 
applicable  requirements.  ^A  has 
determined  that  this  legal  authority  is 
sufficient  to  allow  Kansas  to  issue 
permits  that  ensure  compliance  with  all 
section  112  requirements.  EPA  is 
interpreting  the  above  legal  authority  to 
mean  that  Kansas  is  able  to  carry  out  all 
section  112  activities.  For  further 
rationale  on  this  interpretation,  please 
refer  to  the  TSD  accompanying  this 
rulemaking  and  the  April  13, 1993, 
guidance  memorandum  titled  “Title  V 
Program  Approval  Criteria  for  Section 
112  Activities,”  signed  by  John  Seitz. 

b.  Section  112  (g)—Case-by-Case 
Maximum  Achievable  Control 
Technology  (MACT)  For  Modified/ 
Constructed  and  Reconstructed  Major 
Toxic  Sources.  The  EPA  issued  an 
interpretive  notice  on  February  14, 1995 
(60  FR  8333),  which  outlines  EPA’s 
revised  interpretation  of  112(g) 
applicability.  The  notice  postpones  the 
effective  date  of  112(g)  until  after  EPA 
has  promulgated  a  rule  addressing  that 
provision.  The  notice  sets  forth  in  detail 
the  rationale  for  the  revised 
interpretation. 

The  section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  Kansas 
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must  have  a  Federally  enforceable 
mechanism  for  implementing  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  Federal  regulations. 

The  EPA  is  aware  that  Kansas  lacks  a 
program  designed  specifically  to 
implement  section  112(g).  However, 
Kansas  does  have  a  program  for  review 
of  new  and  modified  hazardous  air 
pollutant  sources  that  can  serve  as  an 
adequate  implementation  vehicle  diiring 
the  transition  period,  because  it  would 
allow  Kansas  to  select  control  measures 
that  would  meet  MACT,  as  defined  in 
section  112,  and  incorporate  these 
measures  into  a  Federally  enforceable 
preconstruction  permit. 

EPA  is  approving  Kansas’ 
preconstruction  permitting  program 
imder  the  authority  of  Title  V  and  part 
70,  solely  for  the  purpose  of 
implementing  section  112(g)  to  the 
extent  necessary  during  the  transition 
period  between  112(g)  promulgation 
and  adoption  of  a  state  rule 
implementing  EPA’s  section  112(g) 
regulations.  Although  section  112(1) 
generally  provides  authority  for 
approval  of  state  air  programs  to 
implement  section  112(g),  Title  V  and 
section  112(g)  provide  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  Title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act  (e.g.,  section 
110).  This  approval  will  be  without 
effect  if  EPA  decides  in  the  final  section 
112(g)  rule  that  sources  are  not  subject 
to  the  requirements  of  the  rule  until 
state  regulations  are  adopted.  The 
duration  of  this  approval  is  limited  to  18 
months  following  promulgation  by  EPA 
of  the  112(g)  rule  to  provide  adequate 
time  for  the  state  to  adopt  regulations 
consistent  with  the  Federal 
requirements. 

c.  Section  1 12(1) — State  Air  Toxics 
Programs.  Requirements  for  approval, 
specified  in  40  CFR  70.4(b),  encompass 
section  112(1)(5)  approval  requirements 
for  delegaticm  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  soiut:es.  Section  112(1)(5) 
requires  that  the  state’s  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  imder  part  70.  Kansas  has 
demonstrated  that  it  meets  these 
requirements.  Therefore,  the  EPA  is 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  6.3.91  to 
Kansas  for  its  program  mechanism  for 
receiving  delegation  of  all  existing  and 


future  section  112(d)  standards  for  both 
part  70  and  non-part  70  sources,  and 
section  112  infrastructure  programs,  that 
are  unchanged  from  Federal  rules  as 
promulgated.  Kansas  has  informed  EPA 
that  it  intends  to  accept  delegation  of 
section  112  standards  through  adoption 
by  reference.  In  addition,  EPA  is  also 
proposing  delegation  of  all  existing 
standards  and  programs  under  40  CFR 
Parts  61  and  63  for  part  70  and  non-part 
70  sources. 

Kansas  also  requested  that  the 
program  approval  under  112(1)  include 
its  pre-1990  amendments’  National 
Emission  Standard  for  Hazardous  Air 
Pollutants’  program,  and  approval  of  its 
program  to  regulate  asbestos.  Part  61, 
subpart  M.  Our  proposed  approval 
covers  the  entire  Kwsas  program  imder 
112(1). 

d.  Title  W/Acid  Bain.  The  legal 
requirements  for  approval  under  the 
Title  V  operating  permits  program  for  a 
Title  IV  program  were  cited  in  EPA 
guidance  distributed  on  May  21, 1993, 
titled  “Title  V-Title  IV  Interface 
Guidance  for  States.’’  Kansas  has  met 
the  criteria  of  this  guidance  and  has 
adopted  by  reference  acid  rain  rules  at 
40  CFR  part  72. 

B.  Proposed  Actions 

1.  Full  Approval 

EPA  is  proposing  to  grant  full 
approval  contingent  upon:  first,  the  state 
adopting  and  submitting  the  revisions 
to:  (1)  K.A.R.  28-19-7,  General 
Provisions;  definitions,  (2)  K.A.R.  28- 
19-511,  Class  I  operating  permits; 
applications  contents,  (3)  K.A.R.  28-19- 
512,  Class  I  operating  permits;  permit 
content,  (4)  K.A.R.  28-19-518,  Class  I 
operating  permits,  complete 
applications;  second,  the  state 
submitting  its  insignificant  activities  list 
to  EPA  for  approval;  and  third, 
finaUzation  of  an  I.A.  with  EPA. 

2.  Program  for  Straight  Delegation  of 
Section  112  Standards 

As  discussed  above,  EPA  is  proposing 
to  grant  approval  under  section  112(1)(5) 
and  40  C^  63.91  to  Kansas  for  its 
program  mechanism  for  receiving 
delegation  of  all  existing  and  future 
section  112(d)  standards  for  both  part  70 
and  non-part  70  sources,  and 
infrastructure  programs  under  section 
112  that  are  unchanged  from  Federal 
rules  as  promulgated.  In  addition,  EPA 
proposes  to  delegate  existing  standards 
under  40  CFR  Parts  61  and  63  for  both 
part  70  and  non-part  70  sources. 


III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copies 
of  the  state’s  submittal  and  other 
information  relied  upon  for  the 
proposed  approval  are  contained  in  a 
docket  maintained  at  the  EPA  Regional 
Office.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

1.  To  allow  interested  parties  a  means 
to  identify  and  locate  documents  for 
participating  in  the  rulemaking  process, 
and 

2.  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  August  2, 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA’s  actions  imder  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act’’), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  state, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
operating  permit  program  the  state  and 
any  affected  local  or  tribal  governments 
have  elected  to  adopt  the  program 
provided  for  under  Title  V  of  the  Cleen 
Air  Act.  These  rules  may  bind  state, 
local,  and  tribal  governments  to  perform 
certain  actions  and  also  require  ffie 
private  sector  to  perform  certain  duties. 
To  the  extent  that  the  rules  being 
proposed  for  approval  by  this  action 
will  impose  new  requirements,  sources 
are  already  subject  to  these  regulations 
under  state  law.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  firom  this  action.  EPA  has  also 
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determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  state,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401— 7671q. 

Dated:  June  22, 1995. 

Dennis  Grams, 

Regional  Administrator. 

(FR  Doc.  95-16277  Filed  &-30-95;  8:45  am] 
BILLING  CODE  «560-«0-f> 

DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  206  and  207 

Defense  Federal  Acquisition 
Regulation  Supplement;  Class 
Justifications  and  Approvals 

AGENCY:  Elepartment  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  provide 
guidance  regarding  the  use  of  class 
justifications  and  approvals  for  other 
than  full  and  open  competition. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
September  1, 1995,  to  be  considered  in 
the  formulation  of  the  final  rule. 
ADDRESSES:  Intersted  parties  should 
submit  written  comments  to;  Defense 
Acquisition  Regulations  Coimcil,  Attn; 
Mr.  R.G.  Layser,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  95-D009  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.G.  Layser,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION; 

A.  Background 

This  proposed  rule  inmlements  a  ' 
recommendation  of  the  Department  of 
Defense  Procurement  Process  Reform 
Process  Action  Team. 

Subsection  6.303-1  of  the  Federal 
Acquisition  Regulation  permits 
execution  of  justifications  and  approvals 
for  other  than  full  and  open  competition 
on  an  individual  or  class  basis.  This 


proposed  rule  expands  DoD  guidance  on 
class  justifications  and  approvals  to 
state  class  justifications  may  provide  for 
award  of  multiple  contracts  extending 
across  more  than  one  program  phase. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  use  of  class  justifications 
and  approvals  is  already  permitted  by 
the  Federal  Acquisition  Regulation.  This 
rule  merely  expands  DFARS  guidance  to 
address  the  use  of  class  justifications 
and  approvals  for  multiple  contracts 
extending  across  more  than  one  program 
phase.  An  Initial  Regulatory  Flexibility 
Analysis  has  therefore  not  been 
performed.  Comments  are  invited  fi'om 
small  businesses  and  other  interested 
parties.  Comments  fi’om  small  entities 
concerning  the  affected  DFARS  subparts 
will  also  he  considered  in  accordance 
with  Section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DFARS  Case  95-D009  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  any  new  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501,  et seq. 

List  of  Subjects  in  48  CFR  206  and  207 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  206  and  207 
are  proposed  to  be  amended  as  follows; 

1.  The  authority  citation  for  48  CFR 
Parts  206  and  207  is  revised  to  read  as 
follows; 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  206— COMPETITION 
REQUIREMENTS 

2.  Section  206.303-1  is  amended  by 
adding  paragraph  (c)  to  read  as  follows; 

206.303-1  Requirements. 
***** 

(c)  When  conditions  warrant,  a  class 
justification  may  provide  for  award  of 
multiple  contracts  extending  across 
more  than  one  program  phase. 

PART  207— ACQUISITION  PLANNING 

3.  Section  207.102  is  added  to  read  as 
follows; 


207.102  Policy. 

When  a  class  justification  for  other 
than  full  and  open  competition  has  been 
approved,  planning  for  competition 
shall  be  accomplished  consistent  with 
the  terms  of  that  approval. 

(FR  Doc.  95-16161  Filed  6-30-95;  8:45  am) 
BILUNQ  CODE  5000-04-M 


48  CFR  Part  225 

Defense  Federal  Acquisition 
Regulation  Supplement;  Tank  and 
Automotive  Forging  Items 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Prociuement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  add  an 
exception  to  the  foreign  source 
restrictions  on  the  acquisition  of 
forgings. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
September  1, 1995  to  be  considered  in 
the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 

3062  Defense  Pentagon,  Washington  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D003 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

DFARS  Subpart  225.71  contains 
foreign  product  restrictions  which  are 
based  on  policies  designed  to  protect 
the  defense  industrial  base.  DFARS 
225.7102  requires  that  certain  categories 
of  tank  and  automotive  forging  items  be 
acquired  fiom  domestic  sources  to  the 
maximum  extent  practicable.  The  policy 
in  DFARS  225.7102  does  not  apply  to 
acquisitions  of  forgings  used  for 
commercial  vehicles  or  noncombat 
support  military  vehicles. 

This  proposed  rule  excludes  forgings 
purchased  as  tank  and  automotive  spare 
parts  fiom  the  foreign  source  restrictions 
of  DFARS  225.7102,  except  when  it  is 
known  that  the  parts  are  for  use  in  tanks 
only.  This  exclusion  is  needed  to 
eliminate  the  potentially  significant 
administrative  burden  of  screening  tank 
and  automotive  forging  items  purchased 
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as  spare  parts  to  determine  which  parts 
are  to  be  used  in  tanks  and  are, 
therefore,  subject  to  the  foreign  soim:e 
restrictions. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  retains  the  policy  of 
acquiring  tank  and  automotive  forging 
items  fiom  domestic  sources  to  the 
maximum  extent  practicable.  The  new 
exception  only  applies  to  forging  items 
purchased  as  tank  and  automotive  spare 
parts,  when  the  end  use  of  the  spare 
parts  is  unknown.  An  Initial  Regulatoi^ 
Flexibility  Analysis  has  therefore  not 
been  performed.  Comments  are  invited 
from  small  businesses  anrkother 
interested  parties.  Comments  from  smdl 
entities  conceming-the  affected  DFARS 
subpart  will  be  also  considered  in 
acccH'dance  with  Section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  95^ 
D003  in  correspondence. 

C  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does> 
no  apply  because  this  proposed  rule 
does  not  impese-any  new  information 
collection  requirements  which  requhee 
the  a{q)roval  of  OMB  under  44  U.S.C 
3501,  etseq: 

List  of  Subjects  in  48  CFRPait  225^ 

Government  procurement. 

Michale  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48’  CFR  Part  225  is 
proposed  to  be  amended  as  fellawK 

1.  The  authority  citation  for  48  CFR 
Part  225  is  revised  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  22S.-FOREIGti  ACQUISITION 

2.  Section  225.7102  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


225.7102  Policy. 

DoD  requirements  for  the  following, 
including  acquisitions  for  items 
containing  the  following,  shall  be 
acquired  ^m  domestic  sources  (as 
described  in  the  clause  at  252.225-7025) 
to  the  maximum  extent  practicable — 
***** 

3.  Section  225.7103  is  amended  by 
revising  paragraph  (e)(1):  redesignating 
paragraph  (e)(2)  as  (eK3);  and  adding 
paragraph  (e)(2)  to  read  as  follows: 

225.7103  Exceptions. 

*  *  *  *  * 

(e)  *  *  * 

(1)  Used  for  commercial  vehicles  or 
noncombat  support  military  vehicles; 

(2)  Purchased  as  tank  and  automotive 

spare  parts  (except  when  it  is  known  the 
spare  parts  are  foruse  m  tanks  only);  or 
*•  *  **^  *  * 

(FRDoe.  95-16160  Filed  6-30-95;  8:45  am) 
BlUINQ  COOE  S00(MM-M. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  225- 

[FRA  Docket  No.  RAR-4,  Notice  N0.IIJ 
RIN  2130-AAS8 

RaiRroad  Accident  Reporting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 

ACTION:  Piatice  of  decision  to  issue  a 
supplemental  notice  of  proposed  . 
rulemaking. 

SUMMARY:  In  accordance  with  a  notice 
published  on  December  27, 1994  (59  FR 
66501),  FRA  held  a  pnbHc  regulatory 
conference  on  Janumy  30-Febniwy  2, 
1995.  in  Washington,  DC  to  further 
discuss  issues  related' to  its  notice  of 
proposed  rulemaking  (NPRM)  on 
railroad  accident  reporting  (59  FR 
42880).  Based  on  the  alternative 
positions  advanced  at  the  conference, 
participants  requested  that  FRA  issue  a 
second  or  supplemental  NPRM  to 
address  those  alternatives.  Following 


the  public  regulatory  conference,  FRA 
published  a  notice  on  February  16, 1995 
(60  FR  9001)  that  confirmed  the  March 
10, 1995  deadline  for  comments.  This 
notice  also  postponed  FRA’s  decision 
whether  or  not  to  issue  a  supplemental 
NPRM  vuitil  all  comments  were  received 
and  reviewed  by  FRA. 

Subsequent  revidw  of  the  comments 
received  by  FRA  revealed  that  a  nvunber 
of  issues  require  further  consideration 
before  they  can  be  properly  resolved. 
FRA  therefore  believes  that  a 
supplemental  NPRM  would  be 
warranted  for  the  accident  reporting 
rulemaking.  The  supplemental  NPRM 
will  address  revised  documentation 
requirements  for  the  proposed  Internal 
Control  Plan;  calculation  of  damage 
costs  for  rail  equipment  accidents  and 
incidents  for  the  determination  of 
whether  the  threshold  is  met  for.FRA 
reporting  purposes;  and  the  proposed 
d^nition  for  the  classifieation  “worker 
on.  duty”  as  it  pertains  to  “contractors^’ 
and  “volunteers”  perfonming  safety- 
sensitive  functions.  FRA  is  also 
considering  whether  or  not:a 
meaningful  or  useful  performance 
standard  can  be  devised.  If  so,  FRA  will 
propose  it  in  the  supplemental  NPRM. 

In  order  to  give  interested  parties  the 
opportunity  to  comment,  FRA 
anticipates  that  an  informal  public 
regulatory  conference  would  be  held  hi 
Washington,  DC  after  issuance  of  the 
supplemental  NPRM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marina  C.  Appleton,- Trial  Attorney, 
Office  of  ChiefGounsel,  FRA.  400 
Seventh  Sheet  SWrWashingtfm,  DC 
20590  (telephone  202-366-0628);  or 
R(foert  Fmkelstein,  Chief.  Systems- 
Support  Division,.Office  of  Safety 
Analysis.  Office  of  Safety.  FRA,  400 
SevMitk'Sbre^  SW,  Washington,  DC 
20590  (telephone  202-366-2760).^ 

Issued  in  Washington.  DC,  on  fune  27, 
1995. 

Jolene  M.  MoKtoris» 

EederalJtailroad  Administrator. 

(FR  Ddc.  95-16244  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  4910-06-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appliC6d}le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arKi 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Child  and  Adult  Care  Food  Program; 
National  Average  Payment  Rates,  Day 
Care  Home  Food  Service  Payment 
Rates  and  Administrative 
Reimbursement  Rates  for  Sponsors  of 
Day  Care  Homes  for  the  Period  July  1 , 
1995-dune  30, 1996 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  adjustments  to  the  national 
average  payment  rates  for  meals  served 
in  child  care,  outside-school-hours  care 
and  adult  day  care  centers,  the  food 
service  payment  rates  for  meals  served 
in  day  care  homes,  and  the 
administrative  reimbursement  rates  for 
sponsors  of  day  care  homes  to  reflect 
changes  in  the  Consumer  Price  Index. 
Further  adjustments  are  made  to  these 
rates  to  reflect  the  higher  costs  of 
providing  meals  in  the  States  of  Alaska 
6md  Hawaii.  The  adjustments  contained 
in  this  notice  are  required  by  the 
statutes  and  regulations  governing  the 
Child  and  Adult  Care  Food  Program 
(CACFP). 

EFFECTIVE  DATE:  July  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Eadie,  Branch  Chief,  Policy 
and  Program  Development  Branch, 

Child  Nutrition  Division,  Food  and 
Consumer  Service,  USDA,  Alexandria, 
Virginia  22302,  (703)  305-2620. 
SUPPLEMENTARY  INFORMATION:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.558  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  (See  7  CFR 
Part  3015,  Subpart  V,  and  final  rule 
related  notice  published  at  48  FR  29114, 
Jime  24, 1983.) 


This  notice  imposes  no  new  reporting  I 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3587). 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  This  notice  has 
been  determined  to  be  exempt  under 
Executive  Order  12866. 

Definitions 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations  governing  the  CACFP  (7 
CFR  Part  226). 

Background 

Pursuant  to  Sections  4, 11  and  17  of 
the  National  School  Lunch  Act  (NSLA) 
(42  U.S.C.  1753, 1759a  and  1766), 

Section  4  of  the  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1773)  and  Sections 
226.4,  226.12  and  226.13  of  the 
regulations  governing  the  CACFP  (7  CFR 
Part  226),  notice  is  hereby  given  of  the 
new  payment  rates  for  participating 
institutions.  These  rates  shall  be  in 
effect  during  the  period  July  1, 1995- 
June  30, 1996. 

As  provided  for  rmder  ffie  NSLA  and 
the  Child  Nutrition  Act  of  1966,  all  rates 
in  the  CACFP  must  be  prescribed 
annually  on  July  1  to  reflect  changes  in 
the  Consumer  Price  Index  for  the  most 
recent  12-month  period.  In  accordance 
with  this  mandate,  the  Department  last 
published  the  adjusted  national  average 
payment  rates  for  centers,  the  food 
service  payment  rates  for  day  care 
homes  and  the  administrative 
reimbursement  rates  for  sponsors  of  day 
c£u«  homes  on  July  6, 1994  at  59  FR 
34590  (for  the  period  July  1, 1994-J\me 
30, 1995).  The  payment  rates  for  the 
period  July  1, 1995-Jime  30, 1996  are: 

All  States  Except  Alaska  and 
Hawaii 


Meals  Served  in  CENTERS — Per  Meal  Rates 
in  Dollars  or  Fractions  thereof: 


All  States  Except  Alaska  and 
'  Hawaii — Continued 

Supplements: 

Paid  .  .0450 

Free .  .4925 

Reduced .  .2475 


Meals  Served  in  DAY  CARE  HOMES— Per 
Meal  Rates  in  Dollars  or  Fractions  thereof: 


Breakfasts  . 

.8450 

Lunches  and  Suppers . 

1.5375 

Supplements  . 

.4575 

ADMINISTRATIVE  REIMBURSEMENT 
Rates  for  Sponsoring  Organizations  of  Day 
Care  Homes — Per  Home/Per  Month  Rates 
In  Dollars: 


Initial  50  day  care  homes  .  71 

Next  150  day  care  homes  ....  54 

Next  800  day  care  homes  ....  42 

Additional  day  care  homes  ...  37 


''These  rates  do  not  Include  the  value  of 
commodities  (or  cash-in-lieu  of  commodities) 
which  institutions  receive  as  additional  assist¬ 
ance  for  each  iunch  or  supper  served  to  par¬ 
ticipants  under  the  program.  Notices  anruxinc- 
ing  the  value  of  comrnodities  and  cash-in-lieu 
of  comrTKxfities  are  published  separately  in  the 
Federal  Register. 

Pxirsuant  to  Section  12(f)  of  the  NSLA 
(42  U.S.C.  1760(f)),  the  Department 
adjusts  the  payment  rates  for 
participating  institutions  in  the  States  of 
Alaska  and  Hawaii.  The  new  payment 
rates  for  Alaska  are  as  follows:  ALASKA 

Alaska 


Aiaska — Meais  Served  in  CENTERS — Per 
Meal  Rates  in  Dollars  or  Fractions  thereof: 


Breakfasts: 

Paid . 

.28 

Free . 

1.5775 

Reduced  . 

1.2775 

Lunches  and  Suppers: ' 

Paid . 

.28 

Free . 

2.91 

Reduced  . 

2.51 

Supplements: 

Paid . 

.0725 

Free . 

.8000 

Reduced  . 

.4000 

Alaska — Meals  Served  in 

DAY  CARE 

HOMES — Per  Meal  Rates 

in  Dollars  or 

Fractions  thereof: 

Breakfasts  . 

1.33 

Lunches  and  Suppers . 

2.4925 

Supplements  . 

.7425 

34500 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Notices 


Alaska — Continued 


Alaska— ADMINISTRATIVE  REIMBURSE¬ 

MENT  Rates  for  Sponsoring  Organizations 
of  Day  Care  Homes-Per  Home/Per  Month 
Rates  in  Dollars: 


Initial  50  day  care  homes  . 

115 

Next  150  day  care  homes  .... 

88 

Next  800  day  care  homes  .... 

69 

Additional  day  care  homes  ... 

60 

'These  rates  do  not  irtdude  the  value  of 
commodities  (or  cash-in-lieu  of  commodities) 
which  institutions  receive  as  additional  assist- 
ar>ce  for  each  lunch  or  supper  served  to  par¬ 
ticipants  under  the  program.  Notices  announc¬ 
ing  the  value  of  comrrrodlties  and  oash-in-lieu 
of  commodities  are  published  separately  in  the 
Federal  Register. 

The  new  payment  rates  for  Hawaii  are 
as  follows: 


Hawaii 


Hawaii — Meals  Served  in  CENTERS — Per 
Meal  Rates  in  Dollars  or  Fractions  thereof: 


Breakfasts: 

Paid . 

Free . 

Reduced  . 

.2175 

1.1575 

.8575 

Lunches  arxl  Suppers:  * 

Paid . 

.2025 

Free . 

Reduced  . 

2.1025 

1.7025 

Supplements: 

Paid . 

.0525 

Free . . . 

.5775 

Reduced  . 

.2875 

Hawait-Meais  Served  in  DAY  CARE 

HOMES — Per  Meal  Rates  In  Dollars  or 
Fractions  thereof: 

Breakfasts . 

.97^ 

LuTKhes  and  Suppers . 

1.80 

Supplements  . 

.5375 

Hawaii— ADMINISTRATIVE  REIMBURSE- 

MENT  Rates  for  Sponsoring  Organizations 

of  Day  Care  Homes — Per  Home/Per  Month 
Rates  in  Dollars: 

Initiai  50  day  care  homes  . 

83 

Next  150  day  care  homes  .... 

63 

Next  800  day  care  homes  .... 

50 

Additional  day  care  homes  ... 

44 

'These  rates  do  not  include  the  value  of 
commocfittes  (or  cash-in-Heu  of  commodities) 
which  institutions  receive  as  additional  assist¬ 
ance  for  each  lunch  or  supper  served  to  par¬ 
ticipants  under  the  program.  Notices  announc¬ 
ing  the  value  of  commodities  and  cash-ln-Heu 
of  commodities  are  published  separately  in  the 
Federal  Register. 

The  changes  in  the  national  average 
payment  rates  and  the  food  service 
payment  rates  for  day  care  homes  reflect 
a  2.27  percent  increase  during  the  12- 
month  period  May  1994  to  May  1995 
(from  145.3  in  May  1994  to  148.6  in 


May  1995)  in  the  food  away  from  home 
series  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
administrative  reimbursement  rates  for 
sponsoring  organizations  of  day  care 
homes  reflect  a  3.18  percent  increase 
during  the  12-month  period  May  1994 
to  May  1995  (from  147.5  in  May  1994 
to  152.2  in  May  1995)  in  the  series  for 
all  items  of  the  Consumer  Price  Index 
for  All  Urban  Consumers,  published  by 
the  Bureau  of  Labor  Statistics  of  the 
Draartment  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

Authority:  Sections  4(b)(2),  11(a),  17(c)  and 
17(f)(3)(B)  of  the  National  School  Lunch  Act, 
as  amended  (42  U.S.C.  1753, 1759(a),  1766) 
and  section  4(b)(1)(B)  of  the  Child  Nutrition 
Act  of  1966,  as  amended  (42  U.S.C.  1773b). 

Dated:  June  26, 1995. 

William  Ludwig, 

Administrator. 

(FR  Doc.  95-16271  Filed  6-30-95;  8:45  ami 
billmq  code  34ie-eo-p 


National  School  Lunch,  Special  Milk, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
Reimbursement  Rates 

AGENCY:  Food  and  Consumer  Service, 
USDA,  • 

ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
aimual  adjustments  to:  (1)  The  “national 
average  payments,’*  the  amount  of 
money  the  Federal  Government 
provides  States  for  lunches,  meal 
supplements  and  breakfasts  served  to 
children  participating  in  the  National 
School  Limdi  and  S(^ool  Breakfast 
Programs;  (2)  the  “maximum 
reimbursement  rates,”  the  maximum  per 
lunch  rate  from  Federal  funds  that  a 
State  can  provide  a  school  food 
authority  for  lunches  served  to  children 
participating  in  the  National  School 
Lunch  Program;  and  (3)  the  rate  of 
reimbursement  for  a  hedf-pint  of  milk 
served  to  nonneedy  children  in  a  school 
or  institution  whi(^  participates  in  the 
Special  Milk  Program  for  (Children.  The 
payments  and  rates  are  prescribed  on  an 
annual  basis  each  July.  The  annual 
payments  and  rates  adjristments  for  the 
National  School  Limch  and  School 
Breakfast  Programs  reflect  changes  in 
the  Food  Away  From  Home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers.  The  annual  rate  adjustment 
for  the  Special  Milk  Program  reflects 


changes  in  the  Producer  Price  Index  for 
Flvdd  Milk  Products.  These  payments 
and  rates  are  in  effect  from  July  1, 1995 
through  June  30, 1996. 

EFFECTIVE  DATE:  July  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  FCS,  USDA, 
Alexandria,  Virginia  22302,  (703)  305- 
2620. 

SUPPLEMENTARY  INFORMATION:  These 
programs  are  Usted  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.553,  No.  10.555  and  No.  10.556  and 
are  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  the  final  rule 
related  notice  pubUshed  at  48  FR  29114, 
Jime  24, 1983.) 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  This  notice  has 
been  determined  to  be  exempt  imder 
Executive  Order  12866.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507),  no  new 
recordkeeping  or  reporting  requirements 
have  been  induded  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

Background 

Special  Milk  Program  for  Children 

Pursuant  to  section  3  of  the  Child 
Nutrition  Act  of  1966,  as  amended  (42 
U.S.C.  1772),  the  Department  announces 
the  rate  of  reimbursement  for  a  half-pint 
of  milk  served  to  noneedy  children  in  a 
school  or  institution  which  participates 
in  the  Special  Milk  Program  for 
Children.  This  rate  is  adjiisted  annually 
to  reflect  changes  in  the  Producer  Price 
Index  for  Fluid  Milk  Products  (Code 
0231),  published  by  the  Bureau  of  Labor 
Statistics  of  the  D^artment  of  Labor. 

For  the  period  JiUy  1, 1995  to  J\me  30, 
1996,  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  a  nonneedy 
child  in  a  school  or  institution  which 
partidpates  in  the  Spedal  Milk  Program 
is  11.25  cents.  This  reflects  an  increase 
of  1.4  percent  in  the  Producer  Price 
Index  for  Fluid  Milk  Products  (Code 
0231)  from  May  1994  to  May  1995  (from 
a  level  of  121.1  in  May  1994  to  122.8  in 
May  1995). 

As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  fr^  to  eligible  children 
continue  to  receive  the  average  cost  of 
a  half-pint  of  milk  (the  total  cost  of  all 
milk  purcheised  during  the  claim  period 
divided  by  the  total  niunber  of 
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purchased  half-pints)  for  each  half-pint 
served  to  an  eligible  child. 

National  School  Lunch  and  School 
Breakfast  Programs 

Prursuant  to  sections  11  and  i7A  of 
the  National  School  Lunch  Act,  (42 
U.S.C.  1759a  and  1766a),  and  section  4 
of  the  Child  Nutrition  Act  of  1966,  (42 
tJ.S.C.  1773),  the  Department  annually 
annoimces  the  adjustments  to  the 
National  Average  Payment  Factors  and 
to  the  maximum  Federal  reimbursement 
rates  for  meals  and  supplements  served 
to  children  participating  in  the  National 
School  Limch  Program.  Adjustments  are 
prescribed  each  July  1,  based  on 
changes  in  the  Food  Away  From  Home 
series  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
national  average  payment  rates  for 
schools  and  residential  child  care 
institutions  for  the  period  July  1, 1995 
through  June  30, 1996  reflect  a  2.27 
percent  increase  in  the  Price  Index 
dxiring  the  12-month  period  May  1994 
to  May  1995  (from  a  level  of  145.3  in 
May  1994  to  148.6  in  May  1995). 

Lunch  Payment  Factors 

Section  4  of  the  National  School 
Lunch  Act  (42  U.S.C.  1753)  provides 
general  cash  for  food  assistance 
payments  to  States  to  assist  schools  in 
pmchasing  food.  There  are  two  section 
4  National  Average  Payment  factors  for 
Ivmches  served  under  the  National 
School  Limch  Program.  The  lower 
payment  factor  applies  to  lunches 
served  by  school  food  authorities  in 
which  less  than  60  percent  of  the 
lunches  served  in  the  school  lunch 
program  during  the  second  preceding 
school  year  were  served  free  or  at  a 
reduced  price.  The  higher  payment 
factor  applies  to  lunches  served  by 
school  food  authorities  in  which  60 
percent  or  more  of  the  lunches  served 
during  the  second  preceding  school  year 
were  served  free  or  at  a  reduced  price. 

To  supplement  these  section  4 
payments,  section  11  of  the  National 
School  Lunch  Act  provides  special  cash 
assistance  payments  to  aid  schools  in 
providing  free  emd  reduced  price 
lunches.  The  section  11  National 
Average  Payment  Factor  for  each 
reduced  price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  sections  8  and  11 
of  the  National  School  Lunch  Act  (42 
U.S.C.  1757, 1759a),  maximum 
reimbursement  rates  for  each  type  of 
Imich  are  prescribed  by  the  Department 
in  this  Notice.  These  meiximum  rates 


ensure  equitable  disbursement  of 
Federal  frmds  to  school  food  authorities. 

Meal  Supplement  Payments  in 
Afterschool  Care  Programs 

Section  17A  (42  U.S.C.  1766a)  of  the 
National  School  Lunch  Act  authorizes 
elementary  and  secondary  schools  to  be 
reimbursed  fo^  meal  supplements  as 
part  of  the  National  School  Lunch 
Program  if  they  meet  the  following 
requirements:  (1)  Operate  school  lunch 
programs  under  the  National  School 
Lunch  Act;  (2)  sponsor  afterschool  care 
program's;  and  (3)  were  participating  in 
the  Child  and  Adult  Care  Food  Program 
as  of  May  15, 1989.  The  reimbursement 
rates  for  supplements  served  in 
Afterschool  Care  Programs  under  the 
National  School  Lunch  Program  are  the 
same  as  the  rates  for  supplements 
served  in  centers  under  the  Child  and 
Adult  Care  Food  Program. 

Breakfast  Payment  Factors 

Section  4  of  the  Child  Nutrition  Act 
of  1966  establishes  National  Average 
Payment  Factors  for  free,  reduced  price 
and  paid  breakfasts  served  under  the 
School  Breakfast  Program  and 
additional  payments  for  schools 
determined  to  be  in  “severe  need” 
because  they  serve  a  high  percentage  of 
needy  children. 

Revised  Payments 

The  following  specific  section  4  and 
section  11  National  Average  Payment 
Factors  and  maximum  reimbursement 
rates  are  in  effect  through  June  30, 1996. 
Due  to  a  higher  cost  of  living,  the 
average  payments  and  maximum 
reimbursements  for  Alaska  and  Hawaii 
are  higher  than  those  for  all  other  States. 
The  District  of  Columbia,  Virgin  Islands, 
Puerto  Rico,  Guam,  American  Samoa, 
the  Commonwealth  of  the  Northern 
Marianas,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshalls,  and  the  Republic  of  Palau 
use  the  figures  specified  for  the 
contiguous  States. 

National  School  Lunch  Program 
Pa3rments 

Section  4  National  Average  Payment 
Factors 

In  school  food  authorities  which 
served  less  than  60  percent  free  and 
reduced  price  lunches  in  School  Year 
1993-94,  the  payments  are:  Contiguous 
States — 17.25  cents,  maximum  rate 

25.25  cents;  Alaska — 28.00  cents, 
maximum  rate  39.75  cents;  Hawaii — 

20.25  cents,  maximum  rate  29.25  cents. 
In  school  food  authorities  which 

served  60  percent  or  more  free  and 
reduced  price  lunches  in  School  Year 
1993-94,  payments  eire:  Contiguous 


States — 19.25  cents,  maximum  rate 

25.25  cents;  Alaska — 30.00  cents, 
maximum  rate  39.75  cents;  Hawaii 

22.25  cents,  maximum  rate  29.25  cents. 

Section  1 1  National  Average  Payment 
Factors 

Contiguous  States — free  lunch — 

162.25  cents,  reduced  price  lunch 

122.25  cents;  Akaska — free  lunch 
263.00  cents,  reduced  price  lunch 
223.00  cents;  Hawaii — free  lunch  190.00 
cents,  reduced  price  limch  150.00  cents. 

Meal  Supplements  in  Afterschool  Care 
Programs 

The  payments  are:  Contiguous 
States — free  supplement— 49.25  cents, 
reduced  price  supplement — 24.75  cents, 
paid  supplement— -4.50  cents;  Alaska — 
free  supplement — 80.00  cents,  reduced 
price  supplement — 40.00  cents,  paid 
supplement — 7.25  cents;  Hawaii — free 
supplement — 57.75  cents,  reduced  price 
supplement — 28.75  cents,  paid 
supplement— 5.25  cents. 

School  Breakfast  Program  Payments 

For  schools  “notin  severe  need”  the 
payments  are: 

Contiguous  States — free  breakfast 

99.75  cents,  reduced  price  breakfast 
69.45  cents,  paid  bre^fast  19.50  cents; 
Alaska — free  breakfast  157.75  cents, 
reduced  price  breakfast  127.75  cents, 
paid  breaikfast  28.00  cents;  Hawaii — free 
breakfast  115.75  cents,  reduced  price 
breakfast  85.75  cents,  paid  breakfast 

21.75  cents. 

For  schools  in  “severe  need”  the 
payments  are: 

Contiguous  States — fi«e  breakfast 

118.50  cents,  reduced  price  breakfast 

88.50  cents,  paid  brealdast  19.50  cents; 
Alaska — free  breakfast  188.25  cents, 
reduced  price  breakfast  158.25  cents, 
paid  breakfast  28.00  cents;  Hawaii — free 
breakfast  137.75  cents,  reduced  paid 
breakfast  107.75  cents,  paid  bre^ast 

21.75  cents. 

Payment  Chart 

The  following  chart  illustrates:  The 
lunch  National  Average  Payment 
Factors  with  the  sections  4  and  11 
already  combined  to  indicate  the  per 
meal  amount;  the  maximum  lunch 
reimbursement  rates;  the  reimbursement 
rates  for  meal  supplements  served  in 
afterschool  care  programs;  the  breakfast 
National  Average  Payment  Factors 
including  “severe  need”  schools;  and 
the  milk  reimbursement  rate.  All 
amounts  are  expressed  in  dollars  or 
fractions  thereof.  The  payment  factors 
and  reimbursement  rates  used  for  the 
District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  the  Pacific  Territories 
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are  those  specified  for  the  contiguous 
States. 

School  Programs— Meals  and  Milk  Payments  to  States  and  School  Food  Authorities 


[Expressed  in  dollars  or  fractions  thereof— effective  from  July  1,  1995~June  30, 1996] 


National  School  Lunch  Program  ’ 

Less  than  60 
percent 

60  percent  or 
more 

Maximum 

rate 

Contiguous  States; 

$0.1725 

$0.1925 

$0.2525 

1.3950 

1.4150 

1.5650 

1.7950 

1.8150 

1.9650 

Alaska; 

.28 

.30 

.3975 

2.51 

2.53 

2.77 

2.91 

2.93 

3.17 

Hawaii; 

.2025 

.2225 

.2925 

1.7025 

1.7225 

1.8950 

Free . - . . . . . 

2.1025 

2.1225 

2.2950 

School  Breakfast  Program 

Non-Severe 

Need 

Severe  Need 

Contiguous  States; 

Paid . . . 

$0.1950 

$0.1950 

.6975 

.8850 

.9975 

1.1850 

Alaska; 

.28 

.28 

1.2775 

1.5825 

1.5775 

1.8825 

Hawaii; 

Paid  . I. . . . 

.2175 

.2175 

.8575 

1.0775 

Free . 

1.1575 

1.3775 

Special  Milk  Program 

All  milk 

Paid  milk 

Free  milk 

Pricing  Programs  without  Free  Option . 

$.1125 

N/A 

Pricing  Programs  with  Free  Option . 

N/A 

m 

Nonpricing  progreims . 

.1125 

N/A 

Supplements  Served  in  Afterschool  Care  Programs 

Contiguous  States; 

Paid . . . 

$.0450 

.2475 

.4925 

.0725 

.4000 

.8000 

.0525 

.2875 

.5775 

Reduced  price . . . . . 

Free . . . 

Alaska: 

Paid . 

Reduced  price . 

Free . 

Hawaii: 

Paid . 

Reduced  price . 

Free . 

^  Payments  listed  for  Free  and  Reduced  Price  Lunches  include  both  sections  4  and  1 1  funds. 
2  Average  cost  ’/fe  pint  milk. 


Authority:  Sec.  4,  8, 11  and  17A  of  the 
National  School  Lunch  Act,  as  amended,  (42 
U.S.C.  1753, 1757, 1759a,  1766a)  and 
sections  3  and,  4(b)  of  the  Child  Nutrition 
Act,  as  amended  (42  U.S.C.  1772  and  42 
U.S.C.  1773(b)). 

Dated:  June  27, 1995. 

William  E.  Ludwig, 

Administrator. 

[FR  Doc.  95-16272  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3410-30-P 


Forest  Service 

Snowcreek  Golf  Course  Expansion 

AGENCY;  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service, 
Department  of  Agriculture,  will  prepare ' 
a  environmental  impact  statement  (EIS) 
for  the  proposed  expansion  of  the 
Snowcreek  Golf  Course  on  National 


Forest  System  lands.  The  proposed 
expansion  is  located  adjacent  to  the 
Town  of  Mammoth  Lakes,  within  the 
boundary  of  the  Inyo  National  Forest, 
Mono  County,  California.  The  EIS  will 
evaluate  at  least  four  alternatives,  the 
expansion  as  proposed,  land  exchange 
between  the  Forest  Service  and  the 
proponent,  expansion  of  the  golf  course 
on  private  lands,  and  denial  of  the 
Special-Use  Application  (the  No  Action 
alternative).  In  addition,  the  agency 
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gives  notice  of  the  environmental 
analysis  and  decision  making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
31,  1995. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the 
proposed  Snowcreek  Golf  Course 
Expansion  to  Dennis  Martin,  Forest 
Supervisor,  Inyo  National  Forest,  873 
North  Main  Street,  Bishop,  California 
93514,  ATTN:  Snowcreek. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this 
environmental  impact  statement  to  Bob 
Hawkins,  Winter  Sports  Specialist,  Inyo 
National  Forest,  873  North  Main  Street, 
Bishop,  California  93514  or  telephone 
(619)  873-2400. 

SUPPLEMENTARY  INFORMATION:  An 

application  for  the  expansion  of  the 
Snowcreek  Golf  Course  was  first 
submitted  by  Dempsey  Construction 
Corporation  in  1990.  An  Environmental 
Assessment  and  Decision  Notice/ 
Finding  of  No  Significant  Impact 
approving  the  proposal  were  issued  by 
the  Forest  Supervisor  on  February  1, 
1991.  That  decision  was  appealed 
pursuant  to  regulations  at  36  CFR  part 
217.  During  the  appeals  process  it 
became  apparent  that  the  Forest 
Supervisor  did  not  have  the  authority  to 
approve  construction  of  a  golf  course,  as 
that  authority  is  reserved  by  the  Chief  of 
the  Forest  Service.  The  original  decision 
was  withdrawn  bj/  the  Forest  Supervisor 
on  November  3, 1992.  The  application 
was  forwarded  to  the  Chief  for  review. 
The  Chief  denied  the  appUcation  based 
on  policy  on  August  24, 1994. 

Dempsey  Construction  Corporation 
re-applied  for  the  use  on  December  13, 
1994.  The  new  application  contained 
additional  information  regarding  how 
the  proposed  use  conformed  with  Forest 
Service  Policy.  Based  on  this  new 
information,  the  application  was 
accepted  for  review  by  the  Chief  on  May 
25, 1995.  Acceptance  of  the  application 
acknowledges  that  the  expansion  of  the 
golf  course  on  National  Forest  System 
lands  is  consistent  with  agency  policy 
as  well  as  statutory  mission.  The  Chief 
also  delegated  the  authority  to  make  a 
final  decision  on  the  proposal  to  the 
Inyo  National  Forest  Supervisor. 

The  proposal  to  expand  the  existing 
golf  course  includes  adding  an 
additional  9  holes,  as  well  as  the 
infrastructure  needed  to  support  the 
activity,  such  as  irrigation  systems, 
decorative  water  storage  ponds,  driving 
range,  parking  lot,  clubhouse/pro-shop 


building,  and  storage/maintenance 
facilities.  The  golf  course  will  be  open 
to  the  public  for  a  four  month,  120-day 
season  from  June  10  to  October  10.  The 
expected  use  is  estimated  at  25,000 
rounds  of  golf.  Irrigation  for  this  project 
will  be  with  a  combination  of  reclaimed 
wastewater  and  pumped  ground  water 
from  private  property.  Estimated 
irrigation  water  demand  is  390,000 
gallons  per  day  diming  the  peak  growing 
season.  Turf  management  will  be  guided 
by  the  objectives  of  Integrated  Plant 
Management,  which  is  defined  as  the 
use  of  pest  and  environmental 
information  and  pest  control  methods  to 
help  prevent  unacceptable  levels  of  pest 
damage.  The  tools  of  pest  management 
include  cultural,  mechanical,  physical, 
biological,  and  chemical  methods  of 
pest  control. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  has  and  is  seeking  information, 
comments,  assistance  firom  Federal, 
State,  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 
in  preparation  of  the  draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

Mailings  to  individuals  and  agencies 
that  participated  in  the  previous 
planning  efforts  will  provide  them  with 
information  about  the  proposed  project. 
Public  meetings,  if  held,  will  be 
announced  locally.  Federal,  State,  and 
local  agencies,  user  groups,  and  other 
organizations  who  would  be  interested 
in  the  study  will  be  invited  to 
participate  in  scoping  the  issues  that 
should  be  considered. 

The  draft  EIS  is  scheduled  to  be 
completed  by  August  1995.  The 
comment  period  on  this  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency’s 
notice  of  availability  appears  in  ^e 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposal 
participate  at  that  time. 


The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  II.S.  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  expected  to  be  completed  by 
December  1995.  The  final  EIS  is 
expected  to  be  completed  by  December 
1995.  The  Forest  Service  is  required  to 
respond  in  the  final  EIS  to  the 
comments  received  (40  CFR  1503.4). 

The  responsible  official  will  consider 
the  comments,  responses,  and 
environmental  consequences  discussed 
in  the  final  EIS  and  applicable  laws, 
regulations,  and  policies  in  making  his 
decision  on  the  proposal. 

The  decision  will  either  be  approval 
of  the  proposal  as  submitted,  approval 
of  the  proposal  as  modified,  or  denial  of 
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the  proposal  (No  Action).  If  the  proposal 
is  approved,  a  special  use  permit  would 
be  issued  for  the  construction  and 
operation  of  a  golf  coxirse.  The 
responsible  official  will  document  the 
decision  and  rationale  in  the  Record  of 
Decision.  The  decision  will  be  subject  to 
appeal  imder  36  CFR  215  or  regulations 
applicable  at  the  time  of  the  decision. 
Dennis  Martin,  Forest  Supervisor,  Inyo 
National  Forest,  873  N.  Main,  Bishop, 
California  93514  is  the  responsible 
official  for  review  of  the  proposal. 


Dated:  )une  26, 1995. 

Dan  Totheroh, 

Acting  Forest  Supervisor. 

(FR  Doc.  95-16263  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  3410-11-M 


Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY;  Economic  Development 
Administration  (EDA),  Department  of 
Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  action  by  Trade  Adjustment  Assistance  for  Period  05/16/95-06/16/95 


.  Rrm  name 

Address 

Date  peti¬ 
tion  accept¬ 
ed 

product 

QUALI-CAST  FOUNDRY,  INC  . 

102  SEARS  ROAD,  CHEHALIS,  WA 
98532. 

06/01/95 

PUMP  AND  VALVE  HOUSINGS. 

THE  GLASS  EYE  STUDIO  CO  . 

600  NORTHWEST  40TH  STREET,  SE¬ 
ATTLE,  WA  98107. 

06/01/95 

DECORATIVE  GLASS. 

EPRO,  INC . 

156  EAST  BROADWAY, 

WESTERVILLE,  OH  43081. 

06/01/95 

HAND  MADE  CUSTOM  CERAMIC 
TITLE. 

WORLD  CLOCK  COMPANY  . 

2211  LAPEER  ROAD,  FLINT,  Ml  48503- 
4222. 

06/01/95 

DECORATIVE  WALL  CLOCKS. 

VIRGINIA  APPAREL  CORPORATION . 

721  NORTH  MAIN  STREET,  ROCKY 
MOUNT,  VA  24151. 

06/07/95 

MEN’S  AND  LADIES  PANTS  AND 
SHORTS  MADE  OF  COTTON  AND 
COTTON  BLEND  MATERIALS. 

I.T.B.  INC.,  DBA  COYOTE  SPORTS,  INC 

136  HAKL  STREET,  TABOR,  SD  57063 

06/08/95 

GOLF  BAGS. 

J.W.  BRAY  COMPANY,  INC  . 

305  EAST  HOWTHORNE  ST,  BOX  189, 
DALTON,  GA  30720. 

06/12/95 

HOUSE  SLIPPERS  OF  FABRIC. 

HAMILTON  DIGITAL  CONTROLS,  INC  .... 

2118  BEACHGROVE  PLACE,  UTICA, 
NY  13501-1798. 

06/13/95 

MAGNETIC  TAPE  RECORDING 

HEADS. 

F.H.M.  CLOTHING  MANUFACTURING 
CO.,  INC. 

35  EAST  ELIZABETH  AVENUE,  LIN¬ 
DEN,  NJ  07036. 

06/1 5«5 

MEN’S  AND  BOY’S  JACKETS,  TROU¬ 
SERS,  AND  SUITS. 

UNIFLAIR,  INC . 

1501  GUILFORD  AVENUE,  BALTI¬ 
MORE,  MD  21202. 

06/15/95 

WOMEN’S  AND  MEN’S  TOP,  BOTTOM, 
DRESSES,  AND  LAB  COATS. 

GENERAL  MACHINE  WORKS,  INC  . 

515  PROSPECT  STREET,  PO  BOX  546, 
YORK,  PA  17405. 

06/15/95 

MACHINED  PARTS  FROM  BAR 
STOCK,  SHEET  METAL  AND  PLAS¬ 
TIC. 

ELECTRICAL  LIGHTING  OF  BRASS 
AND  OTHER  METALS. 

TRIMBLEHOUSE  CORPORATION  . 

4658  S.  OLD  PEACHTREE  ROAD, 
NORCROSS,  GA  30071. 

06/15/95 

MARWIN  CONTROLS,  INC . 

11567  GOLDCOAST  DRIVE,  CIN¬ 
CINNATI,  OH  45249. 

06/15/95 

ACTUATORS  AND  3-PIECE  BALL 
VALVES. 

TIMBER  LAKE  CHEESE  COMPANY,  INC 

P.O.  BOX  A,  TIMBER  LAKE,  SD  57656  . 

06/16/95 

COLBY  CHEESE. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  fiirm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 


request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 


Dated:  June  26, 1995. 

Lewis  R.  Podolske, 

Acting  Director,  Trade  Adjustment  Assistance 
Division. 

[FR  Doc.  95-16241  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  3510-24-M 


Bureau  of  Export  Administration 

[Docket  No.  1107-01] 

Decision  and  Order 

In  the  Matter  of:  American  Technology 
Trading  Group,  44  Montgomery  Street,  Suite 
500,  San  Francisco,  California  94104, 
Respondent. 
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On  August  27,  1991,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against 
American  Technology  Trading  Group 
(ATTG)  alleging  that  ATTG  violated 
Sections  787.4(a),  787.5(a)(l)(ii),  and 
787.6  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  768-799  (1995))  (the 
Regulations),  issued  pursuant  to  Section 
13(c)  of  the  Import  Administration  Act 
of  1979,  as  amended  (50  U.S.C.A.  app. 

§§  2401-2420  (1991,  Supp.  1993,  and 
Pub.  L.  No.  103-277,  July  5, 1994))  (the 
Act).^  The  Charging  Letter  alleged  that: 

(1)  On  15  separate  occasions  oetween 
on  or  about  August  27, 1986  through  on 
or  about  July  29, 1987,  ATTG  exported 
U.S.-origin  commodities  contrary  to  the 
terms  of  a  distribution  license,  in 
violation  of  Section  787.6  of  the 
Reflations; 

(2)  In  connection  with  the  15  exports 
described  above,  ATTG  made  false 
statements  of  material  fact  to  a  U.S. 
agency  in  connection  with  the 
preparation,  submission,  or  use  of  an 
export  control  document,  in  violation  of 
Section  787.5(a)(l)(ii)  of  the 
Reflations;  and 

(3)  With  respect  to  each  of  the  15 
exports  described  above,  ATTG  made 
the  exports  with  luiowledge  or  reason  to 
know  that  the  exports  were  being  made 
contrary  to  a  prior  representation  ATTG 
made  to  the  Department,  in  violation  of 
Section  787.4(a)  of  the  Regulations. 

ATTG  answered  the  Charging  Letter, 
denying  the  allegations  set  forth  therein. 
After  the  Answer  was  filed,  the 
Department  and  ATTG  entered  into  a 
Consent  Agreement  pursuant  to  Section 
787.17(a)  of  the  Regulations  whereby 
they  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein; 

The  Administrative  Law  Judge  having 
recommended  that  I  approve  the  terms 
of  the  Consent  Ag^e^nient;  and 

After  reading  and  approving  those 
terms; 

It  is  therefore  ordered. 

First,  all  outstanding  individual 
validated  licenses  in  which  American 
Technology  Trading  Group  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Exporter  Services  for  cancellation. 
Further,  all  of  ATTG’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 

1  The  Act  expired  on  August  20, 1994.  Executive 
Order  No.  12924  (59  FR  43437,  August  23. 1994] 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§  1701-1706  (1991)}. 


procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  American  Technology 
Trading  Group,  44  Montgomery  Street, 
Suite  500,  San  Francisco,  California 
94104,  and  all  its  successors  and 
assigns,  and  officers,  representatives, 
agents,  and  employees,  shall,  for  a 
period  of  ten  years  from  the  date  of  this 
Order,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity;  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
fifing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carryiiig  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  su^  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  ATTG  by 
affiliation,  ownership,  control,  or 
position  of  responsilsility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license.  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoldng 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 


Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
fintmce,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  firom  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  the  Charging  Letter,  the 
Answer,  the  Consent  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
served  on  the  Department  and  ATTG 
and  published  in  the  Federal  Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  26th  day  of  June,  1995. 

William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
(FR  Doc.  95-16219  Filed  6~30-95;  8:45  am] 
BILUNG  CODE  3S10-OT-M 

[Docket  No.  1107-04] 

Decision  and  Order 

In  the  Matter  of;  Mario  Brero,  Apartment 
87,  Route  de  Bougy  1170,  Aubonne,  Vaud, 
Switzerland,  Respondent. 

On  August  27, 1991,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against  Mario 
Brero  (Brero)  alleging  that  Brero  violated 
Sections  787.2,  787.4(a),  and  787.6  of 
the  Export  Administration  Regulations 
(currently  codified  at  15  C.F.R.  Parts 
768-799  (1995))  (the  Regulations), 
issued  pxursuant  to  Section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  §§  2401- 
2420  (1991,  Supp.  1993,  and  Pub.  L.  No. 
103-277,  July  5, 1995))  (the  Act).i  The 
Charging  Letter  alleged  that: 

(1)  On  15  separate  occasions  between 
on  or  about  August  27, 1986  through  on 
or  about  July  29, 1987,  Brero  disposed 
of  U.S.-origin  commodities  contrary  to 
the  terms  of  a  distribution  license,  in 
violation  of  Section  787.6  of  the 
Regulations; 

(2)  With  respect  to  each  of  the  15 
exports  described  above,  Brero 
transferred  the  U.S.-origin  commodities 

'  The  Act  expired  on  August  20, 1994.  Executive 
Order  No.  12924  (59  F.R.  43437,  August  23. 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §§  1701-1706  (1991)). 
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to  third  parties  with  knowledge  or 
reason  to  know  that  those  transfers  were 
being  made  contrary  to  a  prior  ^ 

representation  Brero  made  to  the 
Department,  in  violation  of  Section 
787.4(a)  of  the  Regulations:  and 

(3)  With  respect  to  each  of  the  15 
exports  described  above,  Brero  caused 
or  induced  another  person  to  make  false 
statements  of  material  fact  to  a  U.S. 
agency  in  connection  with  the 
preparation,  submission,  or  use  of  an 
export  control  document,  in  violation  of 
Section  787.2  of  the  Regulations. 

Brero  cooperated  with  the  Department 
in  its  investigation  into  the  matters 
alleged  in  the  Charging  Letter  and 
answered  the  Charging  Letter,  denying 
the  allegations  set  for&  therein.  After 
the  Answer  was  filed,  the  Department 
and  Brero  entered  into  a  Consent 
Agreement  pursuant  to  Section  . 

787.17(a)  of  the  Regulations  whereby 
they  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein; 

The  Administrative  Law  Judge  having 
recommended  that  I  approve  t^  terms- 
of  the  Consent  Agreement;  and 

After  reading  and  approving  those 
terms; 

It  is  thmfore  ordered. 

First,  all  outstanding  individual 
validated  licenses  in  which  Mario  Brero 
appears  or  participates  ^  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  retiuned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation, 
furthflc,  all  of  Hrero's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  ticensing 
procedure,  incluffing,  but  not  limited  to, 
distribution  licenses,  aie  hereby 
revoked. 

Second.  Mario  Brero,  Apartment  87, 
Route  de  Bougy  1170,  Aubonne,  Vaud, 
Switzerland,  shaU,  for  a  period  of  ten 
years  from  the  date  of  this  Order,  be 
deniedball  privileges  of  participating, 
direcdy  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
and  subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  p>arty  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
fihng  wjdi  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license. 


reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Brero  by 
affiliation,  ownership,  control,  or 
positicHi  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  priw 
disclosure  ol  the  facts  to  and.specific 
authoiiz^on  of  the  Office  of  Exporter 
Services,  in  consukatson.with  the  Office 
of  Export  Enforcement,  lU)  person,  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i).  apply  to,  obtain,,  or  use  any 
license^  Shipper’s  Export  Declaration,  ' 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  tedinical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
frum  practice  before  the  Bureau  of 
EIxpoEt>  Administration;  or  (ii)  cffd^, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance^ 
or  otherwise  service  or  participate:  (a)  m 
any  transaction  which- may  involve  any 
comnradity  or  technical  data  exported 
or  to  be  exported  from  theUnit^  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Admimstration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

D.  As  authorized  by  Sections  788.16" 
and  788.17  of  the  Regulations,  the 
denial  period  shall  be  suspended  for  a 
period  of  five  years  beginning  five  years 
from  the  date  of  entry  of  this  Order,  and 
shall  thereafter  be  waived,  provided 
that,  diiring  the  period  of  suspension, 
Brero  commits  no  violation  of  the  Act  or 
any  regulation,  order  or  license  issued 
thereunder. 

Third,  That  the  Charging  Letter,  tiie 
Answer,  the  Consent  Agreement,  and 
this  Order  shalLbe  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
served  on  the  Department  and  Brero  and 
published  in  the  Federal  Register 


This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  26  day  of  June,  1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration . 
[FR  Doc.  95-16220  Filed  6-30-95;  8;45  am) 
BILUNG  CODE  351(M)T-M 


[Docket  No.  2115-61-02] 

Decision  and  Order 

In  the  Matter  of  Elizabeth  Drive 
Liquidation  Corporation,  formerly  known  as 
Ima^ph  Corporation,  11  Elizabeth  Drive, 
Chehnsford,  Massachusetts  01824, 
Respondent. 

On  November  13, 1992,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  charging  letter  against  EUzabeth 
Drive  Liquidation  Corporation,  formerly 
doing  business  as  Imagraph  Corporation 
(Elizabeth  Drive)-,  aHeging  that  Elizabeth 
Drive  violated  Section*  767.5(a)  and, 
787.6  of  tile  Export  Admimstration 
Regiilattois  (currently  codifieti  at  15 
CER  Parts  768-799  (1995))  (tiie 
Regulations),  issued  pursuant  to  Section 
13(c)  of  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.A.  app. 
§§2401-2420  (1991,  Supp.  1993,  and 
Pub.  L.  No.  10.3--277,  July  5. 1994))  (the 
Act)  1  alleging  that: 

(1)  During  me  penod-from 
approximately- August  31, 1987  through 
on  m  ^out  December  5. 1987,  Elizabeth 
Ditve-exported  U.'S.-origHi  technfoal 
data  by  releasing  the  technical  data  in 
the  United  States  to  a  person  that  was 
not  a  citizen  ox  pm-manent  resident  of 
the  United  States,  without  the- validated 
license  required-by  Section  772.1(b)  of 
the  Regulations,  in  violation  of  Section 
787.6  of  tile  Regulations;  and 

(2J  on  five  separate  occasions  between 
on  or  about- April-28, 1989,  and  onoi'- 
about  June  8, 1989,  ffiizab^  Drive 
made  falsa  or  misleading 
representations  to  the  Department 
concerning  the  ultimate  consignee  on 
export  license  applications,  in  violation 
of  Section  787.5(a)  of  the  Regulations. 

Elizabeth  Drive  filed  an  answer  to  the 
charging  letter.  After  the  answer  was 
filed,  the  Department  and  EUzabetii 
Drive  entered  into  a  Consent  Agreement 
pursuant  to  Section  787.17(a)  of  the 
Regulations  whereby  they  agreed  to 
settle  this  matter  in  accordance  with  the 
terms  and  conditions  set  forth  therein. 


'  The  Act  expired  on  August  20, 1994.  Executive 
Order  No.  12924  (59  FR  43437,  August  23, 1994] 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  S§  1701-1706  (1991)). 
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The  Administrative  Law  Judge  having 
recommended  that  I  approve  the  terms 
of  the  Consent  Agreement;  and 

After  reading  and  approving  those 
terms; 

It  is  therefore  ordered, 

First,  all  outstanding  individual 
validated  licenses  in  which  Elizabeth 
Drive  Liquidation  Corporation,  11 
Elizabeth  Drive,  Chelmsford, 
Massachusetts  01824,  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
retiuned  forthwith  to  the  Office  of 
Exporter  Services  for  cancellation. 
Further,  all  of  Elizabeth  Drive’s 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

Second,  Elizabeth  Drive  Liquidation 
Corporation,  11  Elizabeth  Drive, 
Chelmsford,  Massachusetts  01824,  and 
all  its  successors  or  assigns,  and  officers, 
representatives,  agents,  and  employees 
when  acting  on  behalf  of  Elizabeth  Drive 
or  6my  successors  or  assigns,  shall,  for 
a  period  of  one  year  from  the  date  of  this 
Order,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  firom  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  firom  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  dociunent;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  su^  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Elizabeth  Drive 
by  affiliation,  ownership,  control,  or 


position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  export 
Licensing,  in  consultation  with  the 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
maimer  or  capacity;  (i)  Apply  for, 
obtain,  or  use  any  license,  SUpper’s 
Export  Declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  an  export  or  reexport  of  commodities 
or  technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  tremsaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  the  Charging  Letter,  the 
Answer,  the  Consent  Agreement  and 
this  Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
served  on  Elizabeth  Drive  and  published 
in  the  Federal  Renter. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
efiective  immediately. 

Entered  this  26th  day  of  June,  1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
(FR  Doc.  95-16224  Filed  6-30-95;  8:45  am) 
BILLING  CODE  3510-OTrM 


[Docket  No.  1107-05] 

Decision  and  Order 

In  the  matter  of:  Julia  Freedman  Rue  De 
Vieux-Marche  3,  Byron,  Switzerland, 
Respondent. 

On  August  27, 1991,  the  Office  of 
Export  Enforcement  Btireau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against  Julia 
Freedman  (Freedman)  alleging  that 
Freedman  violated  Section  787.2  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  CFR  Parts  768- 
799  (1995))  (the  Regulations),  i.ssued 
pursuant  to  Section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 


(50  U.S.C.A.  app.  §§  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 

July  5, 1994))  (the  Act).i  The  Charging 
Letter  alleged  that: 

(1)  On  15  separate  occasions  between 
on  or  about  August  27, 1986  through  on 
or  about  July  29, 1987,  Freedman  caused 
or  induced  another  person  to  make  false 
statements  of  material  fact  to  a  U.S. 
agency  in  connection  with  the 
preparation  submission,  or  use  of  an 
export  control  document,  in  violation  of 
Section  787.2  of  the  Regulations. 

Freedman  cooperated  with  the 
Department  in  its  investigation  into  the 
matters  alleged  in  the  Charging  Letter 
and  answered  the  Charging  Letter, 
denying  the  allegations  set  forth  therein. 
After  the  Answer  was  filed,  the 
Department  and  Freedman  entered  into 
a  Consent  Agreement  pursuant  to 
Section  787,17(a)  of  the  Regulations 
whereby  they  agreed  to  settle  this  matter 
in  accordance  with  the  terms  and 
conditions  set  forth  therein; 

The  Administrative  Law  Judge  having 
recommended  that  I  approve  the  terms 
of  the  Consent  Agreement;  and 

After  reading  and  approving  those 
terms; 

It  is  therefore  ordered. 

First,  all  outstanding  individual 
validated  licenses  in  which  Julia 
Freedman  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Exporter  Services  for 
cancellation.  Further,  all  of  Freedman’s 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

Second,  Julia  Freedman,  Rue  De 
Vieux-Marche  3,  Byon,  Switzerland, 
shall,  for  a  period  of  ten  years  from  the 
date  of  this  Order,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity;  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 


'  The  Act  expired  on  Atigust  20, 1994.  Executive 
Order  No.  12924  (59  FR  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  §S  1701-1706  (1991)). 


/ 
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reexport  authorization,  or  any  dociunent 
to  be  submitted  therewith;  (iii)  in 
obtaining  horn  the  Department  of  using 
any  validated  or  general  export  license 
reexport  authorization,  or  other  export 
confrol  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  su&  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Freedman  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consviltation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (1)  Apply  for,  obtain  or  use 
any  license.  Shipper’s  Export 
Declaration,  bill  or  lading,  or  other 
export  control  dooiment  relating  to  any 
export  or  reexport  of  commodities  or 
technical  date  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
tec^ical  data  exported  or  to  be 
exported  fi'om  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

D.  As  authorized  by  Sections  788.16 
and  788.17  of  the  Regulations,  the 
denial  period  shall  be  suspended  for  a 
period  of  seven  years  beginning  three 
years  from  the  data  of  entry  of  this 
Order,  and  shall  thereafter  be  waived, 
provided  that,  during  the  period  of 
suspension,  F^edman  commits  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  thereunder. 

Third,  That  the  Charging  Letter,  the 
Answer,  the  Consent  Agreement,  and 
this  Order  shall  be  made  available  to  the 


public.  A  copy  of  this  Order  shall  be 
served  on  the  Department  and 
Freedman  and  published  in  the  Federal 
Renter. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  26th  day  of  June,  1995. 

[FR  Doc  95-16221  Filed  6-30-95;  8:45  am] 

BIUJt4Q  CODE  SSIO-OT-M 


[Docket  No.  1107-03] 

Decision  and  Order 

In  the  Matter  of:  Samata  S.A., 
Apartment  87,  Route  de  Bougy  1170, 
Auboime,  Vaud,  Switzerland, 
Respondent 

On  August  27, 1991,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against  Samata 
S.A.  (Samata)  alleging  that  Samata 
violated  Sections  787.2,  787.4(a),  and 
787.6  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  768-799  (1995))  (the 
Regulations),  issued  pursuant  to  Section 
13(c)  of  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.A.  app. 

§§  2401-2420 (1991,  Supp.  1993,  and 
Pub.  L  No.  103-277,  July  5, 1994))  (the 
Act).^  The  Charging  Letter  ^eged  that: 

(1)  On  15  separate  occasionshetween 
on  or  about  August  27, 1986  through  on 
or  about  July  29, 1987,  Samata  disposed 
of  U.S.-origin  commodities  contrary  to 
the  terms  of  a  distribution  license,  in 
violation  of  Section  787.6  of  the 
Reflations; 

(2)  With  respect  to  each  of  the  15 
exports  described  above,  Samata 
transferred  the  U.S.-origin  commodities 
to  third  parties  with  knowledge  or 
reason  to  know  that  those  transfers  were 
being  made  contrary  to  a  prior 
representation  Samata  made  to  the 
Department,  in  violation  of  Section 
787.4(a)  of  ffie  Regulations;  and 

(3)  With  respect  to  each  of  the  15 
exports  described  above,  Samata  caused 
or  induced  another  person  to  make  false 
statements  of  material  fact  to  a  U.S. 
agency  in  connection  with  the 
preparation,  submission,  or  use  of  an 
export  control  document,  in  violation  of 
Se^on  787.2  of  the  Regulations. 

Samata  cooperated  with  the 
Department  in  its  investigation  into  the 
matters  alleged  in  the  Charging  Letter 
and  answered  the  Charging  Letter, 


'  The  Act  expired  on  August  20, 1994.  Executive 
Order  No.  12924  (S9  FR  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  $§  1701-1706  (1991)). 


denying  the  allegations  set  forth  therein. 
After  the  Answer  was  filed,  the 
Department  and  Samata  entered  into  a 
Consent  Agreement  pursuant  to  Section 
787.17(a)  of  the  Regulations  whereby 
they  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein; 

The  Administration  Law  Judge  having 
recommended  that  I  approved  ffie  terms 
of  the  Consent  Agreement;  and 
After  reading  and  approving  those 
terms; 

It  is  therefore  ordered. 

First,  all  outstanding  individual 
validated  licenses  in  which  Samata  S.A. 
appears  or  participates,  in  any  maimer 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Exporter  Services  for  cancellation. 
Further,  all  of  Samata’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  incluc^g,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  Samata  S.A.,  Apartment  87, 
Route  de  Bougy  1170,  Aubonne,  Vaud, 
Switzerland,  and  all  its  successors  and 
assigns,  and  officers,  representatives, 
agents,  and  employees,  shall,  for  a 
period  of  ten  years  from  the  date  of  this 
Order,  be  denied  all  privileges  of 
participating,  directly  or  inffirectly,  in 
any  manner  or  capacity,  in  any* 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  maimer  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iU)  in 
obtaining  from  the  Department  or  using 
any  validated  or  gene^  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  su^  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person. 
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firm,  corporation,  or  business 
organization  related  to  Samata  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subjectto  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  ofE^^orter 
Services,  in  consultatioir  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license.  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Biueau  of  Export  Administration;  or  (ii) 
order,  buy.  receive,  use,  sell,  deUver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participats:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
tec^ical  data  expmted  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Expect  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
.  in,  directly  or  indirectly,  any  of  these 
transactions. 

Thirdy  that  the  Charging  Letter,  the^ 
Answer,  the  Consent  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  ^aU  be 
served  on  the  Department  and  Samata 
and  published  in  the  Federd  Reg^ter.. 

Tms  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  26th  day  ofjime,  1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
[FR  Doc.  95-16222  Filed  6-30-95;  8:45  amj 
BILUNO  CODE  SSIO-OT-M 


[Dockettio.  1107-02] 

Decision  and  Order 

In  the  Matter  of:  Robert  J.  Wheeler,  97 
Templar  Place,  Oakland^  California  94618, 
Respondent. 

On  August  27, 1991,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against  Robert 
J.  Wheeler  (Wheeler)  alleging  that 
Wheeler  violated  Sections  787  4(a), 
787.5(a)(l)(ii),  and  787.6  of  the  Export 
Administration  Regulations  (currently 


codified  at  15  CFR  Parts  768-799 
(1995))  (the  Regulations),  issued 
pursuant  to  Section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C;A.  app.  §§2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 

July  5, 1994))  (the  Act).'  The  Charging 
Letter  alleged  that: 

(1)  On  15  separate  occasions  between 
on  or  about  August  27, 1986  through  on 
or  about  July  29, 1987,  Wheeler 
exported  U.S.-origin  commodities 
contrary  to  the  terms  of  distribution 
license,  in  violation  of  Section  787.6  of 
the  Regulations; 

(2)  In  connection  with  the  15  exports 
described  above,  Wheeler  made  false 
statements  of  material  fact  to  a  U;S. 
agency  in  connection  with  the 
preparation,  submission,  or  use  of  an 
export  control  doemnent,  in  violation  of 
Section  787.5(a)(l)(ii)  of  the 
Relations;  and 

(3)  With  respect  to  each  of  the  15 
exports  described  above,  Wheeler  made 
the  exports  with  knowledge  or  reason  to 
know  that  the  exports  were  being  made 
contrary  to  a  prior  representation 
Wheeler  made  to  the  Department,  in 
violation  of  Section  787.4(a)  oi  the 
Relations. 

v^eeler  answered  the  Charging 
Letter,  denying  the  allegations  set  forth 
therein.  After  the  Answer  was  filed,  the 
Department  and  Wheeler  entered  into  a 
Consent  Agreement  pursuant  to  Section 
787.17(a)  the  Regulations  whereby 
they  agreed  to  settle  this  matter  in 
accordance  with  the  t«rms  and 
conditions  set  forth  therein; 

The  Administration  Law  Judge  having 
recommended  that  I  approve  the  terms 
of  the  Consent  Agreement;  and 

After  reading  and  approving  those 
terms;  * 

It  is  therefore  ordered. 

First,  all  outstanding  individual 
validated  licenses  in  which  Robert  J. 
Wheeler  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Exporter  Services  for 
cancellation.  Further,  all  of  Wheeler’s 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

Second,  Robert  J.  Wheeler,  97 
Templar  Place,  O^and,  California 
94618,  shall,  for  a  period  of  ten  years 
from  the  date  of  this  Order,  be  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 


'  The  Act  expired  on  August  20, 1994.  Executive 
Order  No.  12924  (59  FR  43437,  August  23. 1994} 
continued  the  Regulations  in  effect  under  the  . 
International  Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991)). 


any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  directly,  in  any 
manner  or  capacity:  (i)  As  a  party  or  as 

a  representative  of  a  party  to  any  export 
Ucense- application  submitted  to  tha 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export- license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  theiewiffi;  (iiij  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  l^nso. 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  seUing, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
sifoject  to  the  Regulations;  andfv)  in 
financing,  forwarding,  transporting,  or  . 
other  servicing,  of  su&  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in.  Section 
788.3(c)  of  the  Regulations,  any  pers(ui. 
firm,  corporation,  or  business 
organization  related  to  Wheeler  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectlv,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license,  Sffipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States:  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
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in,  directly  or  indirectly,  any  of  these 
transactions. 

D.  As  authorized  by  Sections  788.16 
and  788.17  of  the  Regulations,  the 
denial  period  shall  be  suspended  for  a 
period  of  five  years  beginning  five  years 
from  the  date  of  entry  of  this  Order,  and 
shall  thereafter  be  waived,  provided 
that,  diuing  the  period  of  suspension, 
Wheeler  commits  no  violation  of  the  Act 
or  any  regulation,  order  or  license 
issued  thereunder. 

Third,  that  the  Charging  Letter,  the 
Answer,  the  Consent  Agreement,  and 
this  Order  shall  be  made  available  to  the 
public.  A  copy  of  this  Order  shall  be 
served  on  the  Department  and  Wheeler 
and  published  in  the  Federal  Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  this  26th  day  of  June,  1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 
[FR  Doc.  95-16223  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3610-OT-M 


Foreign-Trade  Zones  Board 

[Docket  6-94] 

Foreign-Trade  Zone  114 — Feoria, 
iiiinois  Withdrawai  of  Appiication  for 
Subzone  Status  for  Revere  Ware 
Corporation  Fiant 

Notice  is  hereby  given  of  the 
withdrawai  of  the  application  submitted 
by  the  Economic  Development  Coimcil 
for  the  Peoria  Area,  grantee  of  FTZ  114, 
requesting  special-ptirpose  subzone 
status  for  the  stainless  steel  and 
aluminum  household  cookware 
manufacturing  plant  of  the  Revere  Ware 
Corporation,  Clinton,  Illinois.  The 
application  was  filed  on  February  15, 
1994  (59  FR  10782,  3/8/94), 

The  withdrawal  was  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been 
closed  without  prejudice. 

Dated:  June  26, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  95-16307  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3S10-DS-P 


[Docket  33-95] 

Foreign-Trade  Zone  61 — San  Juan, 
Fuerto  Rico  Appiication  for  Subzone 
Ohmeda  Caribe  IncJOhmeda 
Fharmaceuticai  Manufacturing  inc. 
(Pharmaceuticai  Products)  Guayama, 
Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 


Board)  by  the  Commercial  and  Farm 
Credit  and  Development  Corporation  of 
Puerto  Rico,  grantee  of  FTZ  61, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  plant  (210  employees)  of 
Ohmeda  Caribe  Inc./Ohmeda 
Pharmaceutical  Manufacturing  Inc. 
(Ohmeda),  in  Guayama,  Puerto  Rico 
(San  Juan  area).  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C,  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  June  22, 
1995. 

Ohmeda  is  a  wholly-owned 
subsidiary  of  BOC  Group  pic  (U.K.), 
which  comprises  three  global 
businesses — industrial  and  specialty 
gases,  health  care  products,  and  vacuum 
technolo^  and  distribution  services. 

Ohmeaa’s  Guayama  plant  (23  bldgs./ 
176,000  sq.  ft.  on  38  acres)  is  located  at 
Route  3,  I^  142.5,  Guayama,  Puerto 
Rico,  some  45  miles  south  of  San  Juan. 
The  facility  produces  finished 
pharmaceutical  products,  primarily 
inhalation  anesthetics  for  hospital  and 
critical  care  therapy  (e.g.,  FORANE*, 
SUPRANE®,  and  AERRANE®). 

Currently,  foreign-soiirced  materials 
accoimt  for,  on  average,  90  percent  of 
materials  vedue.  and  include  the 
following  specific  items: 
trifluoroethanol, 

chlorodifluoromethane,  and  a  plastic 
valve  assembly  used  to  administer  the 
anesthetics.  The  company  may  also 
purchase  from  abroad  other  ingredients 
and  materials  in  the  following  general 
categories;  gums,  starches,  waxes, 
vegetable  extracts,  mineral  oils,  sugars, 
empty  capsules,  protein  concentrates, 
prepared  animal  feed,  mineral  products, 
inorganic  acids,  chlorides,  clorates, 
sulfites,  sulfates,  phosphates,  cyanides, 
silicates,  radioactive  chemicals,  rare- 
earth  meted  compounds,  hydroxides, 
hydreudne  and  hydroxylamine, 
chlorides,  phosphates,  carbonates, 
hydrocarbons,  alcohols,  phenols,  ethers, 
epoxides,  acetals,  aldehydes,  ketone 
function  compounds,  mono-  and 
polycarboxylic  acids,  phosphoric  esters, 
amine-,  carboxymide,  nitrile-  and 
oxygen-function  compoimds, 
heterocyclic  compounds,  sulfonamides, 
insecticides,  rodenticides,  fungicides 
and  herbicides,  fertilizers,  vitamins, 
hormones,  antibiotics,  gelatins, 
enzymes,  pharmaceutical  glaze, 
essential  oils,  albumins,  gelatins, 
activated  carbon,  residual  lyes,  acrylic 
polymers,  color  lakes,  soaps  and 
detergents,  various  packaging  and 
printing  materials,  medicaments, 
pharmaceutical  products,  and 
instruments  and  appliances  used  in 


medical  sciences.  Some  10  percent  of 
production  is  exported. 

Zone  procedures  would  exempt 
Ohmeda  from  Customs  duty  payments 
on  foreign  materials  used  in  production 
for  export.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rates  that  apply  to  the  finished 
products  (duty-^e).  The  duty  rates  on 
foreign-sourced  items  range  from  duty- 
firee  to  18.6  percent.  At  the  outset,  zone 
savings  would  primarily  involve 
choosing  the  finished  product  duty  rate 
on  SUPRANE®.  FORANE®  and 
AERRANE®  (duty-free),  rather  than  the 
rates  for  their  foreign  components: 
trifluoroethanol  (HTSUS  #2905.50.1000, 
duty  rate — 5.5%), 
chlorodifluoromethane  (HTSUS 
#2903.40.4010 — 3.7%),  and  a  plastic 
valve  assembly  (HTSUS 
#8481.80.5090 — 4.1%).  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the 
plant’s  international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  1, 1995. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  September 
18, 1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
'Office,  Room  G-55,  Federal  Building, 
Chardon  Avenue,  San  Juan  (Hato 
Rey),  Puerto  Rico  00918 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230. 

Dated:  June  26, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-16310  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3S1(M)S-P 
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fOocke*.  34-95] 

Poreign-Trade  Zone  84,  Houston,  TX 
Proposed  Foreign-Trade  Subzone 
Crown  Central  Petroleum  Corporation 
(Oil  Refinery  Complex)  Harris  County, 
Texas 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Houston 
Authority,  grantee  of  FTZ  84,  requesting 
special-purpose  subzone  status  for  the 
oil  refinery  complex  of  Crown  Central 
Petroleum  Corporation  (Crown),  located 
in  Harris  County,  Texas.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  23, 1995. 

The  refinery  complex  (341  acres) 
consists  of  2  sites  in  Harris  County, 
Texas:  Site  1  (200  acres) — main  refinery 
and  petrochemical  feedstock  complex 
located  on  the  Houston  Ship  Channel,  at 
111  Red  Bluff  Road,  Houston;  and  Site 
2  (141  acres) — Crown  Tank  Farm  and 
Terminal,  located  at  1200  Red  Bluff 
Road,  Pasadena. 

The  refinery  (100,000  barrels  per  day; 
380  employees)  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasolhie,  jet  fuel, 
kerosene,  gas  oil,  diesel  fuel,  residual 
fuels,  and  naphthas.  Petrochemicals 
include  methane,  etheine,  butane, 
propane,  and  propylene.  Refinery  by¬ 
products  include  sulfur  and  petroleum 
coke.  Almost  80  percent  of  the  crude  oil 
(80  percent  of  inputs)  and  some 
feedstocks  and  motor  fuel  blendstocks 
are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — ^NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  5.25c  to 
10.5c/barrel.  Foreign  merchandise 
would  also  be  exempt  from  state  and 
local  ad  valorem  taxes.  The  application 
indicates  that  the  savings  from  zone 
procedures  would  help  improve  the 
refinery’s  international  competitiveness. 

In  accordance  with  the  Board’s 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report^to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 


address  below.  The  closing  period  for 
their  receipt  is  September  1, 1995. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the  - 
subsequent  15-day  period  to  September 
18, 1995. 

A  copy  of  the  application  and 
accompanying  e^^ihits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  #1  Allen  Center,  Suite  1160, 
500  Dallas,  Houston,  Texas  77002 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  June  26, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-16309  Filed  6-30-95;  8:45  am) 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  A(32b1)-10-95] 

Foreign-Trade  Zone  122— Corpus 
Christ!,  TX  Subzone  122C  Neste 
Trifinery  Petroleum  Services  (Crude  Oil 
Refinery);  Request  for  Modification  of 
Restriction 

A  request  has  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Port  of  Corpus  Christi  Authority, 
grantee  of  FTZ  122,  ptursuant  to 
§  400.32(h)(1)  of  the  Board’s  regulations, 
for  modification  of  the  restrictions  in 
FTZ  Board  Order  310  authorizing 
Suhzone  122C  at  the  crude  oil  refinery 
of  Neste  Trifinery  Petroleum  Services 
(Neste)  in  Corpus  Christi,  Texas.  The 
request  was  formally  filed  on  June  26, 
1995. 

The  Board  Order  in  question  was 
issued  subject  to  certain  standard 
restrictions,  including  one  that  required 
the  election  of  privileged  foreign  status 
on  incoming  foreign  merchandise.  The 
zone  grantee  has  requested  that  the 
latter  restriction  be  modified  so  that 
Neste  would  have  the  option  available 
xmder  the  FTZ  Act  to  choose  non¬ 
privileged  foreign  (NPF)  status  on 
foreign  refinery  inputs  used  to  produce 
cei  lain  petrochemical  feedstocks  and 
by-products  (primarily  asphalt  at  this 
time). 

The  request  cites  the  FTZ  Board’s 
recent  decision  in  the  Amoco,  Texas 
City,  Texas  case  (Board  Order  731,  60 
FR  13118,  3/10/95)  which  authorized 


suhzone  status  with  the  NPF  option 
noted  above.  In  the  Amoco  case,  the 
Board  concluded  that  the  restriction  that 
precluded  this  NPF  option  was  not 
needed  under  current  oil  refinery 
industry  circumstances. 

Public  comment  on  the  proposal  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address 
helow.  The  closing  period  for  their 
receipt  is  August  2, 1995. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20230. 

Dated;  June  26, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-16308  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3S10-OS-P 


International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  pubUcation  of 
an  antidumping  or  coimtervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  July  31, 1995,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  July  for  the 
following  periods: 
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Antidumping  duty  proceedings 

Period 

Armenia:  Solid  Urea  (A-831-801)  . 

A7artmijan'  Snlirl  llraa  (A— 831— 801)  . . . 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

Georgia:  Solid  Urea  (A-833-801) . . . . . 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

.Inpan*  Industrial  Nitrocellulose  (A-588— 812) . . 

07/01/94-06/30/95 

07/01/94-06/30/95 

.Japan'  Synthetic  Methionine  (A— 588-041)  . 

07/01/94-06/30/95 

07/01/94-06/30/95 

Korea'  Industrial  Nitrocellulose  (A— 580— 805) . 

07/01/94-06/30/95 

Kyrgyzstan:  Solid  Urea  (A— 835-^01)  . 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

07/01/94-06/30/95 

Romania;  Solid  Urea  (A— 485— 601)  . 

07/01/94-06/30/95 

■  Russia;  Solid  Urea  (A'^21— 801) . . . 

07701/94-06/30/95 

07/01/94-06/30/95 

Thailand'  Carbon  Steel  Butt-Weld  Pipe  Fittings  (A— 549— 807) . . 

07/01 /94-06«0/95 

The  People's  Republic  of  China;  Carbon  Steal  Butt-Weld  Pipe  Rttings  (A— 570-814)  . 

07/01/94-06/30/95 

07/01/94-06/30/95 

The  People's  Republic  of  China;  Sabacic  Acid  (A— 570— 825) . 

07/01/94-06/30/95 

Turkmenistan;  S^id  Urea  (A-843-801) . 

07/01/94-06/30/95 

United  Kingdom;  Industrial  Nitrocellulose  (A— 412-803) . 

07/01/94-06/30/95 

Ukraine;  Solid  Urea  (A-823-801)  . 

07/01/94-06/30/95 

Uzbekistan;  Solid  Urea  (A— 844— 801)  . 

07/01/94-06/30/95 

Suspension  Agreements 

Brazil;  Certain  Forged  Steel  Crankshafts  (C— 351-609  . 

01/01/94-12/31/94 

Countervailing  Duty  Proceedings 

European  Economic  Community;  Sugar  (C-408-046)  . 

01/01/94-12/31/94 

In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353.2(lc)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
19  CFR  355.22(a)  of  the  Department’s 
Interim  Regulations  (60  FR  25137  (May 
11, 1995)),  an  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  the  order  for 
which  they  are  requesting  a  review. 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 
an  antidumping  or  coimtervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  fi'om 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  coimtry  of  origin  is  subject  to  a 


separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230.  The  Department 
also  asli»  parties  to  serve  a  copy  of  their 
requests  to  the  Office  of  Antidumping 
Compliance,  Attention:  Pamela  Woods, 
in  room  3065  of  the  main  Commerce 
Btiilding.  Further,  in  accordance  with 
§  353.31(g)  or  §  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department’s  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,’’  for  requests 
received  by  July  31, 1995.  If  the 
Department  does  not  receive,  by  July  31, 
1995,  a  request  for  review  of  entries 
covered  by  an  order  or  finding  listed  in 
this  notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 


at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
coimtervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  June  26, 1995. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-16303  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3510-OS-M 


Intent  To  Revoke  Antidumping  Duty 
Orders  and  Findings  and  To  Terminate 
Suspended  Investigations 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Intent  To  Revoke 
An^dumping  Duty  Orders  and  Findings 
and  To  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
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of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  them  the 
last  day  of  July  1995. 

EFFECTIVE  DATE:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 

Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone  (202)  482—4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department’s  regulations,  we  are 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  foiu  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 
Armenia 
Solid  Urea 
A-831-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Azerbaijan 

Solid  Urea 
A-832-801 
52  FR  26366 
July  14, 1987 

Contact;  Thomas  Barlow  at  (202)  482-5256 
Belarus 
Solid  Urea 
A-822-801 
52  FR  26366 
July  14, 1987 

Contact;  Thomas  Barlow  at  (202)  482-5256 
Georgia 
Solid  Urea 
A-833-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Germany 

Industrial  Nitrocellulose 

A-428-803 

55  FR  28271 


July  10, 1990 

Contact:  Todd  Peterson  at  (202)  482-4195 
Iran 

In-Shell  Pistachio  Nuts 
A-507-502 

51  FR  25922 
July  17, 1986 

Contact;  Valerie  Turoscy  at  (202)  482-0145 
Japan  ^ 

Cast  Iron  Pipe  Fittings 
A-588-605 

52  FR  25281 
July  6, 1987 

Contact:  Sheila  Forbes  at  (202)  482-5253 
Japan 

High  Power  Microwave  Amplifiers  and 
Components  Thereof 
A-588-005 
47  FR  31413 
July  20, 1982 

Contact:  Michael  Heaney  at  (202)  482-4475 
Japan 

Industrial  Nitrocellulose 
A-588-812 
55  FR  28268 
July  10, 1990 

Contact;  Michael  Heaney  at  (202)  482-4475 
Japan 

Synthetic  Methionine 
A-588-041 
38  FR  18382 
July  10, 1973 

Contact:  Michael  Heaney  at  (202)  482-4475 
Kazakhstan 
Solid  Urea 
A-834-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Kyrgyzstan 

Solid  Urea 
A-835-801 
52  FR  26366 
July  14. 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Latvia 
Solid  Urea 
A-449-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Lithuania 

Solid  Urea 
A-451-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Moldova 
Solid  Urea 
A-841-801 
52  FR  26366 
July  14, 1987 

Contact;  Thomas  Barlow  at  (202)  482-5256 
Romania 
Solid  Urea 
A-485-601 


53  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Russia 
Solid  Urea 
A-821-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
South  Korea 
Industrial  Nitrocellulose 
A-580-805 
55  FR  28266 
July  10, 1990 

Contact;  Rebecca  Trainor  at  (202)  482-0666 
Tajikistan 

Solid  Urea 
A-842-801 
52  FR  26366 
July  14, 1987 

Contact;  Thomas  Barlow  at  (202)  482-5256 
The  People's  Republic  of  China 
Industrial  Nitrocellulose 
A-570-802 
55  FR  28267 
July  10, 1990 

Contact:  Rebecca  Trainor  at  (202)  482-0666 
The  Ukraine 
Solid  Urea 
A-823-801 
52  FR  26366 
July  14. 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Turkmenistan 
Solid  Urea 
A-843-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
Uzbekistan 
Solid  Urea 
A-844-801 
52  FR  26366 
July  14, 1987 

Contact:  Thomas  Barlow  at  (202)  482-5256 
If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department’s  notice  of 
opportimity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department’s  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)(3),  (4),  (5),  and  (6) 
of  the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
•revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
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of  July  1995.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  §  353.2(k)(3),  (4), 
(5),  and  (6)  of  the  Department’s 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §  353.31(i)  of  the 
Department’s  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4){i). 

Dated;  June  26, 1995. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-16300  Filed  6-30-95;  8:45  am] 
BILUNG  cooe  351IM)S-P 


[A-58&-601] 

Certain  Stainless  Steel  Cooking  Ware 
From  the  Republic  of  Korea: 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

SUMMARY:  In  response  to  requests  from 
Farberware,  Inc.  (the  petitioner),  the 
Department  of  Commerce  (the 
Department)  is  conducting 
administrative  reviews  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  firom  the 
Republic  of  Korea.  This  notice  of  the 
preliminary  results  covers  three 
consecutive  review  periods  for  January 
1, 1991  through  December  31, 1991, 
January  1, 1992  through  December  31, 
1992,  and  January  1, 1993  through 
December  31, 1993.  The  1991  and  1992 
reviews  cover  two  manufacturers/ 
exporters,  Namil  Metal  Company 
(Namil)  and  Daelim  Trading  Company, 
Ltd.  (Daelim).  The  1993  review  covers 
one  manufacturer/exporter,  Daelim.  The 
reviews  indicate  the  existence  of 
dumping  margins  during  these  periods. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 


final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results. 

EFFECTIVE  DATE:  July  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  S.  Wei  or  Zev  Primor,  Office  of 
Antidumping  Compliance,  Import 
Administration,  Intematidnal  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  an 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  on  January  20, 1987 
(52  FR  2139).  The  Department 
published  notices  of  “Opportimity  To 
Request  an.  Administrative  Review”  of 
the  antidumping  duty  order  for  the  1991 
review  period  (56  FR  66846,  December 
26, 1991),  for  the  1992  review  period  (58 
FR  4148,  January  13, 1993),  and  for  the 
1993  review  period  (59  FR  564,  January 
5, 1994).  On  January  31, 1991,  the 
petitioner  requested  that  the  Department 
conduct  an.  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  for  two 
manufacturers/exporters,  covering  the 
period  January  1, 1991  through 
December  31, 1991.  We  initiated  the 

1991  review  on  February  24, 1992  (57 
FR  6314).  On  January  27, 1993,  the 
petitioner  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  firom  the 
Republic  of  Korea  for  two 
manufacturers/exporters,  covering  the 
period  January  1, 1992  through 
December  31, 1992.  We  initiated  the 

1992  review  on  March  8, 1993  (58  FR 
12931).  On  January  31, 1994,  the 
petitioner  requested  that  the  Department 
conduct  an  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea  for  one  manufacturer/ 
exporter,  covering  the  period  January  1, 

1993  through  December  31, 1993.  We 
initiated  the  1993  review  on  February 
17, 1994  (59  FR  7979). 

The  Department  is  now  conducting 
reviews  for  these  periods  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act). 


Scope  of  the  Review 

The  products  covered  by  these 
administrative  reviews  are  certain 
stainless  steel  cooking  ware  from  the 
Republic  of  Korea.  During  the  review 
periods,  such  merchandise  was 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
7323.93.00.  The  products  covered  by 
this  order  are  skillets,  frying  pans, 
omelette  pans,  saucepans,  double 
boilers,  stock  pots,  dutch  ovens, 
casseroles,  steamers,  and  other  stainless 
steel  vessels,  all  for  cooking  on  stove  top 
burners,  except  tea  kettles  and  fish 
poachers.  Excluded  fi’om  the  scope  is 
stainless  steel  kitchen  ware.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs’  purposes. 

The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

The  review  periods  (FOR)  are  January 
1, 1991  through  December  31, 1991, 
January  1, 1992  through  December  31, 
1992,  and  January  1, 1993  through 
December  31, 1993,  respectively.  The 
1991  and  1992  reviews  cover  two 
companies,  Namil  emd  Daelim.  The 
1993  review  covers  one  company, 
Daelim. 

Use  of  Best  Information  Available 

Namil 

For  the  1991  review,  in  filing  its 
questionnaire  response,  Namil  failed  to 
submit  computer  tapes  of  all  sales  data 
in  a  timely  manner.  Because  this  data 
was  provided  after  the  due  date,  the 
Department  rejected  this  additional 
submission  in  accordance  with  19  CFR 
353.31(b)(2).  Therefore,  in  the  case  of 
Namil,  we  have  calculated  a  dumping 
margin  using  the  best  information 
available  (BIA),  in  accordance  with 
section  776(c)  of  the  Act  and  19  CFR 
353.37(b). 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology.  The  Department  assigns 
lower  margins  to  those  respondents  who 
cooperate  in  a  review  (tier  two),  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
do  not  cooperate  in  the  review,  or  who 
significantly  impede  the  proceeding 
(tier  one)(see  Allied  Signal  Aerospace 
Co.  V.  United  States,  996  F.2d  1185 
(Fed.Cir.,  June  22, 1993),  aff’d,  28  F.3d 
1188,  cert,  denied,  1995  U.S.  Lexis  100 
(1995)  [Allied-Signal)). 

When  a  company  substantially 
cooperates  with  our  requests  for 
information,  but  fails  to  provide  the 
information  requested  in  a  timely 
manner  or  in  the  form  requested,  we 
assign  the  company  second-tier  BIA, 
which  is  the  higher  of  (1)  the  firm’s 
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highest  rate  (including  the  “all  others” 
rate)  for  the  same  class  or  kind  of 
merchandise  from  the  same  country 
from  a  prior  administrative  review  or,  if 
the  firm  has  never  before  been 
investigated  or  reviewed,  the  “all 
others”  rate  from  the  less-than-fair-value 
(LTFV)  investigation;  or  (2)  the  highest 
calculated  rate  in  this  review  for  any 
firm  for  the  class  or  kind  of  merchandise 
from  the  same  country  of  origin  (see 
Allied-Signal,  28  F.3d  at  1189, 1190 
n.2). 

Because  Namil  submitted  the 
narrative  portion  of  the  questionnaire 
response  in  a  timely  manner,  we  are 
using  cooperative  BIA  as  the  basis  for 
Namil’s  margin  for  the  1991  review.  For 
Namil,  we  have  used,  as  BIA,  11.22 
percent,  which  is  the  highest  rate 
calculated  in  this  review. 

For  the  1992  review,  Namil  failed  to 
respond  to  the  Department’s 
questionnaire.  When  a  company  refuses 
to  cooperate  with  the  Department,  or 
otherwise  significantly  impedes  the 
Department’s  proceedings,  it  assigns 
that  company  first-tier  BIA,  which  is  the 
higher  of  (1)  the  highest  of  the  rates 
foimd  for  any  firm  for  the  same  class  or 
kind  of  merchandise  in  the  same 
country  of  origin  in  the  LTFV 
investigation  or  a  prior  administrative 
review;  or  (2)  the  highest  calculated  rate 
foimd  in  the  present  administrative 
review  for  any  firm  for  the  same  class 
or  kind  of  merchandise  from  the  same 
covmtry  of  origin  (Id.). 

We,  therefore,  are  using 
uncooperative  BIA  as  the  basis  for 
Namil’s  margin  in  the  1992  review.  For 
Namil,  we  have  used,  as  BIA,  31.23 
percent,  which  is  the  highest  rate 
calculated  for  any  firm  in  the  first 
review  (see  Certain  Stainless  Steel 
Cooking  Ware  from  the  Republic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  58  FR 
9560,  February  22, 1993). 

Daelim 

Daelim  responded  to  the  Department’s 
questionnaires.  However,  at  verification 
for  the  1991  review,  we  discovered 
some  U.S.  sales,  with  either  sale  dates 
or  U.S.  entry  dates  during  the  FOR, 
which  Daelim  had  failed  to  report  in  its 
original  and  supplemental  questionnaire 
responses.  The  submission  of  U.S.  sales 
is  a  critical  element  in  our  calculation 
of  the  dumping  margin.  Failure  to 
provide  all  of  the  U.S.  sales  is  a  serious 
omission,  which  can  cause  our  dumping 
margin  to  be  distorted.  This  failure  of 
Daelim  to  fully  respond  to  the 
Department’s  questionnaire  in  a  timely 
manner  has  led  the  Department  to  apply 
partial  BIA  to  its  U.S.  sales  in 
accordance  with  section  776(c).  In 


applying  partial  BIA  to  Daelim’s  U.S. 
sales,  we  used  to  these  unreported  U.S. 
sales  the  highest  rate  foimd  for  any  firm 
for  the  same  class  or  kind  or 
merchandise  in  the  same  country  of 
origin  in  the  LTFV  investigation  or  a 
prior  administrative  review.  We  have 
applied  as  BIA  for  these  unreported 
sales  a  rate  of  31.23  percent,  which  was 
the  highest  rate  calculated  for  any  firm 
in  the  first  review  (Id.). 

United  States  Price 

In  calculating  USP  for  Daelim  for  each 
review,  the  Department  used  purchase 
price,  as  defined  in  section  772  of  the 
Act,  because  the  merchandise  was  sold 
to  imrelated  U.S.  purchasers  prior  to 
importation  and  exporter’s  sales  price 
was  not  otherwise  indicated.  Purchase 
price  was  based  on  the  packed,  FOB 
price  to  unrelated  purchasers  in  the 
United  States.  For  each  review,  we 
made  deductions  from  the  unit  price, 
where  applicable,  for  terminal  handling 
charges,  brokerage  charges,  inland 
frei^t,  wharfage,  container  freight 
station  (CFS)  charges,  export  license 
recommendation  fees,  outer  (shipment) 
packaging,  and  miscellaneous,  bank- 
related  expenses.  We  made  an  addition 
to  Daelim’s  USP  for  duty  drawback  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

In  the  1991  review,  Daelim  claimed 
that  it  incurred  weuranty  expenses  to 
one  U.S.  customer  on  sales  which 
occurred  prior  to  the  POR.  At 
verification,  we  discovered  that 
Daelim’s  warranty  expenses  were 
actually  a  recision  of  a  price  increase  to 
the  U.S.  customer.  Daelim’s  invoices 
reported  the  lower  price  that  the  U.S. 
customer  had  actually  paid  for  the 
merchandise.  However,  in  its  response 
to  the  Department’s  questionnaire, 
Daelim  reported  the  price  to  the 
customer  including  the  price  increase. 
Consequently,  we  used  the  actual  lower 
price  charged  by  Daelim  to  that 
customer,  rather  than  the  prices  for  U.S. 
sales  reported  by  Daelim  on  its 
computer  tape.  Because  some  selling 
expenses  were  based  on  sales  value,  we 
made  additional  adjustments  to 
Daelim’s  reported  U.S.  brokerage 
expense  and  export  license 
recommendation  fee  for  sales  to  the  one 
U.S.  customer.  We  did  not  make  a 
warranty  expense  adjustment  to  the  USP 
of  the  other  U.S.  customers.  Daelim  did 
not  incur  any  warranty  expenses  during 
the  1992  and  1993  PORs. 

For  those  U.S.  sales  which  Daelim 
failed  to  report  prior  to  verification  for 
the  1991  review  with  either  sale  dates 
or  entry  dates  during  the  POR,  we 
applied  a  BIA  rate  of  31.23  percent 


No  other  adjustments  to  USP  were 
claimed  or  allowed. 

Foreign  Market  Value 

For  the  purposes  of  the  preliminary 
reviews,  we  determined  that,  due  to  the 
nature  of  the  merchandise  under  review, 
none  of  the  cooking  ware  sold  in  the 
United  States  could  reasonably  be 
compared  to  cooking  ware  sold  in  the 
home  market.  This  is  due  to  the  fact  that 
the  majority  of  the  cooking  ware  sold  in 
the  United  States  consisted  of  semi¬ 
finished  products  for  further 
manufacturing  in  the  United  States, 
whereas  the  cooking  ware  sold  in  the 
home  market  consisted  of  finished 
products.  Under  the  Department’s 
standard  practice,  we  only  compare  U.S. 
products  with  products  that  have  a 
difference  in  variable  cost  of 
manufacture  (difmer)  of  less  than  20 
percent.  Because  products  sold  in  the 
home  market  did  not  pass  the 
Department’s  difmer  test,  we  did  not  use 
the  home  market  sales  as  a  basis  for 
FMV.  In  accordance  with  section 
773(a)(2)  of  the  Act,  we  calculated  FMV 
based  on  constructed  value  of  the 
models  sold  in  the  United  States  for  the 
1991, 1992,  and  1993  reviews  (see  Large 
Power  Transformers  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  45767, 
DOC  Position  to  Comment  1,  October  5, 
1992,  and  High  Information  Content 
Flat  Panel  Displays  and  Display  Glass 
Therefore  from  Japan;  Final  ^ 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  56  FR  32376,  32388,  DOC 
Position  to  Hosiden  Comment  1,  July  16, 
1991). 

In  accordance  with  section  773(e)  of 
the  Act,  the  constructed  value  of  the 
models  sold  in  the  United  States 
included  materials,  fabrication,  general 
expenses,  profit,  and  packing.  As  a 
result  of  our  verification  findings  for  the 
1991  review,  we  recalculated  Daelim’s 
1991  reported  costs  for  direct  labor, 
variable  overhead,  interest  expense, 
profit,  direct  selling  expenses,  indirect 
selling  expenses,  imputed  credit,  and 
general  and  administrative  expenses  for 
the  purpose  of  deriving  constructed 
value.  We  multiplied  each  by  a  factor 
based  on  our  findings  during  the 
verification  of  Daelim’s  reported  cost 
data. 

As  a  result,  we  recalculated  total  cost 
of  manufacturing,  total  cost  of 
production,  and  total  constructed  value 
based  on  the  changes  to  Daelim’s 
reported  costs  for  the  1991  review. 
Revised  total  cost  of  manufacturing 
equalled  the  sum  of  revised  direct  labor, 
revised  variable  overhead,  fixed 
overhead,  and  direct  material  costs. 
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Revised  total  cost  of  production 
equalled  the  sum  of  revised  total  cost  of 
manufacturing,  revised  direct  selling 
expense,  revised  indirect  selling 
expense,  revised  imputed  credit 
expense,  revised  general  and 
administrative  expense,  and  revised 
interest  expense.  Revised  total 
constructed  value  equalled  the  sum  of 
revised  total  cost  of  production  and 
revised  profit. 

As  a  result  of  our  verification  findings 
for  the  1992  and  1993  reviews,  we 
recalculated  Daelim’s  reported  costs  for 
the  respective  period  for  general  and 
administrative  expenses,  interest,  and 
profit  for  the  purpose  of  deriving 


constructed  value,  in  accordance  with 
section  773(e)  of  the  Act.  As  a  result,  we 
recalculated  total  cost  of  production  and 
total  constructed  vfdue  based  on  the 
changes  to  Daelim's  reported  costs  for 
the  1992  and  1993  reviews.  Revised 
total  cost  of  production  equalled  the 
sum  of  total  cost  of  manufacturing  and 
total  general  expenses,  which  included 
revised  general  and  administrative 
expenses,  revised  interest  expenses,  and 
selling  expenses.  Revised  total 
constructed  value  equalled  the  sum  of 
revised  total  cost  of  production  and 
revised  profit.  In  the  1993  review,  in 
accordance  with  19  CFR  353.56  (b)(1), 
we  ofiset  commissions  paid  in  the  U.S. 


market  with  indirect  selling  expenses 
fi'om  the  home  market  since  no 
commissions  were  paid  in  the  home 
market. 

In  accordance  writh  section 
773(e)(1)(B)  of  the  Act,  we  used  the 
statutory  minima  of  8  percent  for  profit 
and  10  percent  for  general  expenses  for 
each  review  since  reported  profits  and 
general  expenses  were  less  than  the 
statutory  minima  for  each  leview. 

Preliminary  Results 

As  a  result  of  our  reviews,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manufacturer/Exporter 

Time  Period 

Margin 

(percent) 

Namil  Metal  Company,  Ltd  . . . 

1/1/91-12/31/91 

11.22 

Daelim  Trading  Company,  Ltd . . . 

1/1/91-12/31/91 

11.22 

Namil  Metal  Company,  Ltd  . . 

1/1/92-12/31/92 

31.23 

Daelim  Trading  Company,  Ltd . . . . 

1/1/92-12/31/92 

3.43 

Daelim  Trading  Company,  Ltd . 

1/1/93-12/31/93 

0.14  i 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  publication 
of  this  notice  and  any  interested  party 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day* 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  Avritten  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  37 
days  after  the  date  of  publication.  The 
Department  wrill  publish  a  notice  of  the 
final  results  of  these  administrative 
reviews,  which  will  include  the  results 
of  its  analysis  of  issues  raised  in  any 
such  briefs  or  comments. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  USP  and 
FMV  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  certain  stainless  steel  cooking  ware 
from  the  Republic, of  Korea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  these 
administrative  reviews,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  for  Namil  ^11  be  that 
margin  established  in  the  final  results  of 


these  reviews;  (2)  if  Daelim’s  latest 
period  of  review  rate  remains  de 
minimis  for  the  final  results.  Customs 
will  require  a  cash  deposit  of  zero 
percent;  (3)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  these  reviews  but  covered  in  the 
original  LTFV  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
published  in  the  final  determination  or 
final  results  for  which  the  maniifacturer 
or  exporter  received  a  compemy-specific 
rate;  (4)  if  the  exporter  is  not  a  firm 
covered  in  these  reviews,  or  the  original 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  these 
reviews,  or  the  LTFV  investigation;  and 
(5)  if  neither  the  exporter  nor  the 
manufacturer  is  a  &m  covered  in  these 
or  any  previous  reviews,  thocash 
deposit  rate  will  be  8.10  percent,  the 
“all  others”  rate  established  in  the  L'TFV 
investigation  (52  FR  2139,  January  20, 
1987). 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  “[n]o 

product  *  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  and  export  subsidization.” 

This  provision  is  implemented  by 
section  772(d)(1)(D)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  a  bond  for  that 
amount.  Accordingly,  before  completion 


of  the  final  results  of  these 
administrative  reviews,  the  level  of 
export  subsidies  as  determined  in 
Certain  Stainless  Steel  Cooking  Ware 
from  the  Republic  of  Korea;  Final 
Affirmative  Countervailing  Duty 
Determination,  51  FR  42867  (November 
26, 1986),  which  is  0.71  percent  ad 
valorem,  will  be  subtracted  from  the 
dumping  margin  for  cash  deposit 
pvirposes.  There  have  been  no  reviews 
conducted  since  the  publication  of  the 
countervailing  duty  order. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 

1675(a)(1))  and  19  CFR  353.22. 

Dated:  June  26, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-16305  Filed  6-30-95;  8:45  am) 
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[A-401-603;  A-h401-206] 

Welded  Stainless  Steel  Hollow 
Products  From  Sweden;  Opportunity 
To  Request  Administrative  Review 

AGENCY:  Import  Administration,. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  opportunity  to  request'' 
administrative  review  of  antidumping 
duty  order. 

BACKGROUND:  On  October  9. 1987,  the 
Department  of  Commerce  (the 
Department)  pubUshed  in  the  Federal 
Register  the  ^aid«9termination  of  its 
investigation  of  sales  at  less-than*feir- 
value  (LTFV)  of  stainless  steel  hollow 
products  (SSHP)  from  Sweden  (52  FR 
37810).  On  Novemlier  25, 1987,  the 
International  Trade  Commission  (TTC) 
pubUshed  its  final  determination,  in 
which  it  foimd  that  imports  of  seamless 
SSHP  weie  causing  material  injury  to 
the  U.S.  ind\istry,  W  that  imports  of 
welded  SSHP  were  not  causing  injury, 
or  threatening  to  cause  injury,  to  the 
U.S.  industry  (52  FR  45246).  Therefore, 
on  Decembers,  1987,  the  Department 
pxibUshed  an  antidumping  duty  order 
coveringtinly  seamless  SSHP  ^m 
Sweden  (A-401-603}. 

Subsequently,  the  domestic  producers 
of  SSHP  challenged  the  FTC’s  negative 
determination  vdth  respect  to  imports  of 
welded  SSHP  before  the  Court  of 
International  Trade  (CTT).  Gb  June  20, 
1990,  the  QT  remanded  the 
determination  to  the  ITC.  Upon  remand, 
the  ITC  determined  that  the  U.S. 
industry  was  materially  injtued  by 
imports  of  welded  SSHP  from  Sw^en. 
The  CTT  affirmed  the  FTC’s 
redeteimination  on  November  27, 1990. 
Accordingly,^  the  Department  pubUshed 
in  the  Federal  Register  a  notification  of 
the  CTT’s  decision,  and  instructions, 
effective  December  7, 1990,  to  suspend 
the  Uquidation  of  entries  of  welded 
SSHP  from  Sweden  (55  FR  51745, 
December  17, 1990). 

FoUowing  the  Court  of  Appeals  for 
the  Federal  Circuit’s  (CAFC)  affirmation 
of  the  CTT’s  decision,  the  TTC  pubUshed 
its  final  affirmative  determination  of 
injmy  for  the  antidumping  duty 
investigation  of  welded  SSHP  from 
Sweden  (57  FR  42761).  Subsequently, 
the  Department  pubUshed  an  amended 
antidumping  duty  order  for  SSHP  from 
Sweden  on  November  5, 1992  (57  FR 
52761)  in  order  to  include  welded, 
along  with  seamless,  SSHP  in  the  scope 
of  the  order. 

The  Department  is  now  issuing  an 
opportunity  notice  for  interested  parties, 
as  defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  to  request,  in 


accordance  with  section  353.22  olthe 
Department’s  regulations  (1993),  that 
the  Department  conduct  administrative 
reviews  of  the  antid\xmping  duty  ordw 
on  welded  SSHP  for  the  periods 
December’7, 1990-throu^  November 
30, 1991,  and  December  1, 1991  through 
November  30, 1992, 

Additionally;  since  the  Department 
considers  welded  and  seamless  SSHP  to 
be  a  sin^e  class  or  land  of  merchandise, 
we  are  msregazding  the  separate  case 
number  (A-401-206)  under  whidi  the 
Department  instructed  the  Customs 
Service.  (Customs)  to  suspend 
Uqmdation  of  entries  nf  welded  SSHP 
and  have  instructed  Customs  to  suspend 
the  Uquidation  of  all  entries  of  SSHP 
under  the  original  case  immber  (A-401- 
603).  Furtiiermore,  since  we  intend  to 
conduct  any  administrative  reviews 
requested  as  a  result  of  this  notice  \mdar 
the  original' case  number  ( A-401-603 J, 
aU  requests  for  administrative  reviews 
shotdd  be  filed  xmder  this  case  number. 
OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  July  31, 1995,  interested 
parties  may  request  administrative 
reviews  olthe  following  order  for  the 
following  periods: 


Antiduniping  duty  pro- 
oaedngs 

Period 

SWEDEN:.  Stainless - 
Steel  Welded  Hollow 
Products  (A-401- 
603) . 

12/07/90-11/30/91 

SWEDEN:  Stainless 
Steel  Welded  Hollow 
Products  (A-401- 
603)  . 

12/01/91-11/30/92 

In  accordance  with  sections  353.22(a) 
of  the  regulations,  an  interested  party  as 
defined  by  section  353.2(k)  may  request 
in  writing  that  the  Secretary  conduct  an 
administrative  review.  The  interested 
party  must  specify  for  which  individual 
producers  or  resellers  covered  by  an 
antidumping  finding  or  order  it  is 
requesting  a  review,  and  must  state  why 
it  desires  the  Secretary  to  review  those 
particular  producers  or  resellers. 

Seven  copies  of  tha  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidumping  Compliance,  Attention; 
John  Kugelman,  in  room  3065  of  the 
main  Commerce  Building.  Further,  in 
accordance  with  section  353.31(g),  a 
copy  of  each  request  must  be  served  on 
every  party  on  the  Department’s  service 
list. 


The  Department  wilL  publish  in  the 
Federal  Register  a  notice  of  “Initiation 
of  Antidumping  Duty  Administrative 
Review,”  for  requests  received  by  July 
31, 1995.  If  the  Department  does  not 
receive,  by  July  31, 1995,  a  request  for 
review  of  entries  covered  by  the  order 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  Customs  to  assess  antidumping 
duties  on  those  entries  at  a  rate  equal  to 
the  cash  deposit  of  (or  bond  fbiij 
estimated  antidumping  duties  required 
oir  those  entries  at  the  time  of  en^,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  reqxiired  by  statute, 
but  is  pubUshed  as  a  service  to  tha 
international  trading  commimity. 

Dated: -June  22, 1995. 

Joseph  A.  Spefriiti, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-16311  Filed  6-30-9«.8:45aml 
BILUNO  CODE  351(M)S-P 


Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Quota  Cheese' 

AGENCY:  Import  Administration, 
Internationa  Ttade  Administration, 
Department  of  Commerce. 

ACTION:  PubUcation  of  Quarterly  Update 
to  Annual  Listing  of  Foreign 
Government  Subsidies  on  Articles  of 
Quota  Cheese. 

SUMMARY:  The  Department  of  Commerce 
(the  Department),  in  consultation  with 
the  Secretary  of  Agriculture,  has 
prepared  a  quarterly  update  to  its 
annual  list  of  foreign,  government 
subsidies  on  articles  of  quota  cheesa 
We  are  pubUshing  the  current  listing  of 
those  subsidies  that  we  have  determined 
exist. 

EFFECTIVE  DATE:  July  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay,  Office 
of  Coimtervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone;  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (the  Act)  requires  the  Department 
to  determine,  in  consultation  with  the 
Secretary  of  Agriculture,  whether  any 
foreign  government  is  providing  a 
subsidy  with  respect  to  any  article  of 
quota  cheese,  as  defined  in  section 
701(c)(1)  of  the  Act,  and  to  publish  an 
annual  Ust  and  quarterly  uj^ates  of  the 
type  and  amount  of  those  subsidies. 
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The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  quota  cheese.  The  appendix 
to  this  notice  lists  the  coimtry,  the 
subsidy  program  or  programs,  and  the 
gross  and  net  amounts  of  each  subsidy 


for  which  information  is  currently 
available. 

The  Department  will  incorporate 
additional  programs  which  are  foimd  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  prggrams 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  ^eese  to 
submit  such  information  in  writing  to 


the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 


Dated:  June  26, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 


Country 


Austria . 

Belgium  . 

Canada  . 

Denmark . 

Finletnd  . 

France . 

Germany  .... 

Greece  . 

Irelarrd  . 

Italy  . 

Luxembourg 
Netherlands 
Norway . 


Total  . 

Portugal . 

Spain . 

Switzerland 
U.K . 


’  Defined  in  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 


APPENDIX— Quota  Cheese  Subsidy  Programs 


Ptx>gram(s) 

■iiiiiia 

Net  2  subsidy 

Export  Restitution  Payments . 

58.4r/lb. 

58.4/lb. 

European  Community  (EC)  Restitution  Payments  . . 

41.4</lb. 

41.4f/lb. 

Export  Assistarwe  on  Certain  Types  of  Cheese . 

24.9«/lb. 

24.9«/lb. 

EC  Restitution  Payments . . . 

42.2«/lb. 

42.2r/lb. 

Export  Subsidy . 

55.7*/lb. 

55.7#/lb. 

EC  Restitution  Payments . 

37.8f/lb. 

37.8*/lb. 

EC  Restitution  Payments  . . . . 

50.1  «/lb. 

50.1  f/lb. 

EC  Restitution  Payments . . . 

O.Of/lb. 

O.Of/lb. 

EC  Restitution  Payments . 

35.2f/lb. 

35.2f/lb. 

EC  Restitution  Payments . 

88.8f/lb. 

88.8</lb. 

EC  Restitution  Payments  . 

41.4</lb. 

41.4«/lb. 

EC  Restitution  Payments . . 

38.5r/lb. 

38.5«/lb. 

Indirect  (Milk)  Subsidy . 

18.4r/lb. 

18.4«/lb. 

Consumer  Subsidy . 

40.8f/lb. 

40.8^b. 

59.2</lb. 

59.2(/lb. 

EC  Restitution  Payments . 

33.8f/lb. 

33.8(t/lb. 

EC  Restitution  Payments . . . 

44.4</lb. 

44.M/\b. 

Deficiency  Payments . 

171.2#/lb. 

171.2#/lb. 

EC  Restitution  Payments . 

35.3f/lb. 

35.3f/lb. 

(FR  Doc.  95-16304  FUed  6-30-95;  8:45  am] 
BIUJNG  CODE  3510-OS-I> 

Determination  Not  To  Revoke 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Determination  Not  to 
Revoke  Countervailing  Duty  Orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  orders  listed  below. 

EFFECTIVE  DATE:  July  3, 1995. 

FbR  FURTHER  INFORMATION  CONTACT: 

Brian  Albright  or  Maria  MacKay,  Office 
of  Coimtervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone;  (202)482-2786. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  March  31, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  16620)  its  intent  to  revoke  the 
covmtervailing  duty  orders  listed  below. 
Under  19  CFR  355.25(d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  in  sections  355.2(i)(3),  (i)(4), 
(i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  5th  anniversary 
month. 

Within  the  specified  time  frame,  for 
these  covmtervailing  duty  orders,  we 
received  either  an  objection  from  a 
domestic  interested  party  to  our  intent 
to  revoke  or  a  request  for  review. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  these  orders. 

This  determination  is  in  accordance 
with  19  CTR  355.25(d)(4). 


Countervailing  Duty  Orders 

Argentina:  Wool  (C-357-002),  04/04/83, 
48  FR  14423 

Malaysia:  Carbon  Steel  Wire  Rod  (C- 
557-701),  04/22/88,  53  FR  13303 
Peru:  Pompon  Chrysanthemums  (C- 
333-601),  04/23/87,  52  FR  13491 

Dated;  June  22, 1995. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-16301  Filed  6-30-95;  8:45  am] 
BtLUNG  CODE  3510-DS-P 


IC-61 4-503] 

Lamb  Meat  From  New  Zealand; 
Termination  of  Countervailing  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Termination  of 
Coimtervailing  Duty  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
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1993-1994  administrative  review  on 
lamb  meat  from  New  Zealand  because 
tbe  countervailing  duty  order  has  been 
revoked  effective  March  31, 1993.  The 
review  was  initiated  on  October  13, 

1994,  (59  FR  51939)  for  the  period  April 
1, 1993  through  March  31, 1994. 
EFFECTIVE  DATE:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.,  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  22, 1995,  the  Department 
issued  the  final  results  of  the 
administrative  review  for  the  1992-1993 
period  of  review,  and  revoked  the  entire 
countervailing  duty  order  effective 
March  31, 1993  (60  FR  27082).  The 
Department  found  that  the  GONZ  had 
met  the  requirements  for  revocation  of 
the  countervailing  duty  order  pursuant 
to  19  CFR  §  355.25(a)(1)  and  19  CFR 
355.25(b)(1).  Based  upon  certification  by 
GONZ,  as  well  as  fi:om  the  Department’s 
previous  two  consecutive  administrative 
reviews,  the  Department  determined 
that  the  GONZ  has  abohshed  all  subsidy 
programs  for  lamb  meat  for  a  period  of 
three  consecutive  years.  In  addition,  the 
GONZ  has  certified  that  it  will  not 
reinstate  the  abolished  programs  or 
substitute  other  countervailable 
programs.  The  Department  further 
determined  that  there  was  no  likelihood 
that  the  GONZ  would  substitute  or 
replace  formerly  countervailable 
programs  with  new  subsidies. 

Prior  to  the  Department’s  final 
determination  to  revoke  the  order,  there 
was  an  opportunity  for  interested 
parties  to  request  an  administrative 
review  of  this  order  for  the  period  April 
1, 1993,  through  March  31,  1994.  The 
GONZ  submitted  a  request  for  an 
administrative  review  of  this  period  on 
September  30, 1994  and  the  Department 
initiated  the  review  on  October  13, 1994 
(59  FR  51939). 

Since  the  IDepartment  revoked  the 
order  effective  March  31, 1993,  there  is 
no  basis  for  completing  the 
administrative  review  covering  the 
1993-1994  period.  Therefore,  the 
Department  is  hereby  terminating  this 
^evie^v• 

Dated:  June  22, 1995. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-16306  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3510-DS-P 


National  Oceanic  and  Atmospheric 
Adminiatration 

[Docket  No.  950621169-6163-01] 

RIN:  0646-ZA17 

NOAA  Pan-American  Climate  Studies 
(PACS),  Program  Announcement 

AGENCY:  Office  of  Global  Programs, 
National  Oceanic  and  Atmospheric 
Administration,  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Pan-American  Climate 
Studies  (PACS)  Program  is  a 
contribution  to  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  Climate  and  Global  Change 
Program,  and  as  such  is  designed  to 
improve  our  ability  to  observe,  ' 
imderstand,  predict,  and  respond  to 
changes  in  the  global  environment.  This 
program  builds  on  NOAA’s  mission 
requirements  and  longstanding 
capabilities  in  global  change  research 
and  prediction.  The  PACS  Program  is  a 
contributing  element  of  the  U.S.  Global 
Change  Research  Program  (USGCRP), 
which  is  coordinated  by  the  interagency 
Committee  on  Environmental  and 
Natural  Resources.  NOAA’s  program  is 
designed  to  complement  other  agency 
contributions  to  that  national  effort. 
OATES:  Strict  deadlines  for  submission 
to  the  FY  1996  process  are:  Letters  of 
Intent  must  be  received  at  the  Office  or 
Global  Program  (OGP)  no  later  than 
August  2, 1995.  Full  proposals  must  be 
received  at  OGP  no  later  than  September 
22, 1995.  Applicants  should  receive 
notification  of  the  suitability  of  their 
intended  proposals  by  August  11, 1995. 
Investigators  who  have  not  received 
notification  by  that  date  should  contact 
the  program  office.  The  time  from  target 
date  to  grant  award  varies  with  program 
area.  We  anticipate  that  review  of  the 
full  proposal  will  occur  during  the  fall 
of  1995  and  funding  should  begin 
during  the  early  spring  of  1996  for  most 
approved  projects.  April  1, 1996,  should 
be  used  as  the  proposed  start  date  on 
proposals,  tmless  otherwise  directed  by 
a  Program  Manager.  Applicants  should 
be  notified  of  their  status  within  6 
months.  All  proposals  must  be 
submitted  in  accordance  with  the 
guidelines  below.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

ADDRESSES:  Proposals  should  be 
submitted  to: 

Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric 
Administration,  1100  Wayne  Avenue, 
Suite  1225,  Silver  Spring,  MD  20910- 
5603,  Attn:  Michael  Patterson 


An  Applications  Kit  can  be  obtained 
from:  Grant  Management  Division, 
National  Oceanic  and  Atmospheric 
Administration,  1325  East  West 
Highway,  Room  5426,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Patterson  at  the  above  address, 
301-427-2089x12,  Internet: 
Patterson@ogp.noaa.gov;  or  Stephen 
Piotrowicz,  NOAA/Office  of  Oceanic 
and  Atmospheric  Research,  1315  East- 
West  Highway,  Rm  11560,  Silver 
Spring,  MD  20910,  301-713-2465, 
Internet:  SPiotrowicz@o6u.noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Funding  Availability 

This  Progreun  Announcement  is  foi 
projects  to  be  conducted  by 
investigators  both  inside  and  outside  of 
NOAA,  over  a  period  of  up  to  three 
years.  NOAA  beheves  that  the  Climate 
and  Global  Change  Program  will  benefit 
significantly  from  a  strong  partnership 
with  outside  investigators.  Current 
Program  plans  assume  that 
approximately  50%  of  the  total 
anticipated  new  resources  available  ($0- 
5-1.0  milhon)  in  FY  1996  will  support 
extramural  efforts,  particularly  those 
involving  the  academic  community. 
Actual  funding  levels  may  be  subject  to 
change  depienffing  on  the  final  FY  1996 
budget  appropriation.  For  Federal 
Government  investigators,  funding  will 
be  provided  through  intra-  or 
interagency  transfers,  as  appropriate. 

For  non-Federal  investigators,  the 
funding  instrument  will  be  a  grant 
imless  it  is  anticipated  that  NOAA.  will 
be  substantially  involved  in  the 
implementation  of  the  project  for  which 
an  award  is  to  be  made,  in  which  case 
the  funding  instrument  should  be  a 
cooperative  agreement.  Examples  of 
substantial  involvement  may  include 
but  are  not  hmited  to  proposals  for 
collaboration  between  NOAA  or  NOAA 
scientists  and  a  recipient  scientist  or 
technician  and/or  contemplation  by 
NOA/v  of  detailing  Federal  personnel  to 
work  on  proposed  projects.  NOAA  will 
meike  decisions  regarding  tlie  use  of  a 
cooperative  agreement  on  a  case-by-case 
basis.  Funding  for  non-U. S.  institutions 
and  contractual  arrangements  for 
services  and  products  for  delivery  to 
NOAA  are  not  available  under  this 
announcement. 

Program  Authority 

Authority:  49  U.S.C.  App.  1463;  33  U.S.C. 
883d,  883e:  15  U.S.C.  2904;  i£>  U.S.C.  2931 
et  seq. 
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(CFDA  No.  11.431) — Climate  and 
Atmospheric  Research 

Pmgram  Objectives 

PACS  is  a  joint  Program  of  the'NOAA 
Office  of  Global  Progiams  (OGP)  and 
Office  of  Oceanic  and  Atmospheric 
Research  (OAR)/Environmental 
Research  Laboratories  (ERL)  which  falls 
within  the  scope  of  the  U.S.  GOALS 
(Global  Ocean-Atmosphere-Land 
System)  Program.  PACS  is  designed  to 
advance  the  ability  to  predict  seasonal 
to  interannual  chmate  variability, 
particularly  summertime  precipitation, 
over  the  Americas.  Specific  scientific 
objectives  are  to  better  imderstand  and 
more  realistically  model  (1)  the 
seasonally  varying  mean  climate  over 
the  Americas  and  adjacent  ocean 
regions,  with  emphasis  on  the 
intertropical  convergence  zones,  the 
North  and  South  American  monsoons, 
the  equatorial  cold  tongues,  the 
subtropical  oceanic  stratus  decks,  and 
the  dominant  tropical  and  extratropical 
cyclone  tracks;  (2)  the  role  of  boundary 
processes  in  forcing  seasonal  to 
interannual  climate  variability,  with 
emphasis  on  tropical  sea  surface 
temperature  in  relation  to  continental 
precipitation;  (3)  the  coupling  between 
the  oceanic  mixed  layer  and  die 
atmospheric  planetary  boundary  layer 
in  the  tropical  Atlantic  and  eastern 
Pacific;  and  (4)  the  processes  that 
determine  the  structure  and  evolution  of 
the  tropical  sea  surface  temperature 
field. 

Program  Priorities 

With  limited  funding  anticipated  for 
new  starts  in  FY  1996,  NOAA  will  place 
emphasis  on  new  projects  designed  to 
improve  the  imderstanding  and 
modeling  of  coupled  ocean-atmosphere 
interactions  in  the  eastern  tropical 
Pacific  Ocean.  This  region  has  been 
identified  as  an  initial  target  in  PACS 
because  of  its  importance  in  influencing 
the  seasonally-varying  precipitation 
over  the  American  continents.  Proposals 
are  encouraged  to  focus  on  pilot  field 
observations,  data  management,  and 
empirical  studies.  Pilot  field  observing 
efforts  are  needed  to  provide  improved 
measurements  of  rainfall,  surface  fluxes 
and  upper  ocean  and  atmospheric 
dynamics  in  the  East  Pacific 
Intertropical  Convergence  Zone  (ITCZ) 
and  other  important  phenomena  in  the 
eastern  Pacific  Ocean.  Field  observing 
projects  are  expected,  to  the  greatest 
extent  possible,  to  build  upon  existing 
observing  systems  and  planned  field 
projects  and  to  be  well  coordinated  with 
other  observing  efforts  in  the  region. 
Data  management  activities  should  aim 
at  providing  PACS-related  global  data 


sets  (peirticularly  satellite  observations), 
field  projects,  and  modeling  efforts. 
Empirical  studies  should  provide 
preliminary  analysis  of  data  available  in 
the  eastern  Pacific  in  an  effort  to 
establish  the  backgroxmd  climatology 
required  for  model  validation  and  field 
program  planning  in  this  region. 
Proposals  in  response  to  the 
annoimcement  are  expected  to  be  of  one 
to  three  years  duration. 

Eligibility 

Extramural  eligibility  is  not  limited 
and  is  encouraged  with  the  objective  of 
developing  a  strong  partnership  with 
the  academic  community.  Non- 
academic  proposers  are  urged  to  seek 
collaboration  with  academic 
institutions.  Universities,  non-profit 
organizations,  for  profit  organizations. 
State  and  local  governments,  and  Indian 
Tribes,  are  included  among  entities 
eligible  for  funding  imder  this 
annoimcement. 

The  NOAA  Climate  and  Global 
Change  Program  has  been  approved  for 
multi-year  funding  up  to  a  three  year 
duration.  Funding  for  non-U.S. 
institutions  is  not  available  imder  this 
announcement. 

Letters  of  Intent 

Letters  of  Intent:  (1)  Letters  should  be 
no  more  than  two  pages  in  length  and 
include  the  name  and  institution  of 
principal  investigator(s),  a  statement  of 
the  problem,  brief  summary  of  work  to 
be  completed,  approximate  cost  of  the 
project,  and  program  element(s)  to 
which  the  proposal  should  be  directed. 

(2)  Evaluation  will  be  by  program 
management,  according  to  the  selection 
criteria  for  full  proposals  described.  (3) 

It  is  in  the  best  interest  of  applicants 
and  their  institutions  to  submit  letters  of 
intent;  however,  it  is  not  a  requirement. 
(4)  Facsimile  and  electronic  mail  are 
acceptable  for  letters  of  intent  only.  (5) 
Projects  deemed  unsuitable  during 
program  review  should  not  be  submitted 
as  full  proposals. 

Evaluation  Criteria 

Consideration  for  financial  assistance 
will  be  given  to  those  proposals  which 
address  one  of  the  Program  Priorities 
listed  above  and  meet  the  following 
evaluation  criteria; 

(1)  Scientific  Merit  (20%);  Intrinsic 
scientific  value  of  the  subject  and  the 
study  proposed. 

(2J  Relevance  (20%);  Importance  and 
relevance  to  the  goal  of  the  Climate  and 
Global  Change  Program  and  to  the 
research  areas  listed  above. 

(3)  Methodology  (20%);  Focused 
scientific  objective  and  strategy, 
including  measurement  strategies  and 


data  management  considerations; 
project  milestones;  and  final  products. 

(4)  Readiness  (20%);  Nature  of  the 
problem;  relevant  history  and  status  of 
existing  work;  level  of  planning, 
including  existence  of  supporting 
documents;  strength  of  proposed 
scientific  and  management  teeun;  past 
performance  record  of  proposers. 

(5)  Linkages  (10%);  Connections  to 
existing  or  planned  national  and 
international  programs;  partnerships 
with  other  agency  or  NOAA 
participants,  where  appropriate. 

(6)  Costs  (10%);  Adequacy  of 
proposed  resources;  appropriate  share  of 
total  available  resources;  prospects  for 
joint  funding;  identification  of  long-term 
commitments.  Matching  funding  is 
encouraged,  but  is  not  required. 

Selection  Procedures 

All  proposals  will  be  evaluated  and 
ranked  in  accordance  with  the  assigned 
weights  of  the  above  evaluation  criteria 
by  (1)  independent  peer  mail  review, 
and/or  (2)  independent  peer  panel 
review;  both  NOAA  and  non-NOAA 
experts  in  the  field  may  be  used  in  this 
process.  Their  individual 
recommendations  and  evaluations  will 
be  considered  by  the  Program  Managers 
in  final  selections.  Those  ranked  by  the 
panel  and  program  as  not  recommended 
for  funding  will  not  be  given  further 
consideration  and  will  be  notified  of 
non-selection.  For  the  proposals  rated 
either  Excellent,  Very  Good  or  Good,  the 
Program  Managers  will;  (a)  Ascertain 
which  proposals  meet  the  objectives,  fit 
the  criteria  postbd,  and  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
federal  agencies,  (b)  select  the  proposals 
to  be  funded,  (c)  determine  the  total 
duration  of  funding  for  each  proposal, 
and  (d)  determine  the  amoimt  of  funds 
available  for  each  proposal.  Awards  are 
not  necessarily  made  to  the  highest- 
scored  proposals,  even  though  scoring  is 
one  of  several  factors  considered  in 
selecting  proposals  for  award. 

Unsatisfactory  performance  by  a 
recipient  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funcfing. 

Proposal  Submission 

The  guidelines  for  proposal 
preparation  provided  below  are 
mandatory.  Failure  to  heed  these 
guidelines  may  result  in  proposals  being 
returned  without  review. 

(a)  Full  Proposals:  (1)  Proposals 
submitted  to  ffie  NOAA  Climate  and 
Global  Change  Program  must  include 
the  original  and  two  imbound  copies  of 
the  proposal.  (2)  Investigators  are  not 
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required  to  submit  more  than  3  copies 
of  the  proposal.  (3)  Proposals  must  be 
limited  to  30  pages  (numbered), 
including  budget,  investigators’  vitae, 
and  all  appendices,  and  should  be 
limited  to  funding  requests  for  one  to 
three  year  duration.  Appended 
information  may  not  be  used  to 
circumvent  the  page  length  limit. 
Federally  mandated  forms  are  not 
included  within  the  page  count.  (4) 
Proposals  should  be  sent  to  the  NOAA 
Office  of  Global  Programs  at  the  above 
address.  (5)  Facsimile  transmissions  and 
electronic  mail  submission  of  full 
proposals  will  not  be  accepted. 

(b)  Required  Elements:  All  proposals 
should  include  the  following  elements: 

(1)  Signed  title  page:  The  title  page 
should  be  signed  by  the  Principal 
Investigator  (PI)  and  the  institutional 
representative  and  should  clearly 
indicate  which  project  area  is  being 
addressed.  The  PI  and  institutional 
representative  should  be  identified  by 
fullname,  title,  organization,  telephone 
number  and  address.  The  total  amoimt 
of  Federal  funds  being  requested  should 
be  listed  for  each  budget  period. 

(2)  Abstract:  An  abstract  must  be 
included  and  should  contain  an 
introduction  of  the  problem,  rationale 
and  a  brief  summary  of  work  to  be 
completed.  The  abstract  should  appear 
on  a  separate  page,  headed  with  the 
proposal  title,  institution(s) 
investigator(s),  total  proposed  cost  and 
budget  period. 

(3)  Results  from  prior  research:  The 
results  of  related  projects  supported  by 
NOAA  and  other  agencies  should  be 
described,  including  their  relation  to  the 
currently  proposed  work.  Reference  to 
each  prior  research  award  should 
include  the  title,  agency,  award  number. 
Pis,  period  of  award  and  total  award. 

The  section  should  he  a  brief  summary 
and  should  not  exceed  two  pages  total. 

(4)  Statement  of  work:  The  proposed 
project  must  be  completely  described, 
including  identification  of  the  problem, 
scientific  objectives,  proposed 
methodology,  relevance  to  the  goal  of 
the  Climate  and  Global  Change  Program, 
and  the  program  priorities  listed  above. 
Benefits  of  the  proposed  project  to  the 
general  public  and  the  scientific 
community  should  be  discussed.  A 
year-by-year  summary  of  proposed  work 
must  be  included  clearly  indicating  that 
each  year’s  proposed  work  is  severable 
and  can  easily  be  separated  into  annual 
increments  of  meaningful  work.  The 
statement  of  work,  including  references 
but  excluding  figures  and  other  visual 
materials,  must  not  exceed  15  pages  of 
text.  Investigators  wishing  to  submit 
group  proposals  that  exceed  the  15  page 
limit  should  discuss  this  possibility 


with  the  appropriate  Program  Officer 
prior  to  submission.  In  general, 
proposals  from  3  or  more  investigators 
may  include  a  statement  of  work 
containing  up  to  15  pages  of  overall 
project  description  plus  up  to  5 
additional  pages  for  individual  project 
descrffitions. 

(5)  Budget:  Applicants  must  submit  a 
Standard  Form  424  (4-92)  “Application 
for  Federal  Assistance’’,  including  a 
detailed  budget  using  the  Standard 
Form  424a  (4-92),  "Budget 
Information — ^Non-Construction 
Programs”.  The  form  is  included  in  the 
standard  NOAA  application  kit.  The 
proposal  must  include  detailed  total  and 
annual  budgets  corresponding  with  the 
descriptions  provided  in  the  statement 
of  work.  Additional  text  to  justify 
expenses  should  be  included  as 
necessary. 

(6)  Vitae:  Abbreviated  cinriculum 
vitae  are  sought  with  each  proposal. 
Reference  lists  should  be  limited  to  all 
publications  in  the  last  three  years  with 
up  to  five  other  relevant  papers. 

(7)  Current  and  pending  support:  For 
each  investigator,  submit  a  list  that 
includes  project  title,  supporting  agency 
with  grant  number,  investigator  months, 
dollar  value  and  duration.  Requested 
values  should  be  listed  for  pending 
support. 

(8)  List  of  suggested  reviewers:  The 
cover  letter  may  include  a  list  of 
individuals  qualified  and  suggested  to 
review  the  proposal.  It  also  may  include 
a  list  of  individuals  that  applicants 
would  prefer  to  not  review  the  proposal. 
Such  lists  may  he  considered  at  the 
discretion  of  the  Program  Officer. 

(c)  Other  requirements: 

(1)  Applicants  may  obtain  a  standard 
NOAA  application  Idt  from  the  Program 
Office. 

Primary  applicant  Certification — All 
primary  applicants  must  submit  a 
completed  Form  CD-511,  “Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters:  Drug-Free 
Workplace  Requirements  and 
Lobbpng”.  Apphcants  are  also  hereby 
notified  of  the  following: 

1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26, 
“Nonprocurement  Debarment  and 
Suspension,”  and  the  related  section  of 
the  certification  from  prescribed  above 
applies; 

2.  Drug  Free  Workplace— Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 


3.  Anti-Lobbying — Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions”,  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  appUcations/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosures— Any 
apphcant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
must  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
lower  tier  covered  transactions  at  any 
tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  IneUgibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
-Transactions  and  Lobbying”  and 
disclosure  form  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(2)  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  Federal 
financial  assistance  awards. 

(3)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  may  have  been 
received,  there  is  no  obligation  to  the 
applicant  on  the  part  of  Department  of 
Commerce  to  cover  pre-award  costs. 

(4)  This  program  is  subject  to  the 
requirements  of  0MB  Circular  No.  A- 
110,  “Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
Profit  Organizations”,  and  15  CFR  part 
24,  “Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments”,  as  applicable. 
Applications  imder  this  program  are  not 
subject  to  Executive  Order  12372, 
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“Intergovernmental  Review  of  Federal 
Programs.  ” 

All  non-profit  and  for-profit 
applicwts  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of,  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant’s 
management,  honesty,  or  financial 
integrity. 

(6)  A  false  statement  of  an  application 
is  grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
pimishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

(7)  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(i)  The  delinquent  account  is  paid  in 
full, 

(ii)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(iii)  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

(8)  Buy  American-Made  Equipment  or 
Products — Applicants  are  encouraged 
that  any  equipment  or  products 
authorized  to  be  purchased  with 
funding  provided  under  this  program 
must  be  American-made  to  the 
maximum  extent  feasible. 

(9)  The  total  dollar  amoimt  of  the 
indirect  costs  proposed  in  an 
application  under  this  program  must  not 
exceed  the  indirect  cost  rate  negotiated 
and  approved  by  a  cognizant  F^eral 
agency  prior  to  the  proposed  effective 
date  of  the  award  or  100  percent  of  the 
total  proposed  direct  cost  dollar  amount 
in  the  application,  whichever  is  less. 

(d)  If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obhgation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
the  Department  of  Commerce. 

(e)  In  accordance  with  Federal 
statutes  and  regulations,  no  person  on 
grounds  of  race,  color,  age,  sex,  national 
origin  or  disability  shall  be  excluded 
from  participation  in,  denied  benefits  of, 
or  be  subjected  to  discrimination  under 
any  program  or  activity  receiving 
financial  assistance  from  the  NOAA 
Climate  emd  Global  Change  Program. 
The  NOAA  Climate  and  Global  Change 
Program  does  not  have  direct  TDD 
(Telephonic  Device  for  the  Deaf) 
capabilities,  but  can  be  reached  through 
the  State  of  Maryland  supplied  TDD 
contact  number,  800-735-2258, 
between  the  hours  of  8  a.m.-4;30  p.m. 


Classification;  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866.  The 
standard  forms  have  been  approved  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  0MB  approval  number  0348- 
0043-0348-0044,  and  0348-0046. 

Dated:  June  27, 1995. 

J.  Michael  Hall, 

Director,  Office  of  Global  Programs,  National 
Oceanic  and  Atmospheric  Administration. 
[FR  Doc.  95-16288  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  3S10-12-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirements — Procedures  for  Export 
of  Noncomplying  Products 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  through  September  30, 1998, 
of  information  collection  requirements 
in  regulations  codified  at  16  CFR  Part 
1019,  which  establish  procediu«s  for 
export. of  noncomplying  products.  These 
regulations  implement  provisions  of  the 
Consumer  Product  Safety  Act,  the 
Federal  Hazardous  Substances  Act,  and 
the  Flammable  Fabrics  Act  which 
require  persons  and  firms  to  notify  the 
Commission  before  exporting  any 
product  which  fails  to  comply  with  an 
applicable  standard  or  regulation 
enforced  under  provisions  of  those  laws. 
The  Commission  is  required  by  law  to 
transmit  the  information  relating  to  the 
proposed  exportation  to  the  government 
of  the  country  of  intended  destination. 

Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207. 

Title  of  information  collection: 
Procedures  for  export  of  noncomplying 
products. 

Type  o/ request;  Extension  of 
approval. 

Frequency  of  collection:  Varies 
depending  upon  volume  of 
noncomplying  goods  exported. 

General  description  of  respondents: 
Exporters  of  products  which  fail  to 


comply  with  standards  or  regulations 
enforced  imder  provisions  of  the 
Consumer  Product  Safety  Act,  the 
Federal  Hazardous  Substances  Act,  or 
the  Flammable  Fabrics  Act. 

Estimated  number  of  respondents: 

160  per  year. 

Estimated  average  number  of 
responses  per  respondent:  1.125  per 
year. 

Estimated  number  of  responses  for  all 
respondents:  180  per  year. 

Estimated  number  of  hours  per 
response:  1. 

Estimated  number  of  hours  for  all 
respondents:  180  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Donald  Arbuckle,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.  C.  20503;  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection,  requirements  are 
available  from  Nicholas  Marchica, 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission, 
Washington,  D.  C.  20207;  telephone: 
(301) 504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated;  June  27, 1995. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FRDoc.  95-16314  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  SSSS-OI-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Notice  of  Meeting 

AGENCY:  Defense  Advisory  Committee 
on  Women  in  the  Services 
(DACOWITS),  DoD. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOWiTS).  The  purpose  of  the 
meeting  is  to  review  the  cmrent  status 
of^ecommendations  and  requests  for 
information  generated  at  the  1995 
Spring  Conference,  discuss  other  issues 
relevant  to  women  in  the  Services  and 
conduct  business  internal  to  the 
Committee.  All  meeting  sessions  will  be 
open  to  the  public. 

DATES:  September  18, 1995,  8:30  a.m.- 
4  p.m. 

ADDRESSES:  SecDef  Conference  Room 
3E869,  The  Pentagon,  Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Patricia  Kersey, 
USAF,  Office  of  DACOWITS  and  , 
Military  Women  Matters,  OUSD 
(Personnel  and  Readiness),  The 
Pentagon,  Room  3D769,  Washington,  DC 
20301-4000,  Telephone  (703)  697-2122. 

Dated;  June  28, 1995. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-16302  Filed  6-30-95;  8:45  am] 
BILLING  CODE  500(M)4-M 


Department  of  the  Air  Force 

Intent  to  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Puh.  L.  96-517,  the 
Department  of  the  Air  Force  annovmces 
its  intention  to  grant  E/M  Corporation, 
a  corporation  of  the  State  of  Delaware, 
an  exclusive  license  imder:  United 
States  Patent  No.  4,828,729  filed  in  the 
name  of  Phillip  W.  Centers  for 
“Molybdenum  Disulfide  -  Molybdenum 
Oxide  Lubricants”. 

The  license  described  above  will  be 
granted  imless  an  objection  thereto, 
together  with  a  request  for  an 
opportimity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  fi’om 
the  date  of  pubUcation  of  this  Notice. 
Copies  of  the  patent  may  be  obtained, 
on  request,  from  the  same  addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Samuel  B. 
Smith,  Jr.,  Chief,  Intellectual  Property 
Branch,  Commercial  Litigation  Division, 
Air  Force  Legal  Services  Agency, 
AFLSA/JACNP,  1501  Wilson  Blvd.  Suite 
805,  Arlington,  VA  22209-2403, 
Telephone  No.  (703)  696-9050. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc.  95-16226  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3«1(M)1-P 


Realignment  Commission  recommended 
the  closing  of  the  Lexington  Facility, 

Blue  Grass  .Army  Depot,  Lexington, 
Kentucky.  This  recommendation 
became  law  on  January  5, 1989. 

The  environmented  assessment 
evaluates  the  environmental  impacts 
associated  with  the  transfer  of  the  entire 
facility  (except  for  one  building  and  its 
surrounding  property)  in  phases,  as  any 
necessary  remediation  of  buildings  and 
land  is  complete,  to  the  Commonwealth 
of  Kentucky  for  light  industrial  and 
park/recreation  uses  similar  to  those  for 
which  the  facility  is  currently  being 
used.  The  facility  is  leased  by  the 
Commonwealth.  Portions  of  the  facility 
are  being  used  by  U.S.  Special 
Operations  Command  (USSOCOM),  the 
Kentucky  National  Guard,  and  the  Retro 
Europe  Mission.  It  is  the 
Commonwealth’s  intention  to  permit  • 
the  continued  use  of  the  facility  by 
USSOCOM,  the  Kentucky  Nation^ 
Guard,  and  the  Retro  Europe  Mission 
and  to  create  the  setting  for  an  industrial 
park  of  approximately  570  acres  with  a 
target  goal  of  approximately  1,850 
employees  by  ffie  year  2,000.  Also,  the 
Commonwealth  intends  to  use 
approximately  210  acres  for  park  and 
recreational  uses.  Current  employment 
levels  at  the  Lexington  Facility  is 
approximately  640  personnel. 

There  would  be  no  significant  impacts 
in  connection  with  the  proposed  action 
or  the  No  Action/Caret^er  alternative. 
Transfer  to  the  Commonwealth  of 
Kentucky  would  provide  like  use 
activities  at  a  maximum  employment 
level.  Neither  alternative  would  result 
in  long-term  significant  direct  adverse 
impacts  on  public  health  and  safety. 

The  proposed  action  of  transfer/disposal 
would  not  contribute  to  significant 
cumulative  impacts.  Accordingly,  a 
Finding  of  No  Significant  Impact  has 
been  prepared. 

DATES:  Written  pubUc  comments  and 
suggestions  will  be  accepted  by  July  18, 
1995. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  can  be 
obtained  by  writing  to  the  U.S.  Army 
Engineer  District,  Louisville,  Corps  of 
Engineers,  ATTN:  CEORL-PD-R  (Mr. 
Robert  Woodyard,  Chief,  Environmental 
Analysis  Branch),  P.O.  Box  59, 
Louisville,  Kentucky  40201-0059  or  by 
calling  Mr.  Robert  Woodyard  at  (502) 
582-5774  within  15  days  of  the  date  of 
the  publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Woodyard  at  (502)  582-5774. 


Department  of  the  Army 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
Disposal  and  Reuse  of  the  Lexington 
Facility  of  Blue  Grass  Army  Depot 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  Public 
Law  100-526,  the  Defense 
Authorizations  and  Amendments  and 
Base  Closure  and  Realignment  Act  of 
1988,  the  Defense  Base  Closure  and 


Dated:  June  26, 1995. 

Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA(ILaE). 

(FR  Doc.  95-16298  Filed  6-30-95;  8:45  am] 
BILLING  CODE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  NO.  84.031 A,  CFDA  No.  84.031 G] 

Extension  of  Closing  Date  for  Receipt 
of  Applications  for  Designation  as  an 
Bigibie  Institution  for  Fiscal  Year  (FY) 
1995  for  the  Strengthening  Institutions 
and  Endowment  Challenge  Grant 
Programs 

The  Department  of  Education 
published  a  notice  in  the  Federal 
Register  of  March  13, 1995  (60  FR 
13423)  that  established  April  3. 1995  as 
the  closing  date  for  submission  of 
apphcations  to  be  designated  as  an 
eligible  institution  \mder  the 
Strengthening  Institutions  and 
Endowment  Chedlenge  Grant  programs 
for  Fiscal  Year  1995.  The  Department  is 
reopening  and  extending  the  appUcation 
period  to  July  14, 1995  to  allow 
institutions  that  have  already  submitted 
eligihiUty  applications  to  correct  and 
clarify  reported  data. 

For  Apphcations  or  Information 
Contact:  Strengthening  Institutions 
Program  Branch,  Division  of 
Institutional  Development,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Suite  600, 
Portals  Building,  Washington,  D.C. 
20202-5335.  Telephone:  (202)  708- 
8839.  Individuals  who  use  a 
telecomimmications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  he  viewed  on 
the  Deparhnent’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Annoimcements,  Bulletins  and  Press 
Releases).  However , the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1057, 1059r. 
and  1065a. 


/ 
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Dated:  June  28, 1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  95-16290  Filed  6-30-95;  8:45  am] 
BaUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Deviations  for  Expedited  Financiai 
Assistance  Projects 

agency:  Department  of  Energy. 

ACTION:  Class  deviations. 

SUMMARY:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  600.4,  hereby 
annoimces  three  deviations  from  its 
Financial  Assistance  Rules  for  an 
expedited  hnancial  assistance  pilot 
program  with  commercial  firms.  The 
approval  of  these  deviations  ensmes 
that  the  program  goals  and  objectives 
are  achieved  and  that  public  funds  are 
conserved. 

A  process  improvement  team  has 
been  established  to  execute  cost-shared 
projects  with  commercial  firms  using 
best  commercial  practices.  The  goal  of 
this  team  is  to  test  techniques  for 
improving  DOE’s  process  for  entering 
into  cooperative  agreements  for  research 
and  development  with  commercial 
firms. 

The  three  deviations  have  been 
approved  because  they  are  required  to 
acMeve  program  objectives.  The  first 
deviation  waives  the  requirement  for  a 
principal  program  purpose 
determination,  the  second  deviation 
will  permit  budget  periods  in  excess  of 
12  months;  and  the  third  deviation 
permits  DOE  to  withhold  payments 
following  verbal  notification. 

EFFECTIVE  DATE:  July  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Yee,  Office  of  Clearance  and 
Support,  (HR-522.2),  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
1140. 

SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  DOE  announces  that, 
pursuant  to  10  CFR  part  600,  the  Deputy 
Assistant  Secretary  for  Procurement  and 
Assistance  Management  has  made  a 
determination  of  the  need  for  three 
deviations  to  the  DOE  Financial 
Assistance  Rules.  The  determination 
document,  dated  June  20, 1995, 
provides  for  deviations  for  recipients  as 
explained  below  (i.e.,  a  “class 
deviation”). 

Deviation  Number  1  waives  the 
requirement  for  execution  of  Principal 
Program  Purpose  Determinations 
required  by  600.5.  The  program  office 


will  be  represented  on  the  process 
improvement  team,  thereby  ensuring 
that  the  program  is  appropriate  for 
financial  assistance,  and  a  transaction 
determination  will  be  made  by  the 
Contracting  Officer. 

Deviation  Number  2  deviates  from  the 
12-month  budget  period  limitation 
contained  in  600.31(b).  This  deviation  is 
necessary  to  permit  awards  to  projects 
with  budget  periods  in  excess  of  12 
months,  if  necessary  to  meet  project 
objectives. 

Deviation  Number  3  permits  the 
withholding  of  payment  for  failure  to 
meet  estabUshed  milestone  schedules 
with  verbal  notice  of  failure  to  make 
progress,  thereby  providing  adequate 
advance  notice  of  non-compliance.  This 
is  a  deviation  to  600.122(h)  and  600.28 
and  furthers  the  program  objective  of 
reducing  administrative  burden. 

JThis  deviation  expires  on  September 
30, 1997. 

Issued  in  Washington,  DC  June  20, 1995. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 

[FR  Doc.  95-16296  Filed  6-30-95;  8:45  am) 


SUMMARY:  The  U.S.  Department  of 
Energy  annoimces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  imder  Grwt  Number 
DE-FG01-95CE15626  to  Petrosurveys, 
Inc.  The  proposed  grant  will  provide 
funding  in  the  estimated  amount  of 
$98,178  by  the  Department  of  Energy  for 
the  purpose  of  locating  energy  sources 
through  development  of  the  inventor’s 
“System  for  Discovering  the  Locations 
of  Sea  Floor  Seepages  of  Petroleum.” 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordemce  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by 
Petrosurveys,  Inc.,  is  meritorious  based 
on  the  general  evaluation  required  by  10 
CFR  600.14(d)  and  the  proposed  project 
represents  a  unique  idea  that  would  not 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation. 
The  new  technology  is  expected  to 
complete  the  prototype  development  of 
an  apparatus  to  locate  and  map  sea  floor 
petroleum  seepages  using  a  ship-home, 
instrumented  surveying  system  that  is 
an  extremely  cost-effective  alternative  to 
conventional  exploration  techniques. 
The  technology  provides  a  faster  and 


cheaper  way  to  locate  oil  seeps 
compared  to  seismic  surveying.  The 
applicant’s  exploration  method  will 
cove^a  greater  area  of  the  sea  with  an 
equivalent  degree  of  accuracy  than  with 
current  methods.  Therefore,  the 
technology  presents  a  higher  probability 
of  opening  up  new  oil  fields,  and  thus 
will  have  a  long-term  beneficial  effect 
upon  the  Nation’s  energy  supply. 

The  inventor  and  principal 
investigator.  Dr.  Keith  F.  M.  Thompson 
has  extensive  experience  in  petroleum 
geochemistry.  He  has  written  numerous 
journal  articles  and  is  an  active  member 
in  several  geochemical  and  geological 
societies.  For  the  proposed  project.  Dr. 
Thompson  will  utilize  the  marine 
engineering  staff  and  facilities  of  HBOI. 
The  proposed  project  is  not  eligible  for 
financial  assistance  \mder  a  recent, 
current  or  planned  solicitation  because 
the  funding  program,  the  Energy  Related 
Invention  Program  (ERIP),  has  been 
structured  since  its  beginning  in  1975  to 
operate  without  competitive 
solicitations  because  the  authorizing 
legislation  directs  ERIP  to  provide 
support  for  worthy  ideas  submitted  by 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation.  This  award 
will  be  made  14  calendar  days  after 
publication  to  allow  for  public 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and  ' 
Administration,  ATTN:  Sara  Wilson, 
HR-561.21, 1000  Independence  Ave., 
S.W.,  Washington,  D.C.  20585. 

The  anticipated  term  of  the  proposed 
gremt  is  18  months  from  the  date  of 
award. 

Lynn  Warner, 

Contracting  Officer,  Office  of  Placement  and 
Administration . 

(FR  Doc.  95-16293  Filed  6-30-95;  8:45  am] 


SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463,86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 


July  17, 1995,  9:00  a.m.-5:00  p.m. 
July  18, 1995,  9:00  a.m.-5:00  p.m. 
July  19, 1995,  8:30  a.m.-3:30  p.m. 
PLACE:  The  Madison,  15th  and  M 
Streets,  N.W.,  Washington,  D.C. 


BILLING  CODE  6450-01-P 


Financial  Assistance  Award: 
Petrosurveys,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION;  Notice  of  Intent. 


BILLING  CODE  6450-01-P 


Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


DATES  AND  TIMES: 
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FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Klaidman,  Advisory  Committee 
on  Human  Radiation  Experiments,  1726 
M  Street,  NW,  Suite  600,  Washington, 

DC  20036.  Telephone:  (202)  254-9795 
Fax:  (202)  254-9828 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891,  January  15, 1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Hximan 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Monday,  July  17.  1995 

9:00  a.m.  Call  to  Order  and  Opening 
Remarks 

9:05  a.m.  Approval  of  Minutes 
9:10  a.m.  Public  Comment 
10:30  a.m.  Discussion  of  Report  Draft 
and  Recommendations 
12:00  p.m.  Lunch 
1:15  p.m.  Discussion,  Committee 
Strategy  and  Direction  (continued) 
5:00  p.m.  Meeting  Adjourned 

Tuesday,  July  18, 1995 

9:00  a.m.  Opening  Remarks 
9:10  a.m.  Discussion  of  Report  Draft 
and  Recommendations 
12:00  p.m.  Lunch 
1:15  p.m.  Discussion  of  Report  Draft 
and  Recommendations  (continued) 
6:00  p.m.  Meeting  Adjourned 

Wednesday,  July  19, 1995 

8:30  a.m.  Opening  Remarks 
8:35  a.m..  Discussion  of  Report  Draft 
and  Recommendations 
12:00  p.m.  Lunch 
1:15  p.m.  Discussion  of  Report  Draft 
and  Recommendations  (continued) 
3:30  p.m.  Meeting  Adjourned 
A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 


conduct  the  meeting  in  a  fashion  that 
will  facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  five-minute  oral 
statement  should  contact  Steve 
Klaidman  of  the  Advisory  Committee  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript 

Available  for  public  review  and 
copying  at  the  office  of  the  Advisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  June  28, 1995. 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee, 
Management  Officer. 

(FR  Doc.  95-16292  Filed  6-30-95;  8:45  am) 
BILLINQ  CODE  64S(M>1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG9S-58-4)00,  et  al.] 

HIE  Generadora  S.  A.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

June  26, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  HIE  Generadora  S.A. 

[Docket  No.  EG95-58-000] 

On  June  20. 1995,  HIE  Generadora 
S.A.  (“HIE  Generadora”).  611  Walker, 
11th  Floor,  Houston,  Texas  77002,  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  piusuant  to  Part  365  of 
the  Commission’s  regulations.  HIE 
Generadora  intends  to  participate  in  £m 
international  public  bid  to  acquire 
ninety-eight  percent  (98%)  of  the  capital 
stock  of  Hidroelectrica  Rio  Juramento 
S.A.  (“Rio  Juramento”),  an  Argentine 
company  that  is  owned  by  the  Republic 
of  Argentina  and  the  Province  of  Salta. 
The  remaining  two  percent  (2%)  of  the 
capital  stock  of  Rio  Juramento  will  be 
owned  by  the  employees  of  Rio 
Juramento.  The  national  and  provincial 
governments  have  each  granted  Rio 
Juramento  thirty-year  concessions  to 
hold  and  operate  two  hydroelectric 
generating  facilities  (Cabra  Corral  and  El 
Timal)  located  on  the  Juramento  river 


system  with  a  combined  installed 
electric  generation  capacity  of 
approximately  112.4  megawatts. 

Comment  date:  July  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Enron  Power  Marketing,  Inc. 

[Docket  No.  ER94-24-008] 

Take  notice  that  on  Jime  21, 1995, 
Enron  Power  Marketing,  Inc.  (Enron 
Power),  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket  as 
required  by  the  Commission’s  December 
2, 1993,  order  in  Docket  No.  ER94-24- 
000.  Copies  of  Enron  Power’s 
informational  fifing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

3.  Niagara  Mohawk  Power  Corporation 
[Docket  No.  ER95-1219-0001 

Take  notice  that  on  Jime  14, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  filed  an  amendment 
to  its  wholesale  power  sales  tariff.  The 
purpose  of  this  abbreviated  fifing  is  to 
provide  an  explanation  of  the  treatment 
of  the  cost  of  emission  allowances. 

Niagara  Mohawk  has  served  copies  of 
the  fifing  on  the  New  York  Public 
Service  Commission  customers 
authorized  to  receive  service  imder  the 
tariff  and  other  customers. 

Comment  date;  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ' 

4.  Louisville  Gas  and  Electric  Company 
[Docket  No.  ER95-1 220-000) 

Take  notice  that  on  Jime  14, 1995, 
Louisville  Gas  and  Electric  Company, 
tendered  for  fifing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Rainbow  Energy 
Marketing  Corporation  under  Rate  GSS. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 
[Docket  No.  ER95-1221-0001 

Take  notice  that  on  Jvme  14, 1995, 
Louis\dlle  Gas  and  Electric  Company, 
tendered  for  fifing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Dreyfus  Electric 
Power,  Inc.  under  Rate  GSS. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER95-1222-000] 

Take  notice  that  on  June  14, 1995, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  a  Power 
Sales  Tarifi  for  Northern  Indiana  Public 
Service  Company. 

The  Power  Sales  Tariff  allows  for 
General  Purpose  transactions  and 
Negotiated  Capacity  transactions  with 
eligible  purchasers  which  have  executed 
a  Service  Agreement.  General  Purpose 
transactions  are  economy  based  energy 
transactions  which  may  be  made 
available  fiom  Northern  Indiana.  Public 
Service  Company’s  resources  from  time 
to  time.  Negotiated  Capacity 
transactions  provide  capacity  and 
energy  customized  to  the  specific  needs 
at  the  time  of  the  reservation. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  UtiUty  Regulatory 
Commission. 

Comment  date;  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PECO  Energy  Company 
[Docket  No.  ER95-1223-000} 

Take  notice  that  on  Jtme  15, 1995, 
PECO  Energy  Company  (PECO), 
tendered  for  filing  an  Agreement 
between  PECO  and  NUSCO  Services; 
Incorporated  (NUSCO)  dated  April  26, 
1995. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  fi'om  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  Northeast 
Utilities  Service  Company.  In  order  to 
optimize  the  economic  advantage  to 
both  PECO  and  NUSCO,  PECO  requests 
that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  become  effective  cn  June 
15, 1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  NUSCO  and  will  be 
furnished  to  the  Peimsylvania  Public 
Utility  Commission. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER95-1224-000] 

Take  notice  that  on  June  14, 1995, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  Engelhard  Power  Marketing, 
Inc.  (Engelhard).  This  Service 
Agreement  specifies  that  Engelhard  has 
signed  on  to  and  has  agreed  to  the  terms 


and  conditions  of  NMPC’s  Power  Sales 
Tariff  designated  as  NMPC’s  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  Engelhard  to  enter  into 
separately  scheduled  transactions  imder 
wMch  NI^C  will  sell  to  Engelhard 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Piuchaser. 

NMPC  requests  an  effective  date  of 
May  24, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Engelhard. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER95-1225-000] 

Take  notice  that  on  Jime  15, 1995, 
Niagara  Mohawk  Power  Corporation 
(Nh^C)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 
NMPC  and  GPU  Service  Corporation 
(GPU).  This  Service  Agreement  specifies 
that  GPU  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC’s  Power  Sales  Tariff  designated 
as  NMPC’s  FERC  Electric  Tariff, 

CDriginal  Volume  No.  2.  This  Tariff, 
approved  by  FERC  on  April  15, 1994, 
and  which  has  an  effective  date  of 
March  13, 1993,  will  allow  NMPC  and 
GPU  to  enter  into  separately  scheduled 
transactions  imder  which  NMPC  will 
sell  to  GPU  capacity  and/or  energy  as 
the  parties  may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Piuchaser. 

NMPC  requests  an  effective  date  of 
June  8, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  GPU. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1226-000] 

Take  notice  that  on  June  15, 1995, 
Niagara  Mohawk  Power  Corporation 
(Nk^ffC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Service  Agreement  between 


NMPC  and  Rainbow  Energy  Marketing 
Corporation  (Rainbow).  This  Service 
Agreement  specifies  that  Rainbow  has 
signed  on  to  and  has  agreed  to  the  terms 
and  conditions  of  NMPC’s  Power  Sales 
Tariff  designated  as  NMPC’s  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
15, 1994,  and  which  has  an  effective 
date  of  March  13, 1993,  will  allow 
NMPC  and  Rainbow  to  enter  into 
separately  scheduled  transactions  vmder 
which  NMPC  will  sell  to  Rainbow 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  letter,  NMPC  also 
included  a  Certificate  of  Concurrence 
executed  by  the  Purchaser. 

NMPC  requests  an  effective  date  of 
June  1, 1995.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  PubUc  Service 
Commission  and  Rainbow. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER95-1227-0001 

Take  notice  that  on  June  15, 1995, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  an 
Agreement  dated  May  16, 1995, 
establishing  Kimball  Power  Company  as 
a  customer  under  the  terms  of  WP&L’s 
Transmission  Tariff-T-2. 

WP&L  requests  an  effective  date  of 
May  16, 1995  and  accordingly  seeks 
waiver  of  the  Commission’s  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service  , 
Commission  of  Wisconsin. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Central  Louisiana  Electric  Company 
[Docket  No.  ER95-1 229-000) 

Take  notice  that  on  Jime  15, 1995, 
Central  Louisiana  Electric  Company 
(CLECO)  tendered  for  filing  an  executed 
Contract  for  Interchange  and  Unit 
Contingent  Capacity  and  Associated 
Energy  between  CLJECO  and  Noram 
Energy  Services,  Inc. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1230-0001 

Take  notice  that  on  June  16, 1995, 
Niagara  Mohawk  Corporation  (Niagara 
Mohawk)  tendered  for  filing  an 
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interconnection  agreement  between 
Niagara  Mohawk  and  Medina  Power 
Company  (Medina)  dated  April  22, 1992 
and  an  amendment  to  the 
interconnection  agreement  dated  June 
14, 1995. 

Copies  of  this  filing  were  served  upon 
Medina  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER95-1 23 1-000) 

Take  "notice  that  Niagara  Mohawk 
(Niagara  Mohawk)  on  June  16, 1995, 
tendered  for  filing  an  agreement 
between  Niagara  Mohawk  and  Selkirk 
Cogen  Partners  (Selkirk)  dated  June  12, 
1995  providing  for  certain  transmission 
services  to  Selkirk. 

Copies  of  this  filing  were  served  upon 
Selkirk  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Ocean  State  Power  Company 

(Docket  Nos.  FA93-63-002  and  FA93-70- 
002] 

Take  notice  that  on  June  15, 1995, 
Ocean  State  Power  Company  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  dockets. 

Comment  dote:  July  10, 1995,  in 
accordance  with  ^andard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

-E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  thb  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-16252  Filed  6-30-95;  8:45  am) 
BILUNG  OOOE  8717-01-P 


[Docket  No.  ER95-132-b00,  et  al.] 

PSI  Energy,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

June  23, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PSI  Energy,  Inc. 

[Docket  Nos.  ER95-132-000:  ER95-133-0001 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
on  June  19, 1995,  tendered  for  filing  a 
Notice  of  Withdrawal  of  emission 
allowance  cost  support  data  filed  with 
the  Federal  Energy  Regulatory 
Commission  in  the  above  referenced 
dockets  per  Interchange  Agreements 
between  PSI,  Blue  Ridge  Power  Agency 
and  the  City  of  Piqua,  Ohio. 

PSI  requests  the  withdrawal  of  such 
cost  support  data  because  similar 
information  was  filed  and  is  covered 
under  PSI’s  filing  in  Docket  No.  ER95- 
501-000  for  the  Interchange  Agreements 
designated  respectively  as  PSI  Rate 
Schedule  FERC  Nos.  255  and  260  by  the 
Commission. 

Copies  of  the  filing  were  served  on  the 
City  of  Piqua,  Ohio,  the  Public  Utilities 
Commission  of  Ohio,  Blue  Ridge  Power 
Agency,  the  Virginia  State  Corporation 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Conmient  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kohler  Company 

[Docket  No:  ER95-1018-0001 

Take  notice  that  on  June  14, 1995, 
Kohler  Company  tendered  for  fifing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Jersey  Central  Power  &  Light 
Company,  Metrc^olitan  Edison 
Company,  Pennsylvania  Electric 
Company 

[Docket  No.  ER95-1202-000) 

Take  notice  that  on  June  12, 1995, 

GPU  Service  Corporation  (GPU)  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
.  Operating  Companies)  tendered  for 
fifing  a  Service  Agreement  between  GPU 
and  Midcon  Power  Services 
Corporation,  dated  June  6, 1995. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  J 


4.  Portland  General  Electric  Company 
[Docket  No.  ER95-1 203-000] 

Take  notice  that  on  June  12, 1995, 
Portland  General  Electric  Company 
(PGE)  tendered  for  fifing  a  cancellation 
of  Service  Agreement  No.  17  under 
FERC  Electric  Tariff,  Original  Volume 
No.  1  (PGE-l).and  Service  Agreement 
No.  38  under  FERC  Electric  Tariff, 
Original  Volume  No.  2  (PGE-2)  with 
Sacramento  Municipal  Utility  District. 
PGE  has  requested  that  the  Service 
Agreement  cancellations  be  accepted  by 
the  Commission  effective  August  8, 

1995.  Copies  of  the  fifing  have  been 
served  on  the  parties  included  in  the 
Notices  of  Cancellation. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

(Docket  No.  ER95-1 204-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  June  12, 
1995,  tendered  for  fifing,  a  Service 
Agreement  and  a  Certificate  of 
Concmrence  with  the  Citizens  Utilities 
Company  (Citizens)  under  the  NU 
System  Companies’  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  fifing 
has  been  mailed  to  Citizens. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  Jime  12, 
1995. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Interstate  Power  Company 

[Docket  No.  ER95-1 205-000] 

Take  notice  that  on  June  12, 1995, 
Interstate  Power  Company  (IPW) 
tendered  for  fifing  a  Transmission 
Service  Agreement  between  IPW  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
non-firm  point-to-point  transmission 
service  to  Rainbow. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Texas-New  Mexico  Power  Company 
[Docket  No.  ER95-1 206-000] 

Take  notice  that  on  June  12, 1995, 
Texas-New  Mexico  Power  Company 
(TNMP)  tendered  for  fifing  a  Pre-PST 
New  Mexico  Transmission  Operating 
Procedure  entered  into  by  and  among 
TNMP,  El  Paso  Electric  Company, 
Public  Service  Company  of  New 
Mexico,  and  Plains  Electric  Generation 
&  Transmission  Cooperative,  Inc. 

TNMP  requests  waiver  of  the 
Commission’s  notice  requirements  and 
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that  such  contract  be  made  effective  as 
of  June  1, 1995. 

TNMP  asserts  that  the  filing  has  been 
served  on  the  parties  to  the  contract  and 
on  the  Texas  Public  Utility  Commission 
and  the  New  Mexico  Public  Utility 
Commission. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of  Colorado 

[Docket  No.  ER95-1 207-000] 

Take  notice  that  on  June  12, 1995, 
Public  Service  Company  of  Colorado 
(Public  Service)  tendered  for  filing 
Public  Service  Electric  Coordination 
Service  Tariff  (Tariff).  The  Tariff 
proposes  two  service  schedules:  1) 
Service  Schedule  A — Coordination 
Power  and  Energy:  and  2)  Service 
Schedule  B — ^Power  and  Energy 
Exchanges. 

No  new  or  modifications  to  existing 
facilities  are  anticipated  to  be  required 
as  a  result  of  this  Tariff. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Utilities  Commission  of 
the  State  of  Colorado  and  the  Colorado 
Office  of  Consumer  Counsel. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Pacific  Gas  and  Electric  Company 
[Docket  No.  ER95-1 208-000] 

Take  notice  that  on  June  13, 1995, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing:  (1)  an 
agreement  dated  April  12, 1995, 
between  PG&E  and  the  Sierra  Pacific 
Power  Company  (Sierra),  entitled 
Special  FaciUties  Agreement  for  the 
Goldhill-Horseshoe  Reconductor 
Project;  and  (2)  a  Corrected  Service 
Schedule  1  to  Appendix  A  of  Rate 
Schedule  FERC  No.  72. 

Copies  of  this  filing  have  been  served 
upon  Sierra  and  the  CPUC. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER95-1 209-000] 

Take  notice  that  on  June  13, 1995, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  the  Rainbow 
Energy  Marketing  Corporation — ^PG&E 
Power  Enabling  Agreement  between 
Rainbow  Energy  Marketing  Corporation 
(REMC)  and  PG&E.  The  Enabling 
Agreement  documents  terms  and 
conditions  for  the  purchase,  sale  or 
exchange  of  economy  energy  and 
surplus  capacity  which  the  Parties  agree 
to  make  available  to  one  another  at 
defined  control  area  border 
interconnection  points. 


Copies  of  this  filing  have  been  served 
upon  REMC  and  the  California  Pubhc 
Utilities  Commission. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arizona  Public  Service  Company 
[Docket  No.  ER95-1210-000] 

Take  notice  that  on  Jime  13, 1995, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  proposed  Service 
Schedule  D  to  the  existing  Power  Sale 
Agreement  between  APS  and  Citizens 
Utilities  Company  (Citizens).  Service 
Schedule  D  addresses  various  terms  and 
conditions  associated  with  integration 
of  existing  and  planned  generating  units 
ovmed  by  Citizens  into  fiiose  operated 
by  APS. 

The  Parties  request  em  effective  date 
upon  acceptance  by  the  Commission. 

Copies  of  this  filing  have  been  served 
on  the  Arizona  Corporation  Commission 
and  Citizens  Utihties  Company. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Western  Regional  Transmission 
Association 

[Docket  No.  ER95-1211-000] 

Take  notice  that  on  June  12, 1995, 
Western  Regional  Transmission 
Association  tendered  for  filing  signature 
pages  to  the  Governing  Agreement 
executed  by  four  additional  Members  of 
the  Western  Regional  Transmission 
Association — Seattle  City  Light,  the 
Phoenix  Area  Office  of  the  Western  Area 
Power  Administration,  Fletcher 
Challenge  Power  Generation  U.S.A.  Inc. 
and  Wildland  Power  Services. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1213-000] 

Take  notice  that  on  June  14, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  Niagara 
Mohawk  Power  Corporation  and 
Virginia  Power,  dated  May  15, 1995 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Niagara  Mohawk  Power 
Corporation  under  the  rates,  terms,  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 


Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1214-000] 

Take  notice  that  on  Jime  14, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between 
Pennsylvania  Power  &  Light  Company 
and  Virginia  Power,  dated  May  15, 1995 
under  the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27, 1994.  Under 
the  tendered  Service  Agreement 
Virginia  Power  agrees  to  provide 
services  to  Pennsylvemia  Power  &  Light 
Company  under  the  rates,  terms,  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER95-1215-0001 

Take  notice  that  on  Jvme  14, 1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  between  CNG  Power 
Services  Corporation  and  Virginia 
Power,  dated  May  15, 1995  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  27, 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  CNG  Power 
Services  Corporation  imder  the  rates, 
terms  and  conditions  of  the  Power  Sales 
'  Tariff  as  agreed  by  the  parties  pursuant 
to  the  terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Boston  Edison  Company 

[Docket  No.  ER95-1216-000] 

Take  notice  that  on  June  14, 1995, 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  under  Original  Volume 
No.  6.  Power  Sales  and.Exchange  Tariff 
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(Tariff)  for  Cambridge  Electric  Light 
Company  (Cambridge).  Boston  Edison 
requests  that  the  Service  Agreement 
become  effective  as  of  May  22, 1995. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Cambridge  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Boston  Edison  Company 
(Docket  No.  ER95-1 2 17-000] 

Take  notice  that  on  June  14, 1995, 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  imder  Original  Volume 
No.  6,  Power  Sales  and  Exchange  Tariff 
(Tariff)  for  Commonwealth  Electric 
Company  (Commonwealth).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of  May 
23, 1995. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Commonwealth  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Portland  General  Electric  Company 
(Docket  No.  ER95-1 2 18-000] 

Take  notice  that  on  Jime  13, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Service 
Agreement  tmder  FERC  Electric  Tariff, 
Original  Volume  No.  2  (PGE-2),  with 
the  Springfield  Utility  Board.  PGE  has 
requested  the  Service  Agreement  be 
accepted  by  the  Commission,  effective 
August  1, 1995.  Copies  of  the  filing  have 
been  served  on  the  parties  included  in 
the  Certificate  of  Service  attached  to  the 
filing  letter. 

Comment  date:  July  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Morro  Energy  L.P.,  S.E. 

(Docket  No.  QF95-121-000] 

On  Jime  22, 1995,  Morro  Energy  L.P., 
S.E.  tendered  for  filing  an  amendment  to 
its  December  28, 1994,  filing  in  this 
docket. 

The  amendment  pertains  to  technical 
requirements  and  the  ownership 
structure  of  the  small  power  production 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  July  13, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-16251  Filed  6-30-95;  8:45  am] 
BILLING  CODE  S717-01-P 


Notice  to  Conduct  Site  Visit  and 
Pubiic/Agency  Meetings 

June  27, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Original 
Minor  License. 

b.  Project  No.:  10873-002. 

c.  Date  filed:  January  17, 1992. 

d.  Applicant:  Michael  P.  O’Brien  and 
Robert  A.  Davis,  III.  < 

e.  Name  of  Project:  Cullasaja  River 
Project. 

f.  Location:  On  the  Cullasaja  River, 
Macon  Coimty,  North  Carolina. 

g.  Filed  Piusuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Michael  P. 
O’Brien,  or  Robert  A.  Davis,  HI,  390 
Timber  Laurel  Lane,  Lawrenceville,  GA 
30243,  (404)  995-0891. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  A  draft  environmental  assessment  of 
the  Cullasaja  Project  was  issued  on 
September  30, 1994. 

Site  Visit:  A  site  visit  for  the  Cullasaja 
River  Hydroelectric  Project  is  planned 
for  Monday,  August  7, 1995.  TTiose  who 
wish  to  attend  should  plan  to  meet  at 
10:00  a.m.,  at  the  top  of  Lake  Sequoyah 
Dam  on  the  Cullasaja  River,  (U.S.  64 
West,  approximately  2  miles  west  of 
downtown  Highlands).  Ray  Johns  of  the 
Forest  Service  Highlands  Office  will  be 
leading  the  tour.  All  participants  are 
responsible  for  their  own  transportation. 
Bring  a  hard  hat. 

Scoping  Meetings:  Two  meetings  will 
be  held.  The  Public  Meeting  is  on 


Monday,  August  7, 1995,  firom  7:00  to 
10:00  p.m. 

Location:  Highlands  Civic  Center, 
Conference  Room,  North  4th  St. 
Recreation  Park,  Highlands,  NC,  28741. 

The  Agency  Meeting  is  on  Tuesday, 
August  8, 1995,  at  9  a.m.  \mtil  noon. 

Location:  Asheville  Regional  Office, 
DEHNR,  Conference  Room,  159  ■ 
Woodfin  Place,  Asheville,  NC  28801. 

Interested  individuals,  organizations, 
and  agencies  with  environmental 
expertise  are  invited  to  attend  either  or 
both  meetings  to  discuss  the 
environmental  assessment  and  to  assist 
the  staff  in  identifying  environmental 
issues. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  issues 
or  information  relevant  to  the  issues, 
may  submit  written  statements  for 
inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  comments 
may  be  filed  with  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC,  20426,  by  September  7, 1995.  All 
written  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Cullasaja  River  Hydroelectric 
Project,  FERC  No.  10873. 

Intervenors — ^those  on  the 
Commission’s  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission’s  Rides  of  Practice  and 
Procedure,  reqmring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agenqy,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-16215  Filed  6-30-95;  8:45  am] 
BILLING  CODE  «717-01-M 


[Docket  No.  CP95-574-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

June  27, 1995. 

Take  notice  that  on  Jime  21, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  P.O.  Box  1273,  Charleston, 
West  Virginia  25325-1273,  filed  in 
Docket  No.  CP95-5 74-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  a  new  point  of  delivery  for  firm 
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transportation  service  to  an  existing  Columbia  requests  authorization  tc  Blanket  Certificate  issued  in  Docket  No. 

customer,  under  its  blanket  certificate  establish  a  new  point  of  delivery  to  CP86-240-000  of  the  Commission's 

issued  in  Docket  No.  CP83-76-000,^  all  Waterville  Gas  &.C)il  Company  (WGO).  Regulations  ^  imder  existing  authorized 

as  more  fully  set  forth  in  the  request  for  Columbia  will  construct  and  operate  a  rate  schedules  and  within  certificated 

authorization  on  file  with  the  new  delivery  point  for  firm  entitlement,  as  follows: 

Commission  and  open  for  public  transportation  service  and  will  provide 

nspection.  the  service  pursuant  to  Columbia’s 

Maximum  Estimated 

Customer  daily  quan-  construction 

tity  (bth)  cost  ($) 

WGO  . . .  250  40,000  28,000 


The  new  point  of  dehvery  has  been 
requested  by  WGO  for  firm 
transportation  service  for  residential 
use.  The  quantities  to  be  provided 
through  the  new  delivery  point  are 
within  Columbia’s  currently  authorized 
level  of  service.  The  new  point  of 
delivery  will  be  added  to  WGO’s 
existing  service  agreement.  WGO  has 
not  requested  an  increase  in  its  Peak 
Day  Entitlement  in  conjimction  with 
this  request  for  a  nevy  point  of  delivery. 
WGO  has  agreed  to  reimburse  Columbia 
for  the  actual  cost  of  the 
interconnection,  plus  any  gross-up 
required  for  tax  purposes. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-16212  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  6717-01-M 

[Docket  Nos.  ER95-755-000,  ER95-756- 
000,  ER95-758-000,  ER95-760-000] 

Duke  Power  Company;  Notice  of  Filing 

June  27, 1995 

Take  notice  that  on  June  9, 1995, 
Duke  Power  Company  (Duke)  filed  an 
amendment  to  its  appUcation  in  the 
above  referenced  dockets  in  response  to 

>  See.  22  FERC  1162.029  (1983). 


the  May  10 1995,  letter  from 
Commission  Staff  requesting  that  Duke 
provide  additional  information  in 
support  of  its  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  11, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-16213  Filed  6-30-95;  8:45  am] 
BILLING  CODE  S717-01-M 

[Docket  No.  ER94-1 078-000} 

Southwestern  Electric  Power 
Company;  Notice  of  Filing 

June  27, 1995. 

Take  notice  that  on  June  1, 1995, 
Southwestern  Electric  Power  Company 
tendered  for  fifing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fifing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  11, 1995.  Protests  vdll  be 
considered  by  the  Commission  in 

*  See.  34  FERC  1162,454  (1986). 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fifing  are  on  file  v/itb  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary 

[FR  Doc.  95-16214  Filed  6-30-95;  8:45  am] 

BILLING  CODE  6717-01-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5252-4] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  witli  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  2, 1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THIS  ICR  CONTACT:  Sandy  Farmer  at  EPA, 
(202)  260-2740,  please  refer  to  EPA  ICR 
#1442.09. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Eniei'gency 
Response 

Title:  Land  Disposal  Restrictions  (ICR 
No.  1442.09).  This  is  a  renewal  and 
approved  collection  (OMB  No.  2050- 
0085). 

Abstract:  This  ICR  is  a  comprehensive 
presentation  of  the  information 
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requirements  at  40  CFR  part  268  that 
affect  generators  and  treatment,  storage, 
and  disposal  facilities  (TSDFs)  regulated 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  of  1976,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
Information  collection  requirements 
include  preparing  information  and 
reporting  to  the  EPA  data  on  waste 
analysis,  notifications  and  certifications, 
as  well  as  recordkeeping  requirements. 
Where  it  applies,  respondents  must  also 
provide  data  required  to  petition  the 
Agency  for  statutory  variances  and  for 
exemptions.  The  EPA  uses  these  data  to 
ensure  the  proper  land  disposal  of 
hazardous  wastes. 

Burden  Statement:  The  estimated 
average  public  reporting  burden  for  this 
collection  ranges  from  4  hours  to  20 
horns  per  response.  This  estimate 
includes  all  aspects  of  the  information 
collection  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Generators  and 
treatment,  storage  and  disposal 
facilities. 

Estimated  Number  of  Respondents: 
224,886. 

Estimated  Number  of  Responses  per 
Respondent:  Varies. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,513,342  hours. 
Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #1442.09  and 
OMB  #2050-0085)  to: 

Sandy,  Farmer,  EPA  ICR  #1442.09,  U.S. 
Environmental  Protection  Agency, 
Information  Policy  Branch  (2136),  401 
M  Street,  SW.,  Washington,  DC  20460 
and 

Jonathan  Gledhill,  OMB  #2050-0085, 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725  17th  St.,  NW., 
Washington,  E)C  20503 
Dated:  June  27, 1995. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 

(FR  Doc.  95-16278  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  6S60-S0-M 


[FRL-52S2-6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

OATES:  Comments  must  be  submitted  on 
or  before  August  2, 1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA  (202)  260- 
2740,  please  refer  to  EPA  ICR  #1246.05. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Reporting  and  Recordkeeping 
for  Asbestos  Abatement  Worker 
Protection.  (EPA  ICR  No.  1246.05;  OMB 
No.  2070-0072).  This  is  for  an  extension 
of  a  ciurently  approved  collection. 

Abstract:  This  rule  covers  state  and 
local  government  employees  who 
perform  asbestos  abatement  activities. 
Employers  are  required  to  inform  EPA 
of  asbestos  abatement  projects,  to  train 
employees  about  the  hazards  of 
asbestos,  to  monitor  employee  exposure, 
to  provide  medical  surveillance,  and  to 
keep  records  of  all  these  activities.  The 
records  maintained  provide  EPA  with 
the  data  necessary  to  ensure  compliance 
with  the  worker  protection  nile 
authorized  under  sections  6  and  8(a)  of 
the  Toxic  Substances  Control  Act 
(TSCA). 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  22 
hovus  per  response  for  reporting,  and  1 
horn  for  recordkeeping.  This  includes 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  reviewing  the  collection  of 
information. 

Respondents:  State  and  local 
governments. 

Estimated  No.  of  Respondents:  2080. 

Estimated  No.  of  Responses  per 
Re^ondent:  1. 

Estimated  Total  Annual  Burden  on 
Re^ondents:  47,100. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #1246.05  and 
OMB  #2070-0072)  to: 

Sandy  Farmer,  EPA  ICR  #1246.05,  U.S. 

Environmental  Protection  Agency, 

Regulatory  Information  Division 

(2136),  401  M  Street,  SW., 

Washington,  DC  20460. 


and 

Tim  Hunt,  OMB  #2070-0072,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  June  27, 1995. 

Joseph  Retzer, 

Director.  Regulatory  Information  Division. 

[FR  Doc.  95-16279  Filed  6-30-95;  8:45  am) 
BHJJNG  CODE  6S6O-60-M 


[FRL-5252-6] 

Science  Advisory  Board;  Executive 
Committee  Teleconference,  July  17, 
1995;  Executive  Committee  Meeting, 
July  25-26, 1995 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board’s  (SAB’s)  Executive 
Committee  will  conduct  a  public 
teleconference  and  a  public  meeting. 

Executive  Committee  Teleconference 

The  teleconference  meeting  will  be 
held  on  July  17, 1995  from  1:00  and  3:00 
pm  Eastern  Daylight  Time.  The  meeting 
will  be  coordinated  through  a 
conference  call  coimection  (Room 
location  TBA)  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460.  Instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Betty  Fortime  at  (202)  260- 
4126  by  July  10, 1995. 

This  teleconference  meeting  of  the 
Executive  Committee  is  a  part  of  a 
continuing  effort  to  facilitate  the  overall 
production  of  SAB  reports.  The  draft 
reports  expected  for  final  review  at  this 
meeting  are  given  below.  However,  this 
list  is  subject  to  change  in  the  event 
final  edits  cannot  be  completed  in  time 
to  allow  adequate  pre-meeting 
consideration  by  the  Committee. 

a.  Environmental  Engineering 
Committee  [Two  reports:  Review  of  the 
Use  Cluster  Scoring  System  (UCSS)  and 
Review  of  the  Leachate  Migration 
Model] 

b.  Drinking  Water  Committee  [One 
advisory:  Advisory  on  Disinfection  and 
Disinfection  By-Products  Research 
Program]. 

Executive  Committee  Meeting 

The  meeting  will  be  held  on  Tuesday 
and  Wednesday,  July  25-26, 1995  in  the 
Administrator’s  Conference  Room, 
Room  1103 — ^West  Tower,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
The  meeting  will  begin  at  8:30  a.m.  and 
adjourn  not  later  than  5:00  p.m.  on  each 
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day.  The  meeting  is  open  to  the  public, 
however,  seating  is  limited  and 
available  on  a  come  basis. 

At  this  meeting,  the  Executive 
Committee  will  receive  updates  from  its 
standing  committees  and  ad  hoc 
subcommittees  concerning  their  recent 
and  planned  activities.  As  part  of  these 
updates,  some  committees  will  present 
di^  reports  for  Executive  Committee 
review  and  approval.  The  drafts 
expected  for  final  review  at  this 
Ex^tive  Committee  meeting  are  given 
below.  However,  this  list  is  subject  to 
change  in  the  event  final  edits  cannot  be 
completed  in  time  to  allow  adequate 
pre-meeting  roview  time.  Please  confirm 
final  availability  with  the  SAB  Staff 
office  prior  to  the  meeting.  Expected 
drafts  include: 

a.  Ecological  Processesand  ^ects 
Committee  [Three  r^orts:  Review  of 
Bioacoumilation  Factor  Methodology 
(A  joint  reports  with  the  Drinking  Water 
Committee);  Review  of  Methodology  for 
Developmg  Sediment  Quality  Qiteria 
for  M^tal  Contaminants;  Review  of  Add 
Deposition  Standard  Feasibility  Studyjt 

b.  Environmental  Engineering 
Committee  [Two  reports:  Review  of 
Agency’s  Environmental  Technology 
Innovation,  Commercialization,  and 
Exihancement  (EnTlC^  program; 

Review  of  Hazardous  Air  Pollutants/ 
Continuous  Emissions  Monitoring 
Systems  (HAPs/CEMS)]; 

c.  Environmental  Health/Indoor  Air 
Quality  and  Total  Human  Exposiue 
Committee  Joint  Panel  [One  report: 
Review  of  the  Agency’s  Dioxin  Risk 
Assessment]; 

d.  Radiation  Advisory  Committee 
[One  report:  Review  of  Radiation  Clean 
Up  Standards]; 

Additional  topics  on  the  agenda 
indude  a  discussion  of: 

a.  SAB  memberdiip  issues. 

b.  SAB  projeds  and  processes  for 
FY96,  including  serving  as  a  “lookout 
panel’’  the  process  of  completing  SAB 
reviews, 

c.  the  issue  of  hazard  identification/ 
hazard  characterization. 

The  group  expects  the  following 
guests  to  meet  with  them  for  discussion: 

a.  the  Deputy  Administrator  of  the 
Agency,  Mr.  Fred  Hansen, 

b.  the  Assistant  Administrator  for 
Policy,  Planning  and  Evaluation,  Mr. 
David  Gardiner  to  discuss  the  Agency’s 
Environmental  Goals  Project 

c.  A  representative  of  the  Food  and 
Drug  Adnuiristration’s  Sdence  Board  to 
explore  opportimities  for  future 
cooperation  with  the  SAB. 

d.  A  representative  of  National 
Academy  of  Public  Administration’s 
(NAPA)  to  discuss  their  report  Setting 


Priorities,-  Getting  Results:  A  New 
Direction  for  EPA. 

ForFurther  Information 

Any  member  of  the  public  wishing 
further  inlormaticHi  concerning  dther 
meeting  or  who  wi^ies  to  sub^t 
comments  should  contact  Dr.  Donald  G. 
Bdmes,  Designated  Federal  Officiaf  for 
the  Executive  Committee,  Science 
Advisory  Board  (1409),  U.S.  EPA, 
Washington,  DC  20460,  phone  (202) 
260-4126;  fax  (202)  260-9232;  or  via 
The  INTERNET  at: 

bames.don@epamail.epa.gov.  Copies  of 
the  draft  meeting  Agendas  and  available 
draft  reports  listed  above  can  be 
obtained  from  Ms.  Betty  Fmtune  at  the 
above  phone  and  fax  numbers. 

Dated:‘June  26, 1995. 

A.  Robert  Flaak, 

Acting  Staff  Dinctor,  Science  Advisory  Board. 
[FR  Doc  95-16261  Filed  6-30-95;  8:45  am] 
BkJJNQ  CODE  aaao-so-M 


[OPPTS-44819;  FRL-4861-41 

TSCA  Cftemlcal  Testing;  Receipt  of 
Test  Data 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  refiactory  ceramic 
fibers  (RCFs)  (CAS  No.  142844-00-6), 
submitted  pursuant  to  a  testing  consent 
order  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section 
4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-541A,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a' 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  mles  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received.  Under  40  CFR  790.60,  all 
results  of  testing  conducted  pursuant  to 
a  consent  order  must  be  announced  to 
the  public  in  accordance  with  the 
procedures  specified  in  sectien  4(d)  of 
TSCA. 

I.  Test  Data  Submissions 

Test  data  for  refractory  ceramic  fibers 
were  submitted  by  three  member 
companies  of  the  Refractory  Ceramic 


Fiber  Coalition  (Carborundum 
Company,  Premier  Refractories  and 
Chemicals,  Incorporated,  and  TTiermal 
Ceramics,  Incorporated)  pursuant  to  a 
testing  consent  order  at  40  CFR 
799.5000 '  Th^  were  received  by  EPA 
on  June  21, 1995^The  submission 
describes  workplace  e}q>osure 
monitoring  data-fixmi  RCFC  company 
facilities)  as  well  as  from  their 
customers’  facilities.  The  customers 
selected  include  those  chosen  at  random 
and  those  who  specifically  requested 
monitoring.  Air  monitoring  samples 
were  collected  from  employees  engaged 
in  RCF  fiber  production  and  processing, 
or  use  in  functional  categories  such  as 
forming,  finislung,  and  installation. 

RCFs  are  used  as  insulation  for 
industrial  insulation  applications  such 
as  high  temperature  fui^ces,  heaters, 
and  Idlns.  RCFs  are  also  used  in 
automotive  applications,  aerospace 
uses,  and  in  certain  commercitd 
appliances  such  as  self-cleaning  ovens. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as., 
to  the  completeness  ^  the  submissions. 

n.  Pufaiic  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (dodcet  number  OP^S- 
44619).  'This  record  includes  copies  of 
all  data  reported  in  this  notice.  ’The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  ffie 
TSCA  Nonconfidential  Information 
Center  (NQC)  f also  known  as  the  'TSCA 
Public  Docket  Office),  Rm.  NE-B607, 
401  M  St.,  SW.,  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 

Dated:  June  26, 1995. 

William  H.  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  95-16274  Piled  6-30-95;  8rt5  am) 
BILUNQ  CODE  6560-60-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

June  27, 1995. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
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of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 

L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Commimications  Commission,  (202) 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0168. 

Expiration  Date:  10/31/96. 

Title:  Section  43.43  -  Report  of 
Proposed  Changes  in  Depreciation 
Rates. 

Estimated  Annual  Burden:  67,500 
total  annual  hours;  5625  hours  per 
response. 

Description:  In  the  Report  and  Order 
in  CC  Docket  No.  92-296  (released  10/ 
20/93),  the  Commission  streamlined  its 
depreciation  prescription  process  for 
local  exchange  carriers  (LECs)  regulated 
under  its  price  cap  regulatory  scheme  by 
adopting  a  modified  form  of  the  basic 
factor  range  option.  The  Second  Report 
and  Order  (released  6/28/94)  adopted 
the  initial  set  of  accounts  and  ranges  for 
the  price  caps  LECs.  The  Third  Report 
and  Order  adopts  ranges  and  alternate 
simphfied  procedtures  for  the  remaining 
accounts  and  completes  the 
implementation  process.  The 
Commission  has  modified  its 
information  collection  requirements 
whereby  large  LECs  must  submit 
analyses  on  proposed  changes  in 
depreciation  rates.  The  information  will 
be  used  by  the  Commission  staff  to 
establish  proper  depreciation  rates  to  be 
charged  by  the  carriers  pursuant  to 
Section  220(b)  of  the  Communications 
Act,  as  amended,  47  U.S.C.  Section 
220(b). 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  95-16246  Filed  6-30-95;  8:45  am] 
BILLING  CODE  6712-01-F  ^ 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1 050-DR] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Norths 
Dakota,  (FEMA-1050-DR),  dated  May 
16, 1995,  and  related  determinations. 
EFFECTIVE  DATE:  Jime  26,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  diseister  for  the  State  of  North 
Dakota  dated  May  16, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
16, 1995: 

The  counties  of  Emmons,  Renville  and 
Sargent  for  Disaster  Unemployment 
Assistance  under  the  Individual  Assistance 
Program.  (Already^designated  for  Public 
Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Richard  W.  Krinun, 

Associate  Director,  Response  and  Recovery 
Directorate. 

(FR  Doc.  95-16291  Filed  6-30-95;  8:45  am) 
BILLING  CODE 

[FEMA-1 058-OR] 

Oklahoma;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oklahoma 
(FEMA-1058-DR),  dated  Jtme  26, 1995, 
and  related  determinations. 

EFFECTIVE  DATE:  June  26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
26, 1995,  the  President  declared  a  major 
disaster  imder  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Oklahoma, 
resulting  from  severe  storms,  flooding  and 
tornadoes  beginning  on  May  26, 1995,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act”).  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Oklahoma. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amoimts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 


You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 

Individual  Assistance  and/or  Hazard 
Mitigation  Assistance  may  be  provided  at 
later  date  if  warranted.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  Assistance  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
PubUc  FaciUty  and  I^bUc  Housing 
Assistance,  42  U.S.C.  5153,  shall  1^  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Joseph  Picciano  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oklahoma  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Beckham,  Caddo,  Creek, 
Grady,  Harmon,  Jackson,  Kiowa,  Lincoln, 
Logan  and  Tillman  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

[FR  Doc.  95-16289  Filed  6-30-95;  8:45  am) 
BILUNG  CODE  S718-02-H 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistemt  Attorney 
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General  for  the  Antitrust  Division  of  the  to  these  proposed  acquisitions  during 
Department  of  Justice.  Neither  agency  the  applicable  waiting  period, 

intends  to  take  any  action  with  respect 

Transactions  Granted  Early  Termination  Between:  060595  and  061695 


Name  of  acquiring  person,  Name  of  acquired  person.  Name  of  acquired  entity 


PMN  No. 


Date 

terminated 


Heyman  Holdings  Associates  Limited  Partnership,  Conseco,  Inc.,  Bankers  Life  Holding  Co .  95-1686  06/06/95 

Wet  Seal  Inc.,  Harcourt  General,  Inc.,  Contempo  Ceisuais  .  95-1696  06/06/95 

Gerald  W.  Schwartz,  John  Labatt  Limited,  John  Labatt  Limited .  95-1714  06/06/95 

National  Gypsum  Company,  NGC  Settlement  Trust  The  Austin  Company .  95-1719  06/06/95 

K/B  Opportunity  Fund  II,  L.P.,  Walter  E.  Hartman  and  Sally  Jean  Hartman,  Main  Street  Retail  and  Scdly  Plaza 

Limited  Partnership  .  95-1723  06/06/95 

Carmike  Cinemas,  Inc.,  Cineplex  Odeon  Corp.,  Plitt  Theatres,  Inc.  &  Plitt  Southern  Theatres,  Inc .  95-1734  06/06/95 

Computer  Integration  Corp.,  Jamal  and  Tamara  Khatib,  Cedar  Computer  Center,  Inc  .  95-1737  06/06/95 

Harbour  Group  Investments  III,  L.P.,  R.A.  Parrish,  Speeflo  Manufacturing  Corporation  .  95-1742  06/06/95 

CENFED  Rnancial  Corporation,  Government  Funding  CA  Business  &  Ind.  Dev.  Corp.,  Government  Funding 

CA  Business  &  Ind.  Dev.  Corp  . . . - .  95-1743  06/06/95 

Tech-Sym  Corporation,  CogniSeis  Development,  Irw.,  CogniSeis  Development,  Inc .  95-1750  06/06/95 

Liebherr-Intemational  AG,  William  S.  Davis,  Wiseda,  Ltd  . 95-1751  06/06/95 

Cookson  Group  pic,  Jeffrey  R.  Mooris,  Hi-Tech  Ceramics,  Inc .  95-1752  06/06/95 

Medaphis  Corporation,  Healthcare  Recoveries,  Inc.,  Healthcare  Recoveries,  Inc . .  95-1753  06/06/95 

Living  Centers  of  America,  Inc.,  ReheUjility  Corporation,  Rehabiiity  Corporation  .  95-1759  06/06/95 

Oakwood  Homes  Corporation,  Destiny  Industries,  Inc.,  Destiny  industries,  Inc  .  95-1763  06/06/95 

Maxxim  Medical,  Inc.,  Becton,  Dickinson  and  Company,  Becton,  Dickinson  and  Company  .  95-1771  06/06/95 

Baink  of  Boston  Corporation,  Cencor,  Inc.,  Century  Acceptance  Corporation  (15  Subsidiaries)  .  95-1775  06/06/95 

Medi-Mail,  Inc.,  Rush-Presbyterian-St  Luke’s  Medical  Center,  Home  Pharmacy,  Inc .  95-1777  06/06/95 

Craig  O  McCaw,  NEXTEL  Communications,  Inc.,  NEXTEL  C^munications,  Inc .  95-1779  06/06/93 

Frontier  Corporation,  Donald  Schneider,  Sc^ider  Communications,  Inc  .  95-1780  06/06/95 

Tele-Communications,  Inc.,  TW  Holdings,  L.L.C.  (Joint  Venture),  TW  Holdings,  L.L.C.  (Joint  Venture) .  95-1783  06/06/95 

US  West,  Inc.,  TW  Headings,  L.L.C.  (Joint  Venture),  TW  Holdings,  L.L.C.  (Joint  Venture)  .  95-1784  06/06/95 

Empire  of  Carolina,  Inc.,  SLM  International,  Inc.,  Buddy  L.  Inc.  &  Buddy  L  (Hong  Kong)  Limited .  95-1788  06/06/95 

Dennis  R.  Washin^on,  Fletcher  Challenge  Limited,  a  New  Zealand  company,  Norsk  Pacific  Steamship  Com¬ 
pany,  Limited,  a  Bahamian  Co  . . 95-1789  06/06/95 

Libbey  Inc.,  Louis  J.  Appell  Residuary  Trust  Pfaltzgraff,  ReUtzgraff  Outlet  Company .  95-1790  06/06/95 

Warren  A.  Hood,  Jr.,  International  Paper  Company,  MkEwen  Lumber  Company  .  95-1791  06/06/95 

Omnicare,  Inc.,  Gary  W.  Kadlec,  Specialized  Pharmacy  Services,  Inc .  95-1795  06/06/95 

Kelso  Investment  Associates  V,  L.P.,  BankAmerica  Corporation,  Humphreys  Inc  .  95-1797  06/06/95 

F.  Holmes  Lamoreux,  DynCorp,  DynAir  Tech  of  Arizona,  Inc  . 95-1813  06/06/95 

Pacific  Telesis  Group,  Cross  Cwntry  Wireless  Inc.,  Cross  Country  Wireless  Inc  .  95-1673  06/07/95 

Pacific  Telesis  Group,  George  Ring,  Cross  Country  Telecommunications,  Inc  .  95-1674  06/07/95 

Pacific  Telesis  Group,  Vincent  Tese,  Cross  Coimtry  Telecommunications,  Inc . 95-1675  06/07/95 

Bennett  S.  LeBow,  New  Valley  Corporation,  New  Valley  Corporation  .  95-1727  06/07/95 

People’s  Choice  TV  Corp.,  Eastern  Cable  Networks  Corp.,  Eeistem  Cable  Networks  of  Michigan,  Inc .  95-1740  06/07/95 

Eastern  Cable  Networks  Corp.,  People’s  Choice  TV  Corp.,  People’s  Choice  TV  Corp .  95-1741  06/07/95 

Wheaton  Franciscan  Services,  Inc.,  Felician  Health  Care,  Inc.,  St  Francis  Hospital,  Inc .  95-1781  06/07/95 

Felician  Health  Care,  Inc.,  Wheaton  Franciscan  Services,  Ihc.,  Covenant  HeeUthcare  System,  Inc  . 95-1782  '  06/07/95 

Massachusetts  Mutual  Life  Insurance  Company,  David  L.  Babson  and  Company  Incorporated,  David  L.  Bab- 

son  and  Company  Incorporated . . .  95-1805  06/07/95 

Continental  Cablevision,  Inc.,  Consolidated  Cablevision  of  California,  Consolidated  Cablevision  of  California  ....  95-1711  06/09/95 

Shamrock  Holdings,  Inc.,  Koor  Industries  Ltd.,  Koor  Industries  Ltd  . 95-1755  06/09/95 

Columbia/HCA  Helathcare  Corporation,  Alleghany  Regional  Hospital  Corporation,  /VIeghany  Regionai  Hospital 

Corporation .  95-1760  06/09/95 

Rieter  Holding  AG,  Gouid/Globe  Limited  Liability  Company,  Globe  Acquisition  Corporation  .  95-1766  06/09/95 

Legardere  Groupe  S.C.A.,  K-lll  Communications  Corporation,  K-lll  Magazine  Corporation  .  95-1769  06/09/95 

Ronald  O.  Perelman,  K-lll  Communications  Corporation,  K-lll  Magazine  Corporation  .  95-1770  06/09/95 

MMH  Corp.,  Rockvilie  Area  Health  Services,  Inc.,  Rockville  Area  Health  Services,  Inc .  95-1772  06/09/95 

Citrus  Valley  Health  Partners,  Inc.,  Foothill  Hospital — Morris  L.  Johnston  Memori^,  Foothill  Hospital — Morris  L. 

Johnston  Memorial  .  95-1778  06/09/95 

Jon  M.  Huntsman,  Nova  Corporation,  Novacor  Chemicals,  Inc  . 95-1785  06/09/95 

Institute  Sisters  of  Mercy-Americas/Regional  St.  Louis,  St.  /Vithony’s  Medical  Center,  St  Anthon/s  Medical 

Center .  95-1792  06/09/95 

Institute  Sisters  of  Mercy-Americas/Regional  St.  Louis,  St.  Luke’s  Health  Coqjoration,  St.  Luke’s  Health  Cor¬ 
poration  .  95-1793  06/09/95 

Westinghouse  Electric  Corp.,  VECTRA  Technologies,  Inc.,  VECTRA  Services,  Inc  .  95-1804  06/09/95 

cue  International  Inc.,  Irving  Siegel,  GETKO  Group  Inc  . .  95-1808  06/09/95 

Irving  Siegel,  CUC  International  Inc.,  CUC  International  Inc  .  95-1809  06/09/95  . 

General  Electric  Company,  Koor  Industries  Ltd.,  Koor  Industries  Ltd  .  95-1814  06/09/95 

Silicon  Graphics,  Inc.,  Wavefront  Technologies,  Inc.,  Wavefront  Technologies,  Inc . 95-1164  06/12/95 

Silicon  Graphics,  Inc.,  Alias  Research  Inc.,  /Wias  Research  Inc .  95-1168  06/12/95 

Sodexho  S.A.,  Corrections  Corporation  of  America,  Corrections  Corporation  of  /Vnerica .  95-1773  06/12/95 

Emerson  Eiectric  Co.,  Peter  R.  Fumiss,  Computer  Process  Controls,  Inc . 95-1806  06/12/95 

Gemplus  SCA,  World  Card  International  GmbH  Datacard  Plastics,  Inc  and  Datacard  Bureau,  Inc  .  95-1810  06/12/95 

The  Procter  &  Gamble  Company,  TheraTech,  Inc..  TheraTech,  Inc  .  95-1811  06/12/95 
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Name  of  acquiring  person.  Name  of  acquired  person.  Name  of  acquired  entity 

PMN  No. 

Date 

terminated 

Mobil  Corporation,  Enserch  Corporation,  Garden  Banks  388  Unit . 

95-1816 

06/12/95 

Stewart  A.  Resnick  and  Lynda  Rae  Resnick,  Unilever  N.V.,  NEWCO,  A  California  Limited  Liability  Company  ... 
NationsBank  Corporation,  Japan  Leasing  (U.S.A.),  Inc.  NNW  Utility  Funding  1,  lnc./NNW  Utility  Funding  II,  Inc  . 
John  W.'  Kluge,  Roadmaster  Industries,  Inc.,  Roadmaster  Industries,  Inc  . 

95-1817 

95-1818 

95-1820 

06/12/95 

06/12/95 

06/12/95 

John  W.  Kluge,  The  Actava  Group  Inc.,  The  Actava  Group  Inc . 

95-1821 

06/12/95 

Tri-State  Generation  and  Transmission  Association,  Inc.,  Ronald  W.  Cantwell,  Century  Power  Corporation . 

Golder,  Thoma,  Cressey  Fund  III  Limited  Partnership,  Cutler-Williams  Incorporated,  Cutler-Williams  Incor¬ 
porated  . 

95-1824 

95-1825 

06/12/95 

06/12/95 

Comdata  Holdinqs  Corporation,  Wm.  B  Reily  &  Company,  Inc.,  Fleetman,  Inc.  d/b/a  Fuelman  . 

Federal  Express  Corporation,  AMR  Corporation,  American  Airlines,  Inc  . 

95-1826 

95-1830 

06/12/95 

06/12/95 

CGW  Southeast  Partners  1,  L.P.,  Gargour  Holdings  S.A.,  Monarch  Tile,  Inc . . 

95-1831 

06/12/95 

Sanyo  Electric  Co.,  Ltd.,  Integrated  Health  Services,  Inc.,  Integrated  Health  Services,  Inc . 

95-1832 

06/12/95 

The  Commerce  Group,  Inc.,  Atlantis  Pleistics,  Inc.,  Western  Pioneer  Insurance  Company . 

95-1833 

06/12/95 

Seacor  Holdings,  Inc.,  John  E.  Graham  &  Sons,  John  E.  Graham  &  Sons . . 

95-1836 

06/12/95 

Berkshire  Hathaway,  Inc.,  William  H.  Child,  R.C.  Willey  Home  Furnishings  . 

95-1838 

06/12/95 

First  Financial  Management  Corporation,  Employee  Benefit  Plans,  Inc.,  Employee  Benefit  Plans,  Inc . 

95-1839 

06/12/95 

AEW  Partners,  L.P.,  Troy  Hospitality  Suite  Corporation,  Troy  Hospitality  Suite  Corporation  . . . 

95-1840 

06/12/95 

Host  Marriott  Corporation,  National  Property  Investors,  Irn:.,  San  Antonio  Riverwalk  Marriott  Hotel . 

95-1845 

06/12/95 

HIG  Investment  Group,  L.P.,  Mr.  Louis  Ligator,  IPM  Group,  Ltd.,  Stock  &  Hybritex  Automotive  Assets  . 

95-1846 

06/1 2'95 

Malik  M.  Hasan,  M.D.,  Blue  Cros  of  California,  Blue  Cross  of  California . 

95-1744 

06/13/95 

Blue  Cross  of  California,  Health  Systems  International,  Inc.,  Health  Systems  International,  Inc . 

95-1747 

06/13/95 

Mahendra  Parekh,  J.M.  Huber  Corporation,  Engineered  Carbons  Division  of  J.M.  Huber  Corporation . 

95-1762 

06/13/95 

China  Synthetic  Rubber  Corporation,  Witco  Corporation,  Continental  Carbon  Company . 

95-1300 

06/13/95 

London  Merchant  Securities  pic.  Time  Warner  Inc.,  Six  Rags  Entertainment  Corporation  . 

95-1861 

06/13/95 

Consolidated  Papers,  Inc.,  Pentair,  Inc.,  Niagara  of  Wisconsin  Paper  Corporation  (“Niagara”)  . 

95-1691 

06/14/95 

Consolidated  Papers,  Inc.,  Minnesota  Power  &  Light  Company,  Minnesota  Paper,  Incorporated  (“Minnesota 
Paper”)  . 

95-1692 

06/14/95 

Marcus  Cable  Company,  L.P.,  Estate  of  Charles  A.  Sammons,  Sammons  Communications,  Inc . 

95-1716 

06/14/95 

Marmon  Holdings,  Inc.,  DATEQ  Information  Network,  Inc.,  DATEQ  Information  Network,  Inc  . 

95-1822 

06/14/95 

H.  Wayne  Huizenga,  Republic  Waste  Industries,  Inc.,  Republic  Waste  Industries,  Inc . 

95-1848 

06/14/95 

Republic  Waste  Industries,  Inc.,  Harris  W.  and  Bonnie  J.  Hudson,  Hudson  Management  Corporation  and 
Envirocycle,  Inc  . 

95-1849 

06/14/95 

Harris  W.  and  Bonnie  J.  Hudson,  Republic  Waste  Industries,  Inc.,  Republic  Waste  Industries,  Inc . 

95-1850 

06/14/95 

Scapa  Group  pic.  Coating  ScierKes,  Inc.,  Coating  Sciences,  Inc  . 

95-1852 

06/14/95 

AT&T  Corp.,  AT&T  Corp.,  Colorado  High  Country  Cellular  L.P . 

95-1815 

06/15/95 

Christiana  Companies,  Inc.,  Energy  Ventures,  lr»c..  Energy  Ventures,  Irw  . 

95-1757 

06/16/95 

Energy  Ventures,  Inc.,  Christiana  Companies,  Inc.,  Prideco,  Inc . . . 

95-1758 

06/16/95 

Four  Rivers  Transportation,  Inc.,  EXOR  Group  SA,  Rail  Holdings,  Inc . 

95-1875 

06/16/95 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bmeau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-16258  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  «750-01-M 


[File  No.  942-3134] 

Arizona  Institute  of  Reproductive 
Medicine,  Ltd.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  tmfair 
methods  of  competition,  this  consent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Phoenix,  Arizona 
based  company  and  its  president  from 
misrepresenting  the  success  rate  of  their 
in  vitro  fertilization  program  or  any 
other  infertility  treatment  services.  In 
addition,  it  would  require  the  institute 
and  its  president  to  possess  competent 
and  reliable  scientific  evidence  for  any 
future  comparative  success-rate  claims 
for  fertility  services.  # 

DATES:  Comments  must  be  received  on 
or  before  September  1, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Katz  or  Matthew  Daynard,  FTC/ 
H-200,  Washington,  DC  20580.  (202) 
326-3123  or  (202) 326-3291. 
SUPPLEMENTARY  INFORMATION:  Prusuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 


of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
f60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of:  Arizona  Institute  of 
Reproductive  Medicine,  Ltd.,  a  limited 
corporation,  and  Robert  H.  Tamis,  M.D., 
individually  and  as  president  of  said 
corporation.  [File  No.  942-3134]. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Arizona 
Institute  of  Reproductive  Medicine, 

Ltd.,  a  limited  corporation,  and  Robert 
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H.  Tamis,  M.D.,  individually  and  as 
president  of  said  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondents  or  respondents, 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents  and  coimsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Arizona 
Institute  of  Reproductive  Medicine, 

Ltd.,  is  a  limited  corporation  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Arizona,  with 
its  office  and  principal  place  of  business 
located  at  2850  North  24th  Street,  Suite 
500-A,  Phoenix,  Arizona  85008. 

Proposed  respondent  Robert  H. 

Tamis,  M,D.,  is  president  of  respondent 
Arizona  Institute  of  Reproductive 
Medicine.  His  principal  office  or  place 
of  business  is  the  same  as  that  of  the 
corporate  respondent.  Dr.  Tamis 
formulates,  directs  and  controls  the  acts 
and  practices  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  xmder  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  the  jurisdictional 
facts,  or  of  violations  of  law  as  alleged 
in  the  draft  of  complaint. 


6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same'force  and  effect  aifd 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders,  the  order  shedl  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to-order 
to  proposed  respondents’  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  have  read  the 
draft  complaint  and  the  following  order. 
Proposed  respondents  understand  that 
once  the  order  has  been  issued,  they 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  the  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

“Competent  and  reliable  scientific 
evidence’’  shall  mean  those  tests, 
analyses,  research,  studies  or  other 
evidence  based  oh  the  expertise  of 
professionals  in  the  relevant  area,  that 
have  been  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

I 

It  is  ordered  that  respondents  Arizona 
Institute  of  Reproductive  Medicine, 

Ltd.,  a  limited  corporation,  and  Robert 
H.  Tamis,  M.D.,  individually  and  as 
president  of  said  corporation,  their 
successors  and  assigns,  officers,  agents, 
representatives,  and  employees,  directly 


or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  promotion,  sale  or 
offering  for  sale  of  services  relating  to 
the  treatment  of  infertility,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  implication,  that 
respondents’  success  rates  in  terms  of 
achieving  deliveries  is  higher  than  or 
compares  favorably  with,  the  success 
rates  of  any  single  provider  or  group  of 
providers  of  these  services,  imless  at  the 
time  of  making  such  a  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  for  making  such  a  comparison 
which  shall,  at  a  minimum,  consist  of 
results  for  its  own  patients  that  are 
based  upon  the  same  criteria  for 
determining  the  calculation  of  delivery 
rates  that  were  used  to  produce  the 
results  with  which  the  comparison  is 
made,  or  otherwise  misrepresenting  the 
past  or  present  success  of  respondents 
in  achieving  live  births  or  pregnancies 
or  the  past  or  present  success  of  any 
single  provider  or  group  of  providers  of 
these  services  in  a^ieving  live  births  or 
pregnancies. 

n 

It  is  further  ordered  that  respondents, 
shall  forthwith  distribute  a  copy  of  this 
Order  to  each  of  their  officers,  agents, 
representatives,  and  employees,  who  are 
engaged  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  who 
communicated  with  patients  or 
prospective  patients,  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and  for  a 
period  of  ten  (10)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  of  respondents’  future  officers, 
agents,  representatives,  and  employees 
having  said  responsibilities. 


It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

b.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 
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It  is  further  ordered  that: 

(1)  Respondent  Arizona  Institute  of 
Reproductive  Medicine,  Ltd.  Shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  respondent  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in 
respondent  which  may  affect 
compliance  obligations  arising  out  of 
this  Order;  and 

(2)  Respondent  Robert  H.  Tamis,  M.D. 
shall  promptly  notify  the  Commission  of 
the  discontinuance  of  his  present 
business  or  of  his  affiliation  with  the 
corporate  respondent.  In  addition,  for  a 
period  of  three  (3)  years  from  the  date 

of  service  of  this  Order,  the  respondent 
shall  promptly  notify  the  Commission  of 
each  affiliation  with  a  new  business  or 
emplo)mient  that  involves  an  infertility 
program.  Each  such  notice  shall  include 
the  respondent’s  new  business  address 
and  a  statement  of  the  nature  of  the 
business  or  employment  in  which  the 
respondent  is  newly  engaged  as  well  as 
a  description  of  respondent’s  duties  and 
responsibilities  in  connection  with  the 
business  or  employment. 

The  expiration  of  the  notice  provision 
of  this  paragraph  shall  not  afiect  any 
other  obligation  arising  under  this 
Order. 

V 

It  is  further  ordered  that  respondents 
shall,  within  (60)  days  after  service  of 
this  Order,  file  with  the  Commission  a 
report,' in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  all  requirements  of 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  Arizona  Institute 
of  Reproductive  Medicine,  Ltd.  and  its 
President,  Robert  H.  Tamis,  M.D.  The 
Arizona  Institute  of  Reproductive 
Medicine  offers  infertility  services  to  the 
public,  including  in  vitro  fertilization. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  Commission  has  alleged  that 
proposed  respondents  failed  to  possess 


a  reasonable  basis  for  claims  they  made 
regarding  their  comparative  success  in 
achieving  live  births  for  their  patients. 
The  Arizona  Institute  of  Reproductive 
Medicine  claimed  a  live  birth  per 
embryo  transfer  rate  of  17  percent  in 
1991  and  16  percent  for  the  first  six 
months  of  1992,  as  compared  to  a 
national  average  of  14  percent  for  1991. 

The  Commission  alleges  that  these 
claims  were  deceptive  because  the 
Arizona  Institute  of  Reproductive 
Medicine  calculated  the  success 
statistics  in  their  promotional  materials 
cormting  multiple  births  (i.e.,  twins, 
triplets,  etc.)  as  multiple  deliveries  The 
national  percentage  was  based  on  data 
published  by  The  Society  for  Assisted 
Reproductive  Technology  ("SART”),  a 
national  organization  whose  members, 
including  proposed  respondents,  are 
providers  of  assisted  reproductive 
technologies.  SART  pubUshes  annually 
national  averages  for  live  births 
achieved  through  its  members’  services. 
National  averages  for  live  births  are 
based  on  a  protocol  which  requires 
members  to  report  multiple  births  as 
single  deliveries.  The  published  report 
coxmts  a  multiple  birth  as  a  single 
delivery.  Had  proposed  respondents 
likewise  counted  multiple  births  as  a 
single  delivery,  their  success  statistics 
for  deliveries  would  have  been 
significantly  lower  than  both  the  true 
national  average  for  deliveries  per 
embryo  transfer,  which  was  17  percent 
for  1991,  and  the  14  percent  represented 
by  respondents. 

Part  I  of  the  proposed  consent  order 
seeks  to  address  the  alleged 
misrepresentation  cited  in  the 
accompanying  complaint  by  requiring 
proposed  respondents  to  possess 
competent  and  reliable  scientific 
evidence  for  any  future  success  rate 
comparative  claims  for  their  infertility 
procedures.  Any  comparison  with  other 
success  rates  must  consist  of  results  that 
are  based  upon  the  same  or  essentially 
equivalent  tests  that  were  used  as  a 
basis  for  the  other  rates.  Moreover,  a 
fencing-in  provision  prohibits  any 
misaepresentation  of  success  in 
achieving  pregnancies  or  live  births  by 
respondents  as  well  as  prohibiting 
respondents  from  misrepresenting  the 
success  rates  of  any  single  provider  or 
group  of  providers  of  these  services. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  95-16255  Filed  8-30-95;  8:45  am] 
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[File  No.  941-0007] 

Council  of  Fashion  Designers  of 
America  et  al.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methodi  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  two  New  York 
based  corporations  or  their  members 
from  attempting  to  fix  or  reduce 
modeling  fees,  and  would  require  them 
to  take  steps  to  educate  fashion 
designers  that  price-fixing  is  illegal. 
DATES:  Comments  must  be  received  on 
or  before  September  1, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Antalics  or  Karen  Mills,  FTC/ 
S-2627,  Washington,  DC  20580.  (202) 
326-2821  or  (202) 326-2052. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  T.  ide 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  cop)dng 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  The  Council  of  Fashion 
Designers  of  America,  a  corporation;  and  7th 
on  Sixth,  Inc.,  a  corporation.  File  No.  941- 
0007. 

The  Federal  Trade  Commission 
(“Commission”),  having  initiated  an 
investigation  of  certain  acts  and 
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practices  of  the  Council  of  Fashion 
Designers  of  America  and  7th  on  Sixth, 
Inc.,  hereinafter  sometimes  referred  to 
collectively  as  “proposed  respondents,” 
and  it  now  appearing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  engaging  in  certain  acts 
and  practices  being  investigated. 

It  IS  hereby  agreed  by  and  between 
proposed  respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Council  of 
Fashion  Designers  of  America 
(hereinafter  “CFDA”)  is  a  not-for-profit 
corporation  organized,  existing,  and 
doing  business  irnder  and  by  virtue  of 
the  laws  of  the  State  of  New  York,  with 
its  office  and  principal  place  of  business 
located  at  1412  Broadway,  New  York, 
New  York  10018. 

2.  Proposed  respondent  7th  on  Sixth, 
Inc.  (hereinafter  “7th  on  Sixth”)  is  a  not- 
for-profit  corporation  organized, 
existing,  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  State  of  New 
York,  with  its  office  and  principal  place 
of  business  located  at  1412  Broadway, 
New  York,  New  York  10018. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

4.  Proposed  respondents  waive; 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  jurisdictional  facts,  are  true. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a.period 
of  sixty  (60)  days  and  information  with 
respect  thereto  will  be  publicly  released. 
The  Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 


circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  wi&  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
to  any  other  manner  of  service.  The 
complaint  may  be  used  in  construing 
the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

a.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  the  order  becomes  final. 

Order 

/ 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  “Respondents”  means  the  Council 
of  Fashion  Designers  of  America  and  7th 
on  Sixth,  Inc.; 

B.  “Person”  means  any  individual, 
partnership,  association,  company,  or 
corporation; 

C.  “CFDA”  means  the  Coimcil  of 
Fashion  Designers  of  America,  its 
directors,  trustees,  officers,  members, 
representatives,  committees, 
subcommittees,  boards,  divisions. 


agents,  employees,  successors  and 
assigns; 

D.  “7th  on  Sixth”  means  7th  on  Sixth, 
Inc.,  its  directors,  trustees,  officers, 
members,  representatives,  committees, 
subcommittees,  boards,  divisions, 
agents,  employees,  successors  and 
assigns. 

II 

It  is  further  ordered  that  respondents 
CFDA  and  7th  on  the  Sixth,  directly  or 
indirectly,  or  through  any  corporate  or 
other  device,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  section  4 
of  the  Federal  Trade  Commissipn  Act, 

15  U.S.C.  44,  forthwith  cease  and  desist 
from  entering  into,  attempting  to  enter 
into,  organizing  or  attempting  to 
organize,  implementing  or  attempting  to 
implement,  or  continuing  or  attempting 
to  continue,  any  combination, 
agreement,  or  vinderstanding,  express  or 
implied,  for  the  purpose  or  with  the 
effect  of: 

A.  Raising,  lowering,  fixing, 
maintaining  or  stabilizing  the  price, 
terms  or  other  forms  or  conditions  of 
compensation  paid  for  modeling  or 
modeling  agency  .services;  or 

B.  Encouraging,  advising,  pressuring, 
assisting,  inducing,  or  attempting  to 
induce  any  person  to  engage  in  any 
action  prohibited  by  this  order. 

Provided,  however,  that  it  shall  not  be 
deemed  a  violation  of  this  ordei  for 
more  than  one  member  of  CFDA  and,/or 
7th  on  Sixth  to  employ  or  use  the 
services  of  the  same  person  where  such 
employment  or  use  is  not  otherwise  in 
furtherance  of  any  action  prohibited  by 
this  order. 

III 

It  is  further  ordered  that  Respondents 
CFDA  and  7th  on  Sixth  each  shall; 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  order  becomes  final, 
distribute  by  certified  U.S,  first-class 
mail  a  copy  of  this  order  and  the 
accompanying  complaint,  and  the 
notice  attached  in  Appendix  A  hereto, 
to: 

1.  Each  of  its  members,  officers, 
directors,  and  employees,  and  each 
fashion  designer  who  has  shown  in  the 
fashion  shows  organized  by  7th  on 
Sixth; 

2.  Each  person  to  whom  it  has,  at  any 
time  prior  to  the  effective  date  oi  this 
order,  communicated  the  benefits  of 
membership  in  7th  on  Sixth,  or  whom 
it  has  invited  to  join  7th  on  Sixth,  as 
identified  in  Appendix  B  hereto; 

3.  The  International  Model  Managers 
Association,  c/o  David  Blasband,  Fsq., 
Deutsch,  Klagsbrun  &  Blasband,  000 
Third  Avenue,  New  York  10022: 
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4.  Each  of  the  modeling  agencies 
listed  in  Appendix  C  attached  hereto; 
and 

B.  For  a  period  of  five  (5)  yeeirs  from 
the  date  this  order  becomes  final,  cause 
to  be  made  minutes  of  all  business 
meetings  of  its  membership,  its  board  of 
directors,  its  committees  and 
subcommittees.  Such  minutes  shall  (i) 
identify  all  persons  attending  such 
meeting,  (ii)  include  a  certification, 
signed  by  the  presiding  officer  and 
secretary  imder  penalty  of  perjiuy,  that 
states  whether  prices,  terms,  or  other 
forms  or  conditions  of  compensation 
paid  for  modeling  or  modeling  agency 
services  were  discussed  at  the  meeting, 
and  (iii)  summarize  what  was  discussed 
at  the  meeting.  If  prices,  terms,  or  other 
forms  or  condfitions  of  compensation 
paid  for  modeling  or  modeUng  agency 
services  were  discussed  at  any  business 
meeting  subject  to  this  order,  then  the 
minutes  of  such  meeting  shall  identify 
the  participants  in  the  discussion  and 
state  in  detail  the  substance  of  the 
discussion(s).  Minutes  and  the  required 
certifications  shall  be  retained  for  a 
period  of  five  (5)  years  from  the  date  the 
minutes  were  created.  Such  minutes 
shall  be  provided  to  the  Commission 
upon  request. 

C.  Witnin  sixty  (60)  days  after  the  date 
on  which  this  order  becomes  final,  and 
annually  thereafter  for  five  (5)  years,  on 
or  before  the  anniversary  date  of  this 
order, 

1.  Communicate  either  orally  or  in 
writing  to  its  officers,  directors, 
employees  and  members  concerning 
their  obligations  imder  this  order; 

2.  Obtain  from  each  of  its  officers, 
directors,  and  employees  an  annual 
written  certification,  that  he  or  she  (a) 
has  read,  understands  and  agrees  to 
abide  by  the  terms  of  this  order,  (b)  is 
not  aware  of  any  violation  of  this  order, 
and  (c)  has  been  advised  and 
understands  that  failure  of  CFDA  or  7th 
on  Sixth,  as  defined  in  the  order,  to 
comply  with  this  order  may  subject 
either  or  both  of  the  respondents  to 
penalties  for  violation  of  the  order;  and 

3.  Retain  the  certifications  required  by 
Section  III.C.2.  Such  certifications  shall 
be  provided  to  the  Commission  upon 
request. 

IV 

It  is  further  ordered  that  each 
respondent  shall: 

A.  Notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  bankruptcy, 
or  any  other  change  in  the  respondent 


which  may  afreet  compliance 
obligations  under  this  order;  and 

B.  File  a  written  report  with  the 
Commission  within  sixty  (60)  days  after 
the  date  the  order  becomes  final,  and 
annually  thereafter  for  five  (5)  years  on 
the  anniversary  of  the  date  the  order 
became  final,  and  at  such  other  times  as 
the  Commission  may  by  written  notice 
require,  setting  forth  in  detail  the 
manner  and  form  in  which  the 
respondent  has  complied  and  is 
complying  with  the  order. 

V 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  each 
respondent  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Upon  reasonable  notice  to 
respondent  access,  during  ofrice  hours 
and  in  the  presence  of  counsel,  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of  each 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days’  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  employees,  or  agents 
of  respondent,  who  may  have  counsel 
present. 

V7 

It  is  further  ordered  that  this  Order 
shall  terminate  twenty  (20)  years  from 
the  date  this  Order  becomes  final. 

Appendix  A 

Dear _ :  [Respondent] 

has  agreed,  without  admitting  any  violation 
of  the  law,  to  the  entry  of  a  Consent  Order 
by  the  Federal  Trade  Commission  prohibiting 
certain  conduct.  A  copy  of  the  Order  is 
enclosed. 

The  Order  spells  out  [Respondent’s 
obligations  in  greater  detail,  but  we  want  you 
to  know  and  understand  the  following; 

The  Council  of  Fashion  Designers  of 
America  and  7th  on  Sixth,  Inc.  may  not 
negotiate  on  behalf  of  fashion  designers 
collectively  with  models  or  modeling  or 
modeling  agency  services,  and  may  not  enter 
into  or  continue  any  agreement  or 
understanding,  express  or  implied,  for  the 
purpose  or  with  the  effect  of  affecting  the 
prices  paid  for  modeling  or  modeling  agency 
services. 

Non-compliance  with  this  Order  may 
subject  [Respondent]  to  penalties  for 
violation  of  the  order,  and  may  be  reported 
to  the  Federal  Trade  Commission. 

Sincerely, 


[Respondent] 

Enclosure 

Appendix  B 


Mr.  Victor  Alfaro,  130  Barrow  Street,  Suite 
105,  New  York,  N.Y.  10014 
Mr.  Robert  Danes,  488  Seventh  Avenue,  New 
York,  N.Y.  10018 

Ms.  Gemma  Kahng,  550  Seventh  Avenue, 

New  York,  N.Y.  10018 
Ghost,  do  Showroom  Seven,  498  Seventh 
Avenue,  New  York,  N.Y.  10018 
Mr.  Mark  Eisen,  214  West  39th  Street,  New 
York,  N.Y.  10018 

Mr.  Byron  Lars,  29  West  57  Street,  New  York, 
N.Y.  10019 

Ms.  Mary  McFadden,  240  West  35th  Street, 
New  York,  N.Y.  10001 

Magaschioni,  Inc.,  499  Seventh  Avenue,  New 
York.  N.Y.  10018 

The  Next  Generation,  242  West  38th  Street, 
New  York,  N.Y.  10018 
Mr.  Mark  Badgley,  Badgley  Mischka,  525 
Seventh  Avenue,  New  York,  N.Y.  10018 
Mr.  James  Mischka,  Badgley  Mischka,  525 
Seventh  Avenue,  New  York,  N.Y.  10018 
Ms.  Jennifer  George,  Jennifer  George,  Inc,, 

530  Seventh  Avenue,  New  York,  N.Y. 

10018 

Mr.  Fernando  Sanchez,  Fernando  Sanchez 
Ltd.,  5  West  19th  Street,  New  York,  N.Y. 
10011 

Ms.  Joan  Vass,  Joan  Vass  NY,  117  East  29th 
Street,  New  York,  N.Y.  10016 
Ms.  Adrienne  Vittadini,  1441  Broadway,  New 
York.  N.Y.  10018 

Mr.  Byron  Lars,  29  West  57th  Street,  New 
York,  N.Y.  10019 

Appendix  C 

Ms.  Bethann  Hardison,  Bethann  Management 
Co.,  36  North  Moore  Street,  New  York,  NY^ 
10013 

Boss  Models,  317  West  Thirteenth  Street, 

New  York,  NY  10014 
Ms.  Frances  Grill,  President,  Click  Model 
Management,  881  7th  Ave.,  Suite  1013, 

New  York,  NY  10019 

Mr.  Michael  Flutie,  President,  Company  Ltd., 
270  Lahiyette  St.,  Suite  1400,  New  York, 

NY  10012 

Ms.  Monique  Pillard,  President,  Elite  Model 
Management,  111  East  2nd  Street,  New 
York.  NY  10010 

Ms.  Ellen  Harth,  Elite  Runway,  149  Madison 
Avenue,  New  York,  NY  10016 
Joseph  Himter,  President,  Ford  Models,  Inc., 
344  East  59th  Street,  New  York,  NY  10022 
Mr.  Charles  Bennett,  Senior  Vice  President, 
International  Management  Group,  170  Fifth 
Avenue,  10th  Floor,  New  York,  NY  10010 
Ms.  Irene  Marie,  President,  I’M  New  York, 

120  Wooster  St.,  New  York,  NY  10012 
Ms.  Irene  Marie,  President,  Irene  Marie,  Inc., 
728  Ocean  Drive,  Miami  Beach,  FL  33139 
Ms.  Milie  Pellet,  President,  Next 
Management,  23  Watts  Street.  5th  Floor, 
New  York,  NY  10013 
Now  Model  Management,  568  Broadway, 
Suite  504-A,  New  York,  NY  10012 
Pauline  Bematchez,  President,  Pauline’s,  379 
West  Broadway,  5th  Floor,  New  York,  NY 
10012 

Ms.  Natasha  Esch,  President,  Wilhelmina 
Models,  Inc.,  300  Park  Avenue  South,  2nd 
Floor,  New  York,  NY  10010 
Women  Model  Management,  107  Greene 
Street,  New  York,  NY  10012 
Ms.  Barbara  Lantz,  President,  Zoli 
Management,  3  West  18th  Street,  New 
York,  NY  10011 
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Analysis  of  Proposed  Consient  Onler  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  The  Coxmcil  of 
Fashion  Designers  of  America,  Inc. 
(CFDA)  and  7th  on  Sixth,  Inc. 

The  proposed  consent  order  has  been 
placed  on  thopuhlic  record  for  sncty 
(60)  days  for  reception  of  comments  !^ 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the.  public  ra:ord.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  CFDA,  a 
trade  association  of  f^hion  designers, 
and  7th  on  Sixth,  a  not-for-profit 
corporation,  and  their  members,  have 
engaged  in  acts  and  practices  that  have 
unreasonably  restrained  competition 
among  frshion  designers.  Thecomplamt 
alleges  that  CFDA  and  7th  on  Sixth 
fixed  prices  f(»  the  hiring  olrunway 
models.  The  complaint  ^eges  that  this 
price  fixing  agreement  among 
purchasers  of  modeling  and  modeling 
agracy  services  violates  Section  5  of  the 
Federal  Trade  Commission  Act. 

CFDA  and  7th  on  Sixth  have  signed 
a  proposed  consent  a^eemmit  that 
requires  them  to  cease  and  desist  from 
any  agreement  which  has  the  purpose  or 
effect  cA  fixing  prices  paid  or  terms  of 
emidoyment  for  modefing  or  modeling 
agency  services  and  from  encoiiiaging 
others  to  engage  in  such  activities.  The 
proposed  consent  order  requires  diat 
CFDA  and  7th  on  Sixth  distribute  a 
copy  of  the  complaint  and  a  letter 
notifying  thw  members  and  employees, 
modriing  agencies  and  other  designated 
parties  listed  in  thaorder  that  neither 
the  CFDA  nor  7th  on  Sixth  may 
negotiate  on  behalf  of  fashion  designers 
collectively  with  models  or  modelhig 
agencies,  and  they  may  neither  continue 
nor  enter  into  any  agreement  for  the 
pilose  of  affecting  modeling  prices. 

The  proposed  order  includes  a 
proviso  which  makes  clear  that  fashion 
designers  who  choose  to  employ  or  use 
the  services  of  the  same  model  will  not 
be  deemed  in  violation  of  the  order, 
where  such  employment  or  use  is  not 
otherwise  in  furtherance  of  any  action 
prohibited  by  the  order.  The  proviso 
will  permit  fashion  designers  to  hire 
models  independently  without  fear  that 
the  fact  that  they  hire  the  same  model 
itself  will  result  in  liability.  The  order 
also  permits  two  or  more  designers  to 
agree  to  hire  and  use  models  jointly 
without  violating  the  order,  so  long  as 
they  do  not  agree  to  do  so  in  furtherance 


of  the  kind  of  prohibited  agreement  to 
which  CFDA  and  Tlh  on  Sixth  were 
party. 

In  order  to  deter  fuhu'e  law.  violations 
and  facilitate  FTC  review  of  compliance 
with  the  order,  the  proposed  order 
requires  CFDA  and  7th  on  Sixth  to  make 
and  keep  minutes  of  all  meetings  of 
their  n»nbership  boarcU  committees  or 
subcommittees,  for  five  years.  These 
minutes  must  indicate  if  prices  or  terms 
of  modeling  services  are  msoissed  at 
any  meeting.  CFDA  and  7th  on  Sixth 
must  provide  these  minutes  to  the  FTC 
upon  request.  The  parties  must  also 
commtmicate  to  their  members,  officers, 
directors  and  employees  their 
obligations  under  this  order.  Officers, 
directors  and  employees  mxist  in  turn 
provide  aimual  written  certification  that 
th^  have  received  such  notice. 

I^e  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  propose  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qaik, 

Secretaiy. 

[FR  Doc.  96^16254  Filed^30-9S;  8:45  am] 
BIUJNa  COOK  tTSO-OI-M 


[File  Na  942-3058] 

Live-Lee  Productions,  Inc.;  Proposed 
Consent  AgreementWith  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SOMMARYiIn  setdement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  tl^gs,  a  Los  Angeles  based 
corporation,  and  Ruta  Lee,  who  directs 
and  controls  die  corporation,  from 
making  claims  for  any  food,  dietary 
supplement  or  drug  unless  they  have 
competent  and  reliable  scientific 
evidence  to  support  the  claims. 

DATES:  Comments  must  be  received  on 
or  before  September  1, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisa  B.  Kopchik  or  Joel  Winston,  FTC/ 
S-4002,  Washington,  DC  20580.  (202) 
326-3139  or  (202)  326-3153. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  rules 


of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  orderto 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,. has  been  placed  on: 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments,  or  viewa  will  be 
considered  by  the  Commissionand  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  widi 
§  4.9(b)(6)(ii)  of  die  Commission’s  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of:  Live-Lee  Productions,  Inc., 
a  corporation,  and  Ruta  Lee,  individually  and 
as  an  officer  and  director  of  said  corporation. 
File  No.  942-3058. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Live-Lee 
Productions,  Inc:,  a  corporation,  and 
Ruta  Lee,  individually  and  as  an  officer 
and  director  of  said  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  and  it  now 
appears  that  proposed  respondents  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

It  is  hereby  agreed  by  and  between 
Live<4,ee  Productions,  Inc.,  a 
corporation,  by  its  duly  authorized 
officer,  and  Ruta  Lee,  individually  and 
as  an  officer  and  director  of  said 
corporation,  and  counsel  for  the  Federal 
Trade-Commission  that: 

1.  Proposed  respondent  Live-Lee 
Productions,  Inc.  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
States  of  Texas,  with  its  offices  and 
principal  place  and  business  at  2761 
Laurel  Canyon  Boulevard,  Los  Angeles, 
California  90046. 

Proposed  respondent  Ruta  Lee  is  an 
officer  and  director  of  said  corporation. 
She  formulates,  directs,  and  controls  the 
policies,  acts,  and  practices  of  said 
corporation.  She  resides  at  2436  Shirley 
Avenue,  Fort  Worth,  Texas  76109. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  froth  in  the  draft 
of  the  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 
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4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
the  complaint  contemplated  thereby, 
will  be  placed  in  the  public  record  for 

a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  complaint,  or  that  the  facts 
as  alleged  in  the  draft  complaint,  other 
than  the  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance  to 
the  draft  of  complaint  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  eftect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents’  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  imderstand 
that  once  the  order  ]^s  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 


imderstand  that  they  may  be  liable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

It  is  ordered  that  respondents  Live- 
Lee  Productions,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers; 
and  Ruta  Lee,  individually  and  as  an 
officer  and  director  of  said  corporation; 
and  respondents’  agents,  representatives 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale,  sale  or  distribution  of  Life  Way 
Vitamin  C  and  Zinc  Spray,  Life  Way 
Antioxidant  Spray,  Life  Way  Vitamin  B- 
12  Spray,  or  any  other  food,  food  or 
dietary  supplement,  or  drug,  as  “food” 
and  “drug”  are  defined  in  section  15  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  55,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  fi-om  making  any 
representation,  in  any  manner,  directly 
or  by  implication: 

A.  That  such  product: 

1.  Is  more  fully  absorbed  by  the 
human  body  than  any  other  product: 

2.  Heals  lesions  in  the  mouth,  cold 
sores  on  the  mouth,  or  cracking  of  the 
comers  of  the  lips; 

3.  Prevents  common  colds; 

4.  Effectively  treats  symptoms  related 
to  hangovers; 

5.  Increases  energy; 

6.  Ensures  the  proper  functioning  of 
the  immune  system; 

7.  Reduces  the  risk  of  contracting 
infectious  diseases; 

8.  Prevents  facial  lines;  or 

B.  That  use  of  the  product  can  or  will 
have  any  effect  on  the  user’s  health,  or 
on  the  structure  or  function  of  the 
human  body, 

imless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  emd  reliable 
scientific  evidence  that  substantiates  the 
representation.  For  the  purpose  of  this 
Order,  “competent  and  reliable 
scientific  evidence”  shall  mean  tests, 
analyses,  research,  studies,  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
have  been  conducted  and  evaluated  in 
an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results; 

Provided  that  it  shall  be  a  defense 
hereunder  that  the  respondents  neither 
knew  nor  had  reason  to  know  of  the 


inadequacy  of  substantiation  for  the 
representations. 

II 

It  is  further  ordered  that  respondents 
Live-Lee  Productions,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers;  and  Ruta  Lee, 
individually  and  as  an  officer  and 
director  of  said  corporation;  and 
respondents’  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  manufacturing,  advertising, 
packaging,  labeling,  promotion,  offering 
for  sale;  sale  or  distribution  of  Life  Way 
Smoke-Less  Nutrient  Spray  or  any  other 
smoking  cessation  product,  program,  or 
service,  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any 
representation,  in  any  manner,  directly 
or  by  implication: 

A.  That  such  product,  program,  or 
service  enables  smokers,  regardless  of 
how  long  they  have  smoked  or  how 
much  they  smoke,  to  stop  smoking 
easily; 

B.  That  such  product,  program,  or 
service  satisfies  the  physiological  urge 
to  smoke  a  cigarette,  or  eliminates  the 
quivering,  anxiety  and  weight  gain 
attendant  with  quitting  smoking;  or 

C.  Regarding  the  performance, 
benefits,  efficacy  or  safety  of  any  such 
product,  program,  or  service, 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation; 

Provided  that  it  shall  be  a  defense 
hereunder  that  the  respondents  neither 
knew  nor  had  reason  to  know  of  the 
inadequacy  of  substantiation  for  the 
representation. 

Ill 

It  is  further  ordered  that,  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents  Live-Lee 
Productions,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers; 
and  Ruta  Lee  individually  and  as  an 
officer  and  director  of  said  corporation, 
or  their  successors  and  assigns,  shall 
metintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  that  were  rehed  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  smveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
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contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  respondents 
Live-Lee  Productions,  Inc.  shall,  within 
thirty  (30)  days  after  service  of  this 
Order,  provide  a  copy  of  this  Order  to 
each  of  respondent’s  current  principals, 
officers,  directors  and  managers,  and  to 
all  personnel,  agents  and  representatives 
having  sales,  advertising  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order. 

V 

It  is  further  ordered  that  respondent 
Live-L^  Productions,  Inc.  shall  notify 
the  Federal  Trade  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structiure, 
including  but  not  limited  to  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  the  planned 
filing  of  a  bankruptcy  petition,  or  any 
other  corporate  chemge  that  may  afiect 
compliance  obligations  arising  out  of 
this  Order. 

VI 

It  is  further  ordered  that  respondent 
Ruta  Lee  shall,  for  a  period  of  five  (5) 
years  from  the  date  of  issuance  of  this 
Order,  notify  the  Commission  within 
thirty  (30)  days  of  the  discontinuance  of 
her  present  business  or  employment  and 
of  her  affiliation  with  any  new  business 
or  employment  which  involves  the  sale 
of  consumer  products.  Each  notice  of 
affiliation  with  any  new  business  or 
employment  shall  include  the 
respondent’s  new  business  address  and 
telephone  number,  current  home 
address,  and  a  statement  describing  the 
nature  of  the  business  or  employment 
and  her  duties  and  responsibilities. 

VII  , 

It  is  further  ordered  that  respondents 
Live-Lee  Productions,  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers;  and  Ruta  Lee, 
individually  and  as  an  officer  and 
director  of  said  corporation,  shall, 
within  sixty  (60)  days  after  service  of 
this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Live-Lee 
Productions,  Inc.  (“Live-Lee”)  and  Ruta 
Lee  (“Lee”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Conunents  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  medee 
final  the  agreement’s  proposed  order. 

This  matter  involves  alleged 
deceptive  representations  for  three 
spray  vitamin  products  and  a  spray 
smoking  cessation  product.  The 
products  at  issue  are  Life  Way  Vitamin 
C  and  Tine  Spray,  Life  Way  Antioxidant 
Spray,  Life  Way  Vitamin  B-12  Spray, 
and  Life  Way  Smoke-Less  Nutrient 
Spray.  The  complaint  charges  that  Lee 
performed  the  functions  of  an 
advertising  agency  by  creating  and 
disseminating  the  representations,  and 
that  she  received  a  royalty  for  each  imit 
of  product  that  was  sold.  The  claims 
were  made  on  television  advertisements 
called  “Spotlight  on  Ruta  Lee.”  These 
advertisements  were  broadcast  on  the 
Home  Shopping  Club,  commercial 
programming  shown  on  the  Home 
Shopping  Network. 

Live-Lee  is  Lee’s  closely-held 
corporation,  which  is  engaged  in  the 
business  of  providing  the  services  of 
Ruta  Lee  in  connection  with  the 
marketing,  advertising,  sale  and 
distribution  of  consumer  products.  Lee 
is  an  officer,  director,  and  sole 
shareholder  of  Live-Lee. 

According  to  the  FTC  complaint,  Lee 
made  claims  that  the  vitamins  in  the 
spray  products  are  more  fully  absorbed 
by  the  human  body  than  vitamins  taken 
in  pill  form;  and  that  the  vitamins 
would  heal  mouth  lesions,  cold  sores, 
and  cracking  of  the  comers  of  the  bps; 
prevent  common  colds;  treat  hangover 
symptoms;  increase  users’  energy; 
ensure  the  proper  functioning  of  the 
immune  system;  reduce  the  risk  of 
contracting  infectious  diseases;  and 
prevent  facial  lines.  The  complaint  also 
alleges  that  Lee  made  claims  that  the 
smoking  cessation  spray  would  enable 
smokers,  regardless  of  how  long  they 
have  smoked  or  how  much  they  smoke, 
to  stop  smoking  easily;  and  would 
satisfy  the  physiological  urge  to  smoke 
a  cigarette  and  eliminate  the  quivering, 
anxiety  and  weight  gain  that  go  along 
with  quitting  smoking.  The  complaint 


alleges  that  the  respondents  did  not 
have  substantiation  for  these 
representations  at  the  time  they  were 
made.  The  complaint  further  alleges  that 
the  respondents  knew  or  should  have 
known  that  the  representations  were  not 
substantiated. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
the  respondents  from  representing  that 
any  food,  food  or  dietary  supplement,  or 
drug  can  or  will  have  any  effect  on  the 
user’s  health,  or  on  the  structme  or 
function  of  the  human  body,  imless,  at 
the  time  they  make  the  representation, 
they  possess  and  rely  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation. 

Part  n  of  the  proposed  order  prohibits 
respondents  from  making  any 
representation  about  the  performance, 
benefits,  efficacy,  or  safety  of  any 
smoking  cessation  product,  program,  or 
service,  unless  they  have  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation.  With 
respect  to  both  Parts  I  and  H,  the 
proposed  order  provides  a  defense  to 
respondents  if  they  neither  knew  nor 
had  reason  to  know  of  the  inadequacy 
of  the  substantiation  for  the 
representation. 

Part  in  requires  that  the  respondents 
keep  records  concerning  claims  covered 
by  the  order,  including  materials  that 
they  relied  upon  when  making  the  . 
claims. 

Part  rv  requires  respondent  Live-Lee 
to  provide  a  copy  of  the  order  to  each 
of  its  principals,  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  the 
order. 

Part  V  requires  respondent  Live-Lee  to 
notify  the  Commission  of  any  change  in 
its  corporate  structure  that  might  affect 
its  compliance  with  the  order. 

Part  ^  requires  respondent  Ruta  Lee 
for  5  years  to  notify  the  Commission  of 
any  change  in  her  business  or 
employment  or  her  affiliation  with  any 
new  business  or  emplo)nnent  that 
involves  the  sale  of  consumer  products. 

Part  VII  requires  respondents  to  file 
compliance  reports  with  the 
Commission. 

On  March  3, 1995,  the  Commission 
issued  a  complaint  against  Home 
Shopping  Network,  Inc.;  Home 
Shopping  Club,  Inc.;  and  HSN  Lifeway 
Health  Products,  Inc.  for  their  role  in 
making  and  disseminating  the  same 
allegedly  deceptive  representations 
(Dodket  No.  9272).  That  case  is  now 
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pending  before  an  Administrative  Law 
Judge. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-16256  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  67S<M91-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

White  House  Conference  on  Aging 

AGENCY:  White  House  Conference  on 
Aging,  AoA,  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Title  U  of  the  Older 
Americans  Act  Amendments  of  1987, 
Pub.  L.  100-175  as  amended  by  Pub.  L. 
102-375  and  Pub.  L.  103-171,  that  the 
1995  White  House  Conference  on  Aging 
Business  Advisory  Committee  will  meet 
on  Monday,  July  17, 1995  fi-om  10:00 
AM-noon  in  the  Hubert  H.  Humphrey 
Building  at  200  Independence  Avenue, 
SW  in  Washington,  DC.  Information  on 
the  specific  room  in  which  the  meeting 
will  be  held  can  be  obtained  by  calling 
the  telephone  number  given  below.  The 
meeting  of  the  Committee  shall  be  open 
to  the  public. 

The  proposed  agenda  includes 
discussion  of  how  the  Committee  and 
the  business  commimity  can  assist  with 
implementation  of  the  resolutions 
adopted  by  the  Conference  delegates. 
Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  501  School  Street, 
SW,  8th  Floor,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
White  House  Conference  on  Aging,  501 
School  Street,  SW,  8th  Floor, 
Washington,  DC  20024;  telephone  (202) 
245-7116. 

Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 

(FR  Doc.  95-16270  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  4130-02-M 


Agency  for  Health  Care  Policy  and 
Research 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 


U.S.C.,  Appendix  2)  annmmcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  August  1995: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel 

Date  and  Time:  August  10, 1995,  8:30  a.m. 

Place:  Hyatt  Regency,  One  Bethesda  Metro 
Center,  Conference  Room  TBA,  Bethesda,  MD 
20814. 

Open  August  10,  8:30  a.m.  to  9  a.m.  Closed 
for  remainder  of  meeting. 

Purpose 

This  panel  is  charged  with  conducting 
the  initied  review  of  grant  applications 
proposing  health  services  research 
training  programs  under  the  National 
Resear^  Service  Awards  Program. 

'Agenda 

The  open  session  of  the  meeting  on 
August  10,  from  8:30  a.m.  to  9  a.m.,  will 
be  devoted  to  a  business  meeting 
covering  administrative  matters.  During 
the  closed  session,  the  committee  will 
be  reviewing  and  discussing  grant 
applications  dealing  with  health 
services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.C.,  Appendix  2  and  5  U.S.C., 
552b(c)(6),  it  has  been  determined  that 
this  latter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal 
personal  information  concerning 
individuals  associated  with  the  grant 
applications.  This  information  is 
exempt  firom  mandatory  disclosure. 

Anyone  wishing  to  ootain  a  roaster  of 
members  or  other  relevant  information 
should  contact  Linda  W.  Blankenbaker, 
Agency  for  Health  Care  Policy  and 
Research,  Suite  400,  2101  East  Jefferson 
Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1438. 

Agenda  items  for  this  meeting  are 
subject  to  change  as  priorities  dictate. 

Dated:  June  26, 1995. 

Clifton  R.  Gaus, 

Administrator. 

(FR  Doc.  95-16253  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4160-90-M  , 


Food  and  Drug  Administration 
[Docket  NO.  92N-0371] 

New  Drug  Applications;  Refusal  to 
File;  Change  in  Procedures  to  Include 
Industry  Representatives  in  Meetings 
of  the  Review  Committee 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
change  in  the  review  process  conducted 


by  the  Center  for  Drug  Evaluation  and 
Research’s  (CDER’s)  Refusal  to  File 
(RTF)  review  committee.  The  new 
procedures  will  permit  applicants  that 
have  received  an  RTF  to  attend  the 
meeting  at  which  the  RTF  review 
committee  evaluates  the  RTF  imposed 
on  its  application.  This  change,  which 
will  be  implemented  on  a  trial  basis, 
may  enhance  understanding  of  and 
participation  in  the  RTF  review 
committee  process.  Additional  changes 
to  the  procedures  may  be  useful  and 
comments  are  requested. 

DATES:  Comments  may  be  submitted  at 
any  time. 

ADDRESSES:  Submit  written  comments 
on  this  change  in  procedures  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Jones,  Center  for  Drug 
Evaluation  and  Research  (HFD-014), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-5445. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  18, 1993  (58  FR 
28983),  FDA  annoxmced  the 
establishment  of  a  standing  committee 
in  CDER’s  to  conduct  periodic  review  of 
the  CDER’s  RTF  decisions.  The 
committee  was  established  on  a  1-year 
trial  basis.  Initially,  the  committee 
invited  companies  to  submit  requests 
for  review  of  RTF’s  that  they  considered 
to  have  been  made  inappropriately.  The 
RTF  review  committee  consists  of  senior 
CDER  officials,  a  senior  official  from  the 
Center  for  Biologies  Evaluation  and 
Research,  and  FDA’s  Chief  Mediator  and 
Ombudsman. 

CDER  created  the  RTF  review 
committee  because  it  believes  that  a 
clear,  well-understood,  and  consistently 
applied  RTF  policy  may  improve 
substantially  the  efficiency  of  the  new 
drug  evaluation  process.  The  practice  of 
submitting  an  incomplete  or  inadequate 
application  and  then  providing 
additional  information  during  an 
extended  review  period  is  inherently 
inefficient  and  a  waste  of  agency 
resources.  In  addition,  it  is  unfair  to 
those  applicants  who  fulfill  their 
scientific  and  legal  obligations  by 
submitting  complete  applications  to 
have  the  review  of  their  applications 
delayed  while  other  incomplete 
applications  submitted  earlier  undergo 
review  and  repair. 

FDA  regulations  on  filing 
applications,  including  grounds  and 
procedures  for  RTF’s,  are  found  in 
§  314.101  (21  CFR  314.101).  In  the  past, 
some  ODER  review  divisions  refused  to 
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the  current  technological  barriers  and 
ultimately  enables  the  cataloging  of  the 
expression  levels  of  all  genes  in  a  cell 
type.  The  culmination  of  this  CRADA 
could  provide  a  means  to 
simultaneously  screen  the  mRNA 
variations  in  a  multitude  of  cell  types  or 
provide  a  means  for  the  genomic 
fingerprinting  of  cellular  DNA. 

RoleofNINDS 

1.  The  LNP  will  provide  its  expertise 
in  the  quantitative  reverse  transcription 
polymerase  chain  reaction  (RTPCR) 
protocol  it  developed  as  well  as  a 
custom  library  of  primers  for  over  100 
different  genes. 

2.  Coll^orate  in  designing 
instrumentation  adapted  for  high 
volume,  high  resolution  gene  expression 
analysis. 

3.  Collaborate  in  the  formulation, 
evaluation,  optimization  of 
experimental  protocols  based  on  the 
quantitative  RTPCR  protocols  identified 
above. 

The  role  and  criteria  for  selection  of 
the  successful  company(ies)  under  the 
CRADA  will  include,  but  may  not  be 
limited  to,  the  following: 

1.  Having  an  establish^ed  ability  to 
design,  manufacture  or  modify  in  one  or 
more  of  the  following;  Thermocycling 
devices,  capillary  electrophoresis 
devices,  automated  detection  systems 
(i.e  fluorescence  or  chromophoric)  and 
laboratory  robotics. 

2.  Ability  to  provide  appropriate 
instrumentation  either  owned  by  the 
company  or  obtained  through  third 

'  party  licensing  agreements. 

3.  Ability  to  meurket  and  sell  the  final 
product  produced  through  the 
collaboration. 

Dated:  June  16, 1995. 

Barbara  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 

IFR  Doc.  95-16233  Filed  6-30-95;  8:45  am] 
BILLING  CODE  414(M>1-P 


Meeting  of  the  Panel  to  Assess  the  NIH 
-  Investment  in  Research  on  Gene 
Therapy 

Notice  is  hereby  given  that  the  Panel 
to  Assess  the  NIH  Investment  in 
Research  on  Gene  Therapy,  a  fact¬ 
finding  group  reporting  to  the  Advisory 
Committee  to  the  Director  (ACD), 
National  Institutes  of  Health  (NM),  will 
convene  two  regional  meetings  to 
provide  the  Panel  with  an  opportimity 
to  hear  presentations  from  researchers 
regarding  activities  relevant  to  gene 
therapy.  The  first  meeting  will  be  held 
at  Building  3lC,  Conference  Room  10, 
National  Institutes  of  Health,  Bethesda, 


Maryland  20892,  on  July  13, 1995.  The 
second  meeting  will  be  held  at  the  Sir 
Francis  Drake  Hotel  on  Union  Square, 
450  Powell  Street,  San  Francisco, 
California  94102,  on  August  17, 1995. 
These  meetings  will  begin  at 
approximately  9:30  a.m.  £md  will  end  at 
approximately  5  p.m. 

llie  goal  of  the  Panel  is  to  make 
recommendations  to  the  ACD  about  the 
scientific  areas  that  NIH  should 
emphasize  and  the  funding  mechanisms 
that  should  be  employed  in  order  best 
to  advance  the  development  of  gene 
therapy. 

Written  statements  will  be  accepted 
and  provided  to  the  Panel  prior  to  the 
meetings.  Statements  should  be  sent  to 
Judith  H.  Greenberg,  Ph.D.,  National 
Institutes  of  Health,  Natcher  Building, 
Room  2AS.19H,  45  Center  Drive  MSC 
6200,  Bethesda,  Maryland  20892-6200, 
or  via  e-mail  at 

greenbej@gml.nigms.nih.gov  or  fax  at 
(301)  480-2228. 


Individuals  who  plan  to  attend  one  of 
the  regional  meetings  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  the 
person  named  below  in  advance  of  the 
meeting. 

Attendance  may  be  limited  to  seat 
availability.  If  you  plan  to  attend  the 
meeting  as  an  observer  or  if  you  wish 
additional  information,  please  contact 
Ms.  Janice  Ramsden,  National  Institutes 
of  Health,  Shannon  Bmlding,  Room  235, 

I  Center  Drive  MSC  0159,  Bethesda, 
Maryland  20892-0159,  telephone  (301)  ~ 
496-0959,  fax  (301)  496-7451,  e-mail 
address  ramsdenj@aow.nih.gov  by  July 

7  for  the  Bethesda  meeting  and  August 

II  for  the  San  Francisco  meeting. 


Contact  Person:  Mr.  Baldwin  Wong, 
Program  Analyst,  NIDCD/PPHRB,  31  Center 
Drive,  MSC  2320,  Room  3C-35,  Bethesda, 
Maryland  20892-2320,  (301)  496-7243. 

Purpose:  To  reconunend  individuals  to 
serve  on  a  scientific  panel  to  update  the 
hearing  and  hearing  impairment  section  of 
the  Research  Plan. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b)(c)(6),  Title  5,  U.S.C.  These  discussions 
could  reveal  personal  information  concerning 
these  individuals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  June  26, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-16231  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4140-01-M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  July  13, 1995. 

Time:  12:00  noon. 

Place:  Embassy  Suites  Hotel,  Washington, 
DC. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5202,  Bethesda,  MD  20892.  (301)  435- 
1260. 


Dated:  June  22, 1995. 

Ruth  L.  Kirschstein, 

Deputy  Director,  National  Institutes  of  Health. 
[FR  Doc.  95-16234  Filed  6-30-95;  8:45  am] 
BILLING  CODE  414(MI1-I> 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Ad  Hoc  Hearing  and 
Hearing  Impairment  Subcommittee  of  the 
National  Deafness  and  Other  Communication 
Disorders  Advisory  Council. 

Date;  July  20, 1995. 

Time:  1-4  p.m.  (telephone  conference). 

Place:  National  Institutes  of  Health, 
Building,  31C,  Conference  Room  9,  9000 
Rockville  Pike,  Bethesda,  Maryland  20892. 


Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  14, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  n.  Room  5210, 
Telephone  Conference. 

Contact  Person:  Dr.  Nadarajen 
Vydelingum,  Scientific  Review  Admin.  6701 
Rockledge  Drive,  Room  5210,  Bethesda,  MD 
20892,  (301)  435-1176. 

Name  of  SEP:  Microbiological  and 
Inunimological  Sciences. 

Date;  July  17, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4200, 
Telephone  Conference. 

Contact  Person:  Dr.  Gil  Meir,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4200,  Bethesda,  MD  20897,  (301)  435- 
1219. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  July  18, 1995. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  II,  Room  4180, 
Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
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Room  4180,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  SEP:  Microbiological  and 
Immimological  Sciences. 

Date:  July  18, 1995. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4180, 
Telephone  Ckinference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4180,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  July  19, 1995. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  II,  Room  4180, 
Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4180,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  19, 1995. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4180, 
Telephone  Conference. 

Contact  Person:  Dr.  Tim  Henry,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4180,  Bethesda,  MD  20892,  (301)  435- 
1147. 

Name  of  SEP:  Clinical  Sciences. 

Date:  October  2-3, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4110,  Bethesda,  MD  20892, 

(301)  435-1284. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  24-25, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Anthony  Carter, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5108,  Bethesda,  MD  20892, 

(301)  435-1167. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  11-12, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Gertrude  McFarland, 
Scientific  Review  Admin.,  6701  Rockledge 


Drive,  Room  4110,  Bethesda,  MD  20892, 

(301) 435-1284. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  secs. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclostue 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  26, 1995. 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  95-16232  Filed  6-30-95;  8:45  am) 
BILLING  CODE  4140-01-M 


Public  Health  Service 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors’ 
Meetings;  Announcement  of  NTP  Draft 
Technical  Reports  Projected  for  Public 
Review  From  June  1995  Through 
Summer  1998 

To  earlier  inform  the  public  and  allow 
interested  parties  to  comment  or  obtain 
information  on  long-term  toxicology  and 
carcinogenesis  stucbes  prior  to  public 
peer  review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  die 
Federal  Register  a  current  listing  of 
draft  Technical  Reports  projected  for 
evaluation  by  the  NTP  Board  of 
Scientific  Counselors’  Technical  Reports 
Review  Subcommittee  during  their  ne.xt 
seven  meetings  from  June  1995  through 
the  summer  of  1998.  We  plan  to 
continue  updating  the  listing  with 
announcements  in  the  Federal  Register 
once  or  twice  a  year.  The  next  meeting 


dates  are  June  20-21  and  December  5- 
6, 1995.  Specific  dates  for  1996, 1997, 
and  1998  meetings  will  be  established  at 
a  later  time. 

The  attached  Table  1  fists  draft 
Technical  Reports  for  long-term  studies 
on  chemicals  within  known  or 
approximate  dates  of  reviews  and 
includes  Chemical  Abstracts  Service 
(CAS)  registry  numbers,  primary  use, 
route  of  administration,  species, 
exposure  levels,  and  NTP  report 
numbers  (if  assigned). 

Technical  Reports  of  short-term 
toxicity  studies  are  ciurently  reviewed 
by  mail;  however,  they  may  be  reviewed 
in  open  meetings  when  necessary.  The 
attached  Table  2  fists  the  draft 
Technical  Reports  of  short-term  toxicity 
studies  tentatively  projected  for  review 
by  mtiil  from  May  1995  to  October  1998 
and  also  includes  Chemical  Abstracts 
Service  (CAS)  registry  numbers,  primary 
use,  route  of  administration,  species, 
exposure  levels,  and  NTP  report 
numbers  (if  assigned). 

Those  interested  in  having  more 
information  about  any  of  the  studies 
fisted  in  this  annoimcement  should 
contact  Central  Data  Management  as 
early  as  possible  by  telephone  or  by 
mail  at:  MD-AO-01,  NIEHS,  P.O.  Box 
12233,  Research  Triangle  Park  (RTP), 
North  Carolina  27709  (919/541-3419). 
The  program  would  welcome  receiving 
toxicology  and  carcinogenesis  data  from 
completed,  ongoing  or  planned  studies 
by  others  as  well  as  current  production 
data,  human  exposure  information,  and 
use  and  use  patterns. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709,  telephone 
919/541-3971,  FAX  919/541-0719  will 
furnish  final  agendas  and  other  program 
information  prior  to  a  meeting,  and 
summary  minutes  subsequent  to  a 
meeting. 

Dated:  Jane  16, 1995. 

Kenneth  Olden, 

Director,  National  Toxicology  Program. 


Table  1.— Summary  Data  for  Technical  Reports  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors’  Technical  Reports  Review  Subcommittee  from  June  20, 1995  through  Summer  1998 


Chemical  name/cas  No.  j 

Use  1 

Route  1 

Spe- 

aes 

Exposure  levels 

Chemicals  Tentatively  Scheduled  for  Peer  Review  June  20-21, 1995 

BUTYL  BENZYL  PHTHALATE;  85-68-7  . 

PLAS 

FEED 

RR 

MR:  0.  .3%,  .6%.  OR  1.2%;  60/GROUP  FR:  0.  .6%, 
1.2%,  OR  2.4%:  60/GROUP. 

458 

T-BUTYLHYDROQUINONE;  1948-33-0  . 

FOOD 

FEED 

RMR 

R&M:  0.  0.125,  0.25,  OR  0.5%  IN  FEED;  70  RATS. 
60  MICE. 

459 

CODEINE.  76-57-3  . 

PHAR 

FEED 

RM 

R:  0,  400,  800,  OR  1600  M:  0,  750,  1500,  OR  3000 
PPM;  60/GROUP. 

455 
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Table  1.— Summary  Data  for  Technical  Reports  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors’  Technical  Reports  Review  Subcommittee  from  June  20,  1995  through  Summer 
1 998 — Continued 


Chemical  name/cas  No. 

Use 

Spe¬ 

cies 

Exposure  levels 

NTP 

Tr 

No. 

1 ,2-DIHYDRO-2,2,4-TRIMETHYLQUINOLINE  (MON- 

RUBR 

SP 

RMM 

RATS:  0,  60,  OR  100  MG/KG  MICE:  0.  6,  OR  10 

455 

OMER):  147-47-7. 

MG/KG  (CORE). 

1 ,2-DIHYDRO-2,2.4-TRIMETHYLQUINOLINE  (MON- 

RUBR 

SP 

RM 

RATS:  0,  36.  60,  OR  100  MG/KG  MICE:  0,  3.6,  6.0, 

456 

OMER):  147-47-7. 

OR  10.0  MG/KG. 

FEED  RESTRICTION  STUDIES  . 

RM 

Effect  of  dietary  restriction  on  toxicology  and  car- 

460 

cinogenesis  studies  in  F344/N  rats  and  B6C3Fi 
mice. 

SALICYLAZOSULFAPYRIDINE:  599-79-1  . 

PHAR 

GAV 

RM 

R:  84,  168,  OR  337.5  MG/KG;  70/GROUP  M:  675, 

457 

• 

1350,  OR  2700  MG/KG;  60/GROUP. 

SCOPOLAMINE  HYDROBROMIDE  TRIHYDRATE; 

PHAR 

GAV 

RMM 

R&M:  0,1,5,  OR  25  MG/KG;  70/GROUP  DIET  RE- 

445 

6533-68-2. 

STRICTION  MICE:  0  OR  25  MG/KG;70/GROUP. 

Chemicals  Tentatively  Scheduled  for  Peer  Review  December  5-4, 1995 


D  &  C  YELLOW  NO.  1 1;  8003-22-3  . 

DYE 

FEED 

R 

RATS:  0.  0.05,  0.17,  OR  0.5%;  60/GROUP . 

MOLYBDENUM  TRIOXIDE;  1313-27-5  . 

METL 

INHAL 

RM 

R&M:  10,  30,  OR  100  MG/M3;  50/SEX/SPECtES/ 
GROUP. 

NITROMETHANE;  75-52-5  . 

FUEL 

INHAL 

RM 

R:  0,  94.  188,  OR  375  PPM;  50/GROUP  M;  0,  188, 
375,  OR  750  PPM;  50/GROUP. 

PHENOLPHTHALEIN;  77-09-8  . 

PHAR 

FEED 

RM 

R:  0.  1.2,  2.5,  OR  5%;  M:  0,  0.3,  0.6,  OR  1.2%  IN 
FEED  (50/SEX/SPECIES/GROUP). 

SODIUM  XYLENESULFONATE;  1300-72-7  . 

DTRG 

SP 

RM 

R:  0,  60,  120,  OR  240  MG/KG  M:  0,  182,  364,  OR 
727  MG/KG  (50/SEX/GROUP). 

TETRAFLUOROETHYLENE;  116-14-3  . 

FOOD 

INHAL 

RM 

MICE  &  FR:  0,  312,  625,  OR  1250  MR:  0.  156,  312, 
OR  625  PPM;  50/GROUP. 

Chemicals  Tentatively  Scheduled  for  Peer  Review  Summer  1996- 


ETHYLBENZENE:  100-41-4  . . . 

RUBR 

INHAL 

RM 

R&M:  0,  75,  250,  OR  750  PPM  (50/SEX/SPECIES/ 
GROUP). 

INTERFERON  AD+3’-AZIDO-3’-DEOXYTHYMIOINB 
(AIDS  INITIATIVE)  INTAZTCOMB. 

PHAR 

SC&GV 

MM 

DUAL  ROUTES  WITH  BOTH  COMPOUNDS:  AZT: 
0,  30,  60,  OR  120  (GAV)  MG/KG;  IFN:  500  OR 
5000  UNITS  3X/WEEK. 

OXAZEPAM:  604-75-1  . . 

PHAR 

FEED 

■ 

0.  625,  1250,  2500,  5000,  OR  10000  PPM;  50/SEX/ 
GROUP. 

Chemicals  Tentatively  Scheduled  for  Peer  Review  Fall  1996 


DIETHANOLAMINE:  111-42-2  . 

TEXL 

SP 

RM 

MR:  0.  16.  32,  OR  64  MG/KG;  FR:  0.  8,  16.  OR  32 
MG/KG;  MICE:  0,  40,  80,  OR  160  MG/KG  (50/ 
SEX/SPECIES/GROUP). 

TETRAHYDROFURAN;  109-99-9  . 

SOLV 

INHAL 

RM 

R&M:  0.  200,  600,  OR  1800  PPM  (50/SEX/SPE¬ 
CIES/GROUP). 

THEOPHYLLINE;  56-55-9 . 

PHAR 

_ i 

GAV 

_ 

RM 

R:  7.5,  25,  OR  75  MG/KG;  50/GROUP  FM:  7.5,  25, 
OR  75  MG/KG;  50/GROUP  MM:  15,  50.  OP  150 
MG/KG;  50/GROUP. 

Chemicals  Tentatively  Scheduled  for  Peer  Review  Summer  1997 


1-CHLORO-2-PROPANOL.  TECHNICAL:  127-00-4  . 

PYRIDINE;  110-86-1  . . 

INTR 

SOLV 

WATER 

WATER 

RM 

RMR 

R:  0,  150,  325,  OR  650  PPM  M:  0.  250,  500,  OR 
1000  PPM  (50/SEX/GROUP). 

R:  0,  100,  200,  OR  400  PPM  MM:  0,  250,  500,  OR 
1000  PPM  FM:  125,  250,  OR  500  PPM  MWR:  0, 
100,  200,  OR  400  PPM  (50/SEX/GROUP). 

Chemicals  Tentatively  Scheduled  for  Peer  Review  Fall  1997 

COCONUT  OIL  ACID  DIETHANOLAMINE  CON- 

TEXL 

1 

SP 

RM 

R:  0,  50,  OR  100  MG/KG  M:  0.  100,  OR  200  MG/ 

DENSATE;  68603-42-9. 

KG  (50  SEX/SPECIES/GROUP). 

FURFURYL  ALCOHOL;  98-00-0 . 

FOOD 

INHAL 

RM 

R&M:  0,  2,  8.  OR  32  PPM  (50/SEX/SPECIES/ 

• 

GROUP). 

LAURIC  ACID  DIETHANOLAMINE  CONDENSATE; 

DTRG 

SP 

RM 

R:  0,  50,  OR  100  MG/KG  M:  0.  100,  OR  200  MG/ 

120-40-1. 

KG  (50/SEX/SPECIES/GROUP). 
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Table  1  .—Summary  Data  for  Technical  Reports  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
SaENTiFic  Counselors’  Technical  Reports  Review  Subcommittee  from  June  20,  1995  through  Summer 
1998 — Continued 


Chemical  name/cas  No. 

Use 

Route 

Spe¬ 

cies 

A 

Exposure  levels 

NTP 

Tr 

No. 

OLEIC  ACID  DIETHANOLAMINE  CONDENSATE; 
93-83-4. 

COS 

SP 

RM 

R:  0.  50,  OR  100  MG/KG;  50/SEX/GROUP  M:  0. 
15,  OR  30  MG/KG;  55/SEX/GROUP. 

PENTACHLOROPHENOL,  PURIFIED;  87-86-5  . 

PEST 

FEED 

R 

R:  0,  200,  400,  OR  600  PPM;  50/SEX/GROUP— 
1000  PPM  STOP  STUDY  (60/SEX). 

POLYVINYL  ALCOHOL;  9002-89-5  . 

PHAR 

IVAG 

M 

25%  PVA,  VEHICLE,  UNTREATED;  100/GROUP  .... 

PRIMACLONE;  125-33-7  . 

PHAR 

FEED 

RM 

M:  0,  0.03,  0.06,  OR  0.13%  R:  0,  0.06,  0.13,  OR 
0.25%  {50/SEX/SPECIES). 

Chemicals  Tentatively  Scheduled  for  Peer  Review  Summer  1998 


ETHYLENE  GLYCOL  MONOBUTYL  ETHER 
(EGMBE);  111-76-2. 

GALLIUM  ARSENIDE;  1303-00-0  . 

ISOBUTENE;  115-11-7  . 

ISOPRENE;  78-79-5  . 

METHYLEUGENOL;  93-15-2 . 

OXYMETHOLONE;  434-07-1  . 

SOLV 

ELEC 

RUBR 

RUBR 

FOOD 

PHAR 

B 

RM 

RM 

RM 

RM 

RM 

RM 

R:  0,  31,  62.5,  OR  125  PPM  M:  0,  62.5,  125,  OR 
250  PPM;  50/SEX/SPECIES. 

R:  0,  0.01,  0.1,  OR  1.0  MG/M3;  50/SEX/GROUP  M: 

0,  0.1,  0.5,  OR  1.0  MG/M3;  50/SEX/GROUP. 

R&M:  0,  500,  2000,  OR  8000  PPM  (50/SEX/SPE¬ 
CIES/GROUP). 

R:  0,  220,  700,  OR  7000  PPM;  50/SEX/GROUP . 

R&M:  0,  37,  75,  OR  150  MG/KG  (50/SEX/SPECIES/ 
GROUP). 

MR:  0,  3,  30,  OR  150  MG/KG;  FR:  0,  3,  30,  OR  100 
MG/KG. 

Table  2.— Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  by  the  NTP  Board  of  Scientific 
Counselors’  Technical  Reports  Review  Subcommittee  from  May  1995  through  October  1998 

Chemical  name/cas  No. 

Use 

Route 

Spe¬ 

cies 

Exposure  levels 

NTP 

Tox 

No. 

Short-Term  Toxicity  Studies  Schedule  for  Peer  Review  May  1995 


Hetlogenated  Ethanes  Class  Study: 

■H 

1 ,2-DICHLORO-1 ,1  -DIFLUOROETHANE;  1 649- 

IND 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

08-7. 

■H 

1 ,2-DIFLUROR-1 ,1 ,2,2-TETRACHLOROETHANE: 

SOLV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

76-12-0. 

HEXACHLOROETHANE;  67-72-1  . 

SOLV 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

PENTABROMOETHANE;  75-95-6  . 

IND 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

PENTACHLOROETHANE;  76-01-7  . 

SOLV 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  S/GRP; 
FEMALE  RATS  0,  1,24  MMOL/KG/DAY;. 

45 

1,1,1,2-TETRABROMOETHANE;  630-16-0  . 

IND 

GAV 

R  - 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

1,1,2,2-TETRABROMOETHANE:  79-27-6  . 

FLAM 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

1,1,1,2-TETRACHLOROETHANE;  630-20-6  . 

INTR 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

1,1,2,2-TETRACHLOROETHANE:  79-34-5  . . 

SOLV 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

1,1,1-TRICHLOROETHANE:  71-55-6  . 

SOLV 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/ 
GROUP. 

45 

1 ,1 ,1  -TRICHLORO-2,2,2-TRIFLUOROETHANE: 

IND 

GAV 

R 

MALE  RATS  0,  0.62,  1.24  MMOL/KG/DAY;  5/GRP 

45 

354-58-5. 

METHYL  ETHYL  KETOXIME;  96-29-7  . 

PNT 

WATER 

RM 

R&M:  0,  625,  1250,  2500,  5000,  OR  10000  PPM; 
10/GROUP.  - 

51 

Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  June  1995 


1,4-BUTANEDIOL;  110-63-4 . 

INTR 

Review  of  metabolism  and  disposition  studies  and 
prediction  of  lack  of  carcinogenicity  in  long-term 
studies.. 

54 

METHAPYRILENE  HYDROCHLORIDE;  135-23-9  .... 

PHAR 

FEED 

R 

MALE  RATS:  0,  50,  100,  250,  1000  PPM;  40/GRP 

46 

O-NITROTOLUENE;  88-72-2  . 

RUBR 

FEED 

R 

MALE  R;  0,  0  ALTERED  MICROFLORA  20/GRP: 
5000  PPM  60/GRP:  5000  PPM  ALTERED 
MICROFLORA  40/GRP. 

44 

O-TOLUIDINE  HYDROCHLORIDE;  636-21-5  . 

DYE 

FEED 

R 

O  AND  0  ALTERED  MICROFLORA;  20/GRP:  5000 
PPM;  60/GRP. 

44 

1.1,1-TRICHLOROETHANE:  71-55-6 . 

SOLV 

MICRO 

RM 

R&M:  0,  0.5,  1.0,  2.0,  4.0,  AND  8.0  %  (10/S/S) . 

41 

URETHANE;  51-79-6  . 

PNT 

WATER 

RM 

R&M:  (DEIONIZED  WATER  VEHICLE)  0.011, 
0.033,  0.11,  0.33,  OR  1.0  G/100  ML. 

52 
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Table  2.— Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  by  the  NTP  Board  of  Scientific 
Counselors’  Technical  Reports  Review  Subcommittee  from  May  1995  through  October  1998— Continued 


Chemical  name/cas  No. 

Use 

Route 

Spe¬ 

cies 

Exposure  levels 

NTP 

Tox 

No. 

URETHANE  +  ETHANOL  (COMBINATION) 
URETHCOMB. 

PNT 

WATER 

RM 

R&M:(WITH  5%  ETHANOLIN  WATER)  0.011, 
0.033,  0.11,  0.33,  OR  1.0  G/100  ML. 

52 

Short-Term  Toxicity  Studies  Scheduied  for  Peer  Review  August  1995 


CIS  &  TRANS  1,2-DICHLOROETHYLENE:  540-59-0 

CIS-1  ,2-DICHLOROETHYLENE:  156-59-2  . 

TRANS-1,2-DICHLOROETHYLENE:  156-60-5  . 

TRANS-1 ,2-DICHLOROETHYLENE:  156-60-5  . 

Short-Term  Toxicity 

SOLV 

SOLV 

SOLV 

1  SOLV 
'  Studies 

MICRO 

MICRO 

MICRO 

GAV 

Scheduler 

RM 

RM 

RM 

RM 

1  for  Peer 

'  Review  November  1995 

55 

55 

55 

55 

M-CHLOROANILINE;  108-42-9  . 

O-CHLOROANILINE;  95-51-2  . . 

INTR 

DYE 

GAV 

GAV 

RM 

RM 

R&M  0,  10,  20,  40,  8p,  160  MG/KG,  20/GRP 
(RATS):  10/GRP  (MICE). 

R&M  0,  10,  20,  40,  80,  &  160  MG/KG:  20/GRP 
(RATS):1 0/GRP  (MICE). 

43 

43 

Short-Term  Toxicity  Studies  Scheduied  for  Peer  Review  March  1996 

3,3',4,4’-TETRACHLOROAZOXYBENZENE:  21 232- 
47-3. 

COMT 

GAV 

RM 

R&M:  0,  0.1,  1.0,  3.0,  10,  OR  30  MG/KG  BODY 
WEIGHT  (M&F  10/GROUP). 

Shon-Term  Toxicity  Studies  Scheduled  for  Peer  Review  June  1996 


AZT+METHADONE  HCL  (AIDS)  AZTMETHCOMB  .... 

PHAR 

MM 

AZT:  200,  400,  OR  800  MG/KG/DAY  WITH  METH¬ 
ADONE  HCL:  5.  15,  OR  30  MG/KG/DAY. 

2’,3’-DIDEOXYCYTIDINE  (AIDS  INITIATIVE):  7481- 
89-2. 

PHAR 

MM 

FEMALE  MICE  ONLY:  500,  1000  MG/KG/DAY  . 

3,3’,4,4’-TETRACHLOROAZOBENZENE:  14047-09- 
7. 

HERB 

GAV 

RM 

R&M:  0,  0.1,  1.0,  3.0,  10,  OR  30  MG/KG  BODY 
WEIGHT  (M&F:  10/GROUP). 

1,1,2,2-TETRACHLOROETHANE:  79-34-5  . 

SOLV 

MICRO 

1.1,2,2-TETRACHLOROETHANE:  79-34-5  . 

SOLV 

GAV 

1,1,2,2-TETRACHLOROETHANE:  79-34-5  . 

SOLV 

MICRO 

1 

R&M:  R:UNTREATED  CONTROL,  VEHICLE  CON¬ 
TROL,  18,  37,  75,  150,  OR  300  MG/KG  BODY 
WT/DAY:  M:UNTREATED  CONTROL,  VEHICLE 
CONTROL,  88,  175,  350,  700,  OR  1400  MG/KG 
BODY  WT/DAY:  10/GROUP/SEX. 

Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  October  1998 


INDIUM  PHOSPHIDE:  22398-80-7  . 

ELEC 

INHAL 

RM 

R&:  0,  1,  3,  10,  30,  OR  100  MG/M3:  10/SEX/ 
GROUP. 

MAGNETIC  FIELDS  (EMF):  ELECTROMAG . 

i 

ELEC 

WB 

RM 

60  HZ  MAGNETIC  FIELDS— 20  MG,  2  G,  10  G 
CONTINUOUS  AND  10  G  INTERMITTENT:  10/ 
GROUP. 

RETROVIRAL  VECTORS  RETROVIRVECT  . 

PHAR 

IP/IJ 

RM 

VARIOUS  REGIMENS  AND  CONTROLS  IN¬ 
CLUDED. 

Abbreviations  used  in  this  report: 

USE  Primary  Use  Category: 

COMT  Contaminates  and/or  Impurities 

COSM  Cosmetics,  Perfumes,  Fragrances,  Hair  Preparations,  Skin  Lotions 

DTRG  Detergents  Euid  Cleansers 

DYE  As  or  in  Dyes,  Inks,  and  Pigments 

ELEC  In  Electrical  and/or  Dielectric  Systems 

FLAM  Flame  Retardants 

FOOD  Food,  Beverages,  or  Additives 

FUEL  As  or  in  Fuel  or  Oil  Products 

HERB  Herbicide(s) 

IND  Industrial  Uses 

INTR  Chemical  Intermediate  or  Catalyst 
METL  Metals  or  in  Metal  Products 
PEST  Pesticides,  General  or  Unclassified 
PHAR  Pharmaceuticals  or  Intermediates 
PLAS  As  or  in  Plastics 
PNT  Paint  Ingredient 
RUBR  Rubber  Chemical 
SOLV  Vehicles  eind  Solvents 
TEXL  In  M2mufacture  of  Textiles 
ROUTE  Route  of  Administration: 
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FEED  Dosed-Feed 
GAV  Gavage 
INHAL  Inhalation 
IP/IJ  Intraperitoneal  Injection 
IV AG  Intravaginal 

MICRO  Microencapsulation  in  Feed 
SC&GV  Subcutaneous  In).  +  Gavage 
SP  Topical 

WATER  Dosed-Water 
WB  Whole  Body  Exposure 
SPEC  Species; 

RsRats 

M=Mice 


[FR  Doc.  95-16235  Filed  6-30-95;  8:45  am] 
BUJJNG  CODE  4140-01~P 


Public  Health  Service;  Agency  for 
Toxic  Substances  and  Disease 
Registry 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Public  Health  Service  (PHS), 
Chapter  HT  (Agency  for  Toxic 
Substances  and  Disease  Registry),  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (50  FR  25129-25130,  dated 
Jime  17, 1985,  as  amended  most 
recently  at  59  FR  29815-16,  dated  Jime 
9, 1994)  is  amended  to  reflect 
organizational  changes  within  the 
Agency  for  Toxic  Substances  emd 
Disease  Registry  (ATSDR)  that  will 
merge  the  activities  of  the  Office  of 
Information  Resoiux:es  Management 
with  the  Office  of  Program  Operations 
and  Management  within  the  Office  of 
the  Assistant  Administrator,  ATSDR. 

Section  HT-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  in  its  entirety  the  functional 
statement  for  the  Office  of  Program 
Op^tions  and  Management  (HTBl) 
anrrhisert  the  following: 

(1)  Plans,  manages,  directs,  and 
conducts  the  administrative  and 
management  operations  of  the  agency; 
(2)  reviews  the  effectiveness  and 
efficiency  of  administration  and 
operation  for  all  Agency  programs;  (3) 
develops  and  directs  systems  for  human 
resource  management,  financial 
services,  procurement  requisitioning, 
travel  authorization,  and  information 
resources  management;  (4)^  provides  and 
coordinates  services  for  the  extramural 
awards  activities  of  the  Agency:  (5) 
formulates  and  executes  the  budget;  (6) 
develops  and  directs  a  system  for  cost 
recovery;  (7)  coordinates  Freedom  of 
Information  Act  requests. 

After  the  functional  statement  for  the 
Program  Support  Branch  (HTBl  3), 
insert  the  following: 


Information  Resources  Management 
Branch  (HTBl  4).  (1)  Ck)ordinates  the 
development  of  ATSDR  information 
resources  management  plans;  (2) 
coordinates  the  acquisition, 
development,  installation,  management, 
support,  and  evaluation  of  ATSDR-wide  . 
information  technology,  systems,  and 
services;  (3)  develops  and  implements 
poUcies  and  procedures  relating  to 
information  resources  management  and 
support  services. 

‘  Delete  in  their  entirety  the  title  and 
functional  statement  for  the  Office  of 
Information  Resources  Management 
(HTB5). 

Effective  Date:  June  16, 1995. 

David  Satcher, 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 

[FR  Doc.  95-16217  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4160-70-M 


Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  60  FR  17792-17795, 
dated  April  7, 1995)  is  amended  to 
reflect  the  retitle  and  modify  the 
functional  statements  of  the  Division  of 
HTV/AIDS  and  the  Division  of  STO/HIV 
Prevention,  National  Center  for 
Prevention  Services. 

Delete  the  title  and  functional 
statement  for  the  Division  of  STD/HIV 
Prevention  (HCM4)  and  insert  the 
following; 

Division  of  Sexually  Transmitted 
Disease  Prevention  (HCM4J.  (1)  In 
cooperation  with  other  CDC 
components,  administers  operational 
programs  for  the  prevention  of  sexually 
transmitted  diseases  (STD);  (2)  provides 
consultation,  training,  statistical, 
promotional,  educational. 


epidemiological  and  other  technical 
services  to  assist  State  and  local  health 
departments  in  the  planning, 
development,  implementation, 
evaluation  and  overall  improvement  of 
STD  prevention  programs;  (3)  supports 
a  nationwide  framework  for  effective 
surveillemce  of  STDs  other  than  HIV;  (4) 
conducts  behavioral,  clinical, 
epidemiological,  preventive  health 
services,  and  operational  research  into 
factors  afiecting  the  prevention  and 
control  of  STD;  (5)  provides  leadership 
and  coordinates,  in  collaboration  with 
other  Center  components,  research  and 
prevention  activities  that  focus  on  STD 
and  HIV  interaction;  (6)  promotes 
linkages  between  health  department 
STD  programs  and  other  governmental 
and  nongovernmental  partners  who  are 
vital  to  effective  STD  prevention  efforts; 
(7)  provides  technical  supervision  for 
Division  State  and  local  assignees. 

Delete  the  title  and  functional 
statement  for  the  Division  of  HIV/ 
AIDS(HCM7)  and  insert  the  following: 

Division  of  HIV /AIDS  Prevention 
(HCM7).  (1)  In  cooperation  with  other 
CDC  components,  administers 
operational  programs  for  the  prevention 
of  human  immvmodeficiency  virus/ 
acquired  immunodeficiency  syndrome 
(HTV/AIDS):  (2)  provides  consultation, 
training,  statistical,  promotional, 
educational,  epidemiological,  and  other 
technical  services  to  assist  State  and 
local  health  departments,  as  well  as 
national.  State,  and  local 
nongovernmental  organizations,  in  the 
planning,  development, 
implementation,  and  overall 
improvement  of  HTV  prevention 
programs;  (3)  conducts  epidemiologic, 
surveillance,  behavioral,  etiologic, 
communications,  and  operational 
research  into  factors  affecting  the 
prevention  of  HIV/AIDS;  (4)  develops 
recommendations  and  guidelines  on  the 
prevention  of-HTV/AIDS  and  associated 
illnesses;  (5)  monitors  sentinel 
surveillance  of  HIV  infection  and 
infectious  diseases  and  other 
complications  of  HTV/AIDS,  as  well  as 
surveillance  of  risk  behaviors  associated 
with  HIV  transmission:  (6)  conducts 
national  and  international  HIV/AIDS 
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surveillance,  epidemiologic 
investigations,  and  studies  to  determine 
risk  factors  and  transmission  patterns  of 
HIV/AIDS;  (7)  evaluates  prevention  and 
control  activities  in  collaboration  with 
other  CDC  components;  (8)  provides 
assistance  and  consultation  on  issues 
related  to  epidemiology  surveillance, 
programmatic  support,  research, 
evaluation  methodologies,  and  fiscal 
and  grants  management  to  State  and 
local  health  departments, 
nongovernmental  organizations, ' 
national  organizations,  and  other 
research  institutions;  (9)  promotes 
linkages  between  health  department 
HIV/AIDS  programs  and  other 
governmental  and  nongovernmental 
partners  who  are  vital  to  effective  HIV/ 
AIDS  prevention  efforts;  (10)  provides 
consultation  to  other  PHS  agencies, 
medical  institutions^  private  physicians, 
and  international  organizations  or 
agencies;  (11)  provides  information  to 
the  scientific  community  and  the 
general  public  through  publications  and 
presentations;  (12)  works  closely  with 
National  Center  for  Infectious  Diseases 
on  HIV/AIDS  surveillance  and 
epidemiologic  investigations  that 
require  laboratory  collaboration,  and  on 
activities  related  to  the  investigation 
and  prevention  of  HIV-related  to  the 
investigation  and  prevention  of  HIV- 
related  opportunistic  infections;  (13) 
implements  national  HIV/AIDS 
prevention  communications  programs 
and  develops  strategic  commimications 
activities  and  services  at  the  national 
level  to  inform  and  educate  the 
American  public  about  HIV/AIDS 
surveillance  and  prevention  activities. 

Dated:  June  14, 1995. 

Martha  Katz, 

Acting  Director,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  95-16216  Filed  6-30-95;  8:45  am] 

BILLING  CODE  4160-1S-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  In 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  emd 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 


of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  fulU:ertification  imder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  fi-om  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidslines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,”  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  imdergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 

Grassmere  Park  Rd.,  Suite  21,  Nashville, 

TN  37211, 615-331-5300 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St.,  Montgomery,  AL  36103, 

800-541-4931/205-263-5745 
American  Medical  Laboratories,  Inc.,  14225 

Newbrook  Dr.,  Chantilly,  VA  22021,  703- 

802-6900 


Associated  Pathologists  Laboratories,  Inc., 

4230  South  Burnham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (Formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Baysbore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016 
Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020 
Clinical  Reference  Lab,  11850  West  85th  St., 
Lenexa,  KS  66214,  800-445-6917 
CompuChem  Laboratories,  Inc.,  3308  Chapel 
Hill/Nelson  Hwy.,  Research  Triangle  Park, 
NC  27709,  919-549-8263/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

CompuChem  Laboratories,  Inc.,  Special 
Division,  3308  Chapel  Hill/Nelson  Hwy., 
Research  Triangle  Park,  NC  27709,  919- 
549-8263  (Formerly:  Roche  CompuChem 
Laboratories,  Inc.,  Special  Division,  A 
Member  of  the  Roche  Group,  CompuChem 
Laboratories,  Inc.,  Special  Division) 
CORNING  Clinical  La^ratories,  South 
Central  Division  2320  Schuetz  Rd.,  St. 
Louis,  MO  63146,  800-288-7293 
(Formerly:  Metropolitan  Reference 
Laboratories,  Inc.) 

CORNING  Clinical  Laboratories,  8300  Esters 
Blvd.,  Suite  900,  Irving,  TX  75063,  800- 
526-0947  (Formerly:  Damon  Clinical 
Laboratories,  Damon/MetPatb) 

CORNING  Clinical  Laboratories  Inc.,  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191,  708- 
595-3888,  (Formerly:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories) 
CORNING  MetPath  Clinical  Laboratories, 

One  Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5000  (Formerly:  MetPath,  Inc.) 
CORNING  National  Center  for  Forensic 
Science,  1901  Sulphur  Spring  Rd., 
Baltimore,  MD  21227,  410-536-1485, 
(Formerly:  Maryland  Medical  Laboratory, 
Inc.,  National  Center  for  Forensic  Science) 
CORNING  Nichols  Institute,  7470-A  Mission 
Valley  Rd.,  San  Diego,  CA  92108-4406, 
800-446-4728/619-686-3200,  (Formerly: 
Nichols  Institute,  Nichols  Institute 
Substance  Abuse  Testing  (NISAT)) 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-836-3093 

Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL  Building  38-H, 
Great  Lakes,  IL  60088-5223,  708-688- 
2045/708-688-4171 

Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
813-936-5446/800-735-5416 


34552 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Notices 


Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604, 912-244- 
4468 

Drug  Labs  of  Texas,  15201 1-IO  East,  Suite 
125,  Channelview,  TX  77530,  713-457- 
3784 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 

WA  98104,  800-898-0180/206-386-2672, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pa&ology  of  Seattle,  Inc.) 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655, 601-236-2609 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715, 608-267- 
6267 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80,  Midland,  TX  79706,  800-725-3784/ 
915-563-3300  (formerly:  Harrison  & 
Associates  Forensic  Laboratories) 
HealthCare/MetPath,  24451  Telegraph  Rd., 
Southfield,  Ml  48034,  800-444-0106  ext. 
650,  (formerly:  HealthCare/Preferred 
Laboratories) 

Holmes  Regional  Medical  Center  Toxicology 
Laboratory,  5200  Babcock  St.,  N.E.,  Suite 
107,  Palm  Bay,  FL  32905, 407-726-9920 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229,  513- 
569-2051 

LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-888-3927 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America,  13900 
Park  Center  Rd.,  Herndon,  VA  22071,  703- 
742-3100  (Formerly:  National  Health 
Laboratories  Incorporated) 

Laboratory  Corporation  of  America,  d.b.a. 
LabCorp  Reference  Laboratory,  Substance 
Abuse  Division,  1400  Donelson  Pike,  Suite 
A-15,  Nashville,  TN  37217, 615-360- 
3992/800-800-4522  (Formerly:  National 
Health  Laboratories  Incorporated,  d.b.a. 
National  Reference  Laboratory,  Substance 
Abuse  Division) 

Laboratory  Corporation  of  America,  15305 
N.E.  40th  St.,  Redmond,  WA  98052,  206- 
882-3400  (Formerly:  Regional  Toxicology 
Services) 

Laboratory  Corporation  of  America,  2540 
Empire  Dr.,  Winston-Salem,  NC  27103- 
6710,  Outside  NC:  919-760-4620/800- 
334-8627/lnside  NC:  800-642-0894 
(Formerly:  National  Health  Laboratories 
Incorporated) 

Laboratory  Corporation  of  America  Holdings, 
1120  Stateline  Rd.,  Southaven,  MS  38671, 
601-342-1286  (Formerly:  Roche 
Biomedical  Laboratories,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
4986  (Formerly:  Roche  Biomedical 
Laboratories,  Inc.) 

Laboratory  Specialists,  Inc.,  113  Jarrell  Dr., 
Belle  Chasse.  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 
Ave.,  Marshfield,  WI  54449,  715-389- 
3734/800-222-5835 

MedExpress/National  Laboratory  Center, 
4022  Willow  Lake  Blvd.,  Memphis,  TN 
38175,901-795-1515 


Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43699-0008, 
419-381-5213 

Medlab  Qinical  Testing,  Inc.,  212  Cherry 
Lane,  New  Castle,  DE  19720,  302-655- 
5227 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  800-832-3244/ 
612-636-7466 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
Medicine,  1701  N.  Senate  Blvd., 
Indianapolis,  IN  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309-671- 
5199 

MetPath  Laboratories,  875  Greentree  Rd.,  4 
Parkway  Ctr.,  Pittsburgh,  PA  15220-3610, 
412-931-7200  (formerly:  Med-Chek 
Laboratories,  Inc.,  Med-Chek/Damon) 
MetroLab-Legacy  Laboratory  Services,  235  N. 
Graham  St.,  Portland,  OR  97227,  503-413- 
4512/800-237-7808(x4512) 

National  Psychopharmacology  Laboratory, 
Inc.,  9320  Park  W.  Blvd.,  Knoxville,  TN 
37923, 800-251-9492 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield,  CA  93304, 
805-322-4250 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124,  800-322- 
3361 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.^Eugene,  OR  97440- 
0972,  503-687-2134 

Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spokane,  WA  99206, 
509-926-2400 

PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352 

PharmChem  Laboratories,  Inc.,  1505-A 
O’Brien  Dr.,  Menlo  Park,  CA  94025,  415- 
328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth,  TX 
76118,  817-595-0294  (formerly:  Harris 
Medical  Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
noth  St.,  Overland  Park,  KS  66210,  913- 
338-4070/800-821-3627  (formerly: 
Physicians  Reference  Laboratory 
Toxicology  Laboratory) 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Rd., 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272 

Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204,  800- 
473-6640 

Puckett  Laboratory,  4200  Mamie  St., 
Hattiesburgh,  MS  39402,  601-264-3856/ 
800-844-8378 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple,  TX  76504,  800-749- 
3788 

S.E.D.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
848-8800 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
St.,  Reno,  NV  89502,  800-648-5472 


SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Ave.,  Van  Nuys,  CA  91045, 
818-376-2520 

SmithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
904-787-9006  (formerly:  Doctors  & 

Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories,  j 

3175  Presidential  Dr.,  AtlarAa,  GA  30340,  ’ 

404-934-9205  (formerly:  SmithKline  Bio- 
Science  Laboratories)  ' 

SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 
708-885-2010  (formerly:  International 
Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Rd.,  Norristown,  PA  19403,  800-  I 

523-5447  (formerly:  SmithKline  Bio-  s 

Science  Laboratories)  ^ 

SmithKline  Beecham  Clinical  Laboratories,  * 

8000  Sovereign  Row,  Dallas,  TX  75247,  | 

214-638-1301  (formerly:  SmithKline  Bio-  j 

Science  LaboratorieSj  i 

SmithKline  Beecham  Clinical  Laboratories,  | 

1737  Airport  Way  South,  Suite  200,  i 

Seattle,  WA  98134,  206-623-8100  I 

South  Bend  Medical  Foundation,  Inc.,  530  N.  t 

Lafeyette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176  j 

Southwest  Laboratories,  2727  W.  Baseline  ’ 

Rd.,  Suite  6,  Tempe,  AZ  85283,  602-438- 
8507  ‘ 

St.  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee  St., 
Oklahoma  Qty,  OK  73102, 405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 

301  Business  Loop  70  West,  Suite  208, 

Columbia,  MO  65203,  314-882-1273  j 

Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave.,  Miami,  FL  33166,  305-593- 
2260 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-226- 
4373  (formerly:  Laboratory  Specialists, 

Inc.;  Abused  Drug  Laboratories;  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory) 

The  following  laboratory  withdrew  from 
the  Program  on  June  8, 1995. 

Eagle  Forensic  Laboratory,  Inc.,  950  N. 

Federal  Highway,  Suite  308,  Pompano 
Beach,  FL  33062,  305-946-4324 
Michele  W.  Applegate, 

Acting  Deputy  Administrator,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  95-16319  Filed  6-30-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-30O-1310] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  helow  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  emd 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau’s  Clearance  Officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Biureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1004-0034), 
Washington,  D.C.  20503,  telephone  202- 
395-7340. 

Title:  Oil  and  Gas  Lease  Transfers  by 
Assignment  or  Operating  Rights 
(Sublease). 

0MB  Approval  Number:  1004-0034. 

Abstract:  Respondents  supply 
information  on  forms  which  are 
submitted  by  an  applicant  wishing  to 
assign/transfer  an  interest  in  an  oil  and 
gas  or  geothermal  lease. 

Bureau  Form  Numbers:  3000-3, 
3000-3a. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individuals,  small  businesses,  large 
corporations. 

Estimated  Completion  Time:  V2  hour. 

Annual  Responses:  60,000. 

Annual  Burden  Hours:  30,000. 

Bureau  Clearance  Officer:  Wendy 
Spencer  (303)  236-6642. 

Dated:  June  9, 1995. 

Herd  Tipton, 

Assistant  Director,  Resource  Use  and 
Protection. 

[FR  Doc.  95-16227  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4310-«4-W 


[ES-020-05-1610-00] 

Florida  Resource  Management  Plan 
and  Record  of  Decision 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Eastern  States, 
Jackson  District,  has  completed  the 
Florida  Resource  Management  Plan 
(RMP)  and  Record  of  Decision  (ROD). 
This  document,  prepared  in  accordance 


with  section  202  of  the  Federal  Ltmd 
Policy  and  Management  Act  of  1976  and 
section  202(c)  of  the  National 
Environmental  Policy  Act  of  1969, 
provides  land  use  decisions  and 
guidance  for  managing  BLM- 
administered  public  lands  throughout 
the  State  of  Florida. 

The  Florida  RMP/ROD  is  the  result  of 
a  three  year  planning  process  involving 
significant  public  participation.  The 
decisions  described  in  the  Florida  RMP/ 
ROD  constitute  final  agency  action  for 
the  Department  of  the  Interior  in 
accordance  with  43  CFR  1610.5-2(b) 
and  are  not  appealable.  The  public  is 
invited  to  participate  during 
implementation  of  these  decisions. 

Copies  of  the  Florida  RMP/ROD  will 
be  available  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  V.  Abbey,  District  Manager, 
U.S;D;I,  Bureau  of  Land  Management, 
Jackson  District,  411  BriarwoOd  Drive, 
Suite  404,  Jackson,  MS  39206. 
SUPPLEMENTARY  INFORMATION:  'The  RMP/ 
ROD  provides  land  use  decisions  and 
guidance  for  managing  BLM- 
administered  public  lands  throughout 
the  State  of  Florida.  These  lands  include 
approximately  395,000  acres  of  split- 
estate  federal  mineral  ownership  (FMO), 
where  federal  ownership  is  limited  to 
mineral  interests  and  the  surface  estate 
is  owned  by  either  the  State  of  Florida 
or  private  interests,  and  several  hundred 
acres  of  public  land  comprised  of  small 
tracts  and  located  in  seven  counties 
throughout  the  State.  Under  the  RMP/ 
ROD,  federally-owned  minerals 
imderlying  state-owned  lands  will  be 
available  to  the  State  of  Florida  in 
exchange  for  lands  identified  for 
acquisition  by  the  U.S.  Department  of 
the  Interior  and/or  the  U.S.  Forest 
Service.  The  FMO  underlying  the 
Withlacoochee  State  Forest  will  be 
temporarily  closed  to  limestone  sales  in 
order  to  allow  for  the  exchange  of  the 
FMO  to  the  State  of  Florida.  Otherwise, 
FMO  will  be  available  for  development 
as  described  below. 

FMO  is  available  for  oil  and  gas 
leasing  as  follows:  175,149  acres  subject 
to  no  smrface  occupancy  stipulations. 
123,011  acres  subject  to  seasonal 
restrictions  and/or  controlled  surface 
use  stipulations.  25,476  acres  subject 
solely  to  standard  management. 

FMO  is  available  for  phosphate 
leasing  as  follows:  294,947  acres  subject 
to  development  constraints.  91,885 
acres  subject  solely  to  standard 
management. 

FMO  is  available  for  limestone  sales 
as  follows:  269,340  acres  temporarily 
closed  and/or  subject  to  development 


constraints.  46,219  acres  subject  solely 
to  standard  management. 

A  portion  (approximately  60  acres)  of 
the  Jupiter  Inlet  tract,  located  in  Palm 
Beach  County,  is  designated  an  Area  of 
Critical  Environmental  Concern  (ACEC). 
The  ACEC  will  be  managed  to  maintain 
a  viable  scrub  vegetation  community 
and  improve  habitat  conditions  for 
Florida  scrub  jay,  gopher  tortoise,  and 
other  endemic  scrub  species,  and  to 
interpret  natural  and  cultural  resources 
to  provide  recreation  opportunities. 
Motorized  vehicle  use  will  be  limited  to 
designated  routes.  The  ACEC  will  te 
withdrawn  from  entry  under  the  1872 
mining  law;  closed  to  mineral  material 
sales  and  mineral  lease,  and  will  be  an 
avoidance  area  for  rights-of-way.  The 
ACEC  will  be  available  for  cooperative 
management  with  other  government 
agencies  and/or  private  organizations,  or 
for  conveyance  under  the  Recreation 
and  Public  Purposes  Act,  provided  that 
the  proposed  use  follows  the  stated 
management  objectives  and  land-use 
allocations. 

The  Cape  San  Bias  tract,  located  in 
Gulf  County,  is  also  identified  for  ACEC 
designation.  The  tract  will  be  managed 
to  protect  the  coastal  dime  habitat.  The 
tract  will  he  closed  to  motorized  vehicle 
use,  will  be  classified  as  an  avoidance 
area  for  rights-of-way,  will  be 
withdrawn  from  entry  under  the  1872 
mining  law,  and  closed  to  mineral 
material  sales  and  lease  of  solid 
minerals.  Oil  and  gas  leasing  will  be 
subject  to  a  no  surface  occupancy 
stipulation.  The  tract  will  be  available 
for  cooperative  management  with  other 
government  agencies  and/or  private 
organizations,or  for  conveyance  under 
the  Recreation  and  Pubhc  Purposes  Act, 
provided  that  the  proposed  use  follows 
the  stated  management  objectives  and 
land-use  allocations.  - 

The  Walton  Beach  tracts  will  be 
managed  for  enhancement  of  dune 
system  habitat.  The  tracts  will  be 
available  for  a  Recreation  and  Public 
Purposes  Act  (R&PP)  lease,  or  for 
exchange  to  the  State  of  Florida  to 
accomplish  Conservation  and 
Recreation  Lands  (CARL)  program 
objectives. 

Dated:  June  22, 1995. 

Robert  V.  Abbey, 

District  Mahager. 

[FR  Doc.  95-16260  Filed  6-30-95;  8:45  am] 
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Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  To  Allow 
incidental  Take  of  the  Endangered 
Pahrump  Poolfish  by  the  Nevada 
Division  of  State  Parks,  Spring 
Mountain  Ranch  State  Park,  Clark 
County,  Nevada 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Nevada  Division  of  State  Parks 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  application  includes  the  proposed 
habitat  conservation  plan  fully 
describing  the  proposed  project  and 
mitigation,  and  the  accompanying 
implementing  agreement.  The 
application  has  been  assigned  permit 
number  PRT-804120.  The  requested 
permit  would  authorize  the  incidental 
take  of  the  endangered  Pahrump 
poolfish  {Empetrichthys  latos  latos)  in 
the  irrigation  storage  reservoir  at  the 
Spring  Mountain  Ranch  State  Park 
(Park)  in  Clark  County,  Nevada.  The 
proposed  incidental  teike  would  occur 
during  the  renovation  and  operation  of 
the  reservoir  in  which  the  Pahrump 
poolfish  occupies. 

The  Service  also  annoimces  the 
availability  of  an  environmental 
assessment  (EA)  for  the  proposed 
issuance  of  the  incidental  t^e  permit. 
This  notice  is  provided  pursuant  to 
section  10  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6).' 

DATES:  Written  comments  on  the  permit 
application  and  EA  should  be  received 
on  or  before  August  2, 1995. 

ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the  EA 
should  be  addressed  to  Mr.  Carlos  H. 
Mendoza,  State  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  Nevada  State 
Office,  4600  Kietzke  Lane,  Building  C- 
125,  Reno,  Nevada  89502.  Please  refer  to 
permit  number  PRT-804120  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Maley,  at  the  above  Reno,  Nevada, 
address  or  at  telephone  number  (702) 
784-5227.  Individuals  wishing  copies  of 
the  application  or  EA  for  review  should 
immediately  contact  the  above 
individual. 


SUPPLEMENTARY  INFORMATION:  Under 
section  9  of  the  Act,  "taking”  of  the 
Pahrump  poolfish,  an  endangered 
species,  is  prohibited.  However  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  take  endangered 
wildlife  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  eu^  in  50  CFR  17.22. 

The  Applicemt  proposes  to  implement 
a  habitat  conservation  plan  (HCP)  for 
the  Pahrump  poolfish  ffiat  would  £dlow 
the  renovation  and  operation  of  the  Park 
reservoir.  The  proposed  reservoir 
renovation  would  include  dredging  of 
the  reservoir  to  restore  its  holding 
capacity  and  construction  of  a  dam  to 
control  sedimentation.  The  Applicant 
estimates  that  there  would  be  no 
incidental  take  of  Pahrump  poolfish 
during  renovation  activities  and  an 
imquantifiable  number  of  poolfish 
during  the  30-year  operation  of  the 
reservoir.  However,  if  an  unanticipated 
accident  should  occur  dining 
renovation  of  the  reservoir,  the 
incidental  take  of  the  reservoir’s 
Pahrump  poolfish  population  (estimated 
at  15,039  ±  1,127  poolfish  in  1994) 
could  occur.  The  likelihood  for  such  em 
accident  to  occm  would  be  greatly 
reduced  by  the  implementation  of  the 
proposed  minimizing  and  monitoring 
measures  outlined  in  the  HCP.  These 
measures  include  modification  of 
construction  activities  to  minimize 
poolfish  mortalities  and  installation  of 
two  protective  barriers  between  the 
construction  zone  and  the  inundated 
portion  of  the  reservoir.  The  Appficant, 
as  mitigation  for  the  incidental  take  of 
Pahrump  poolfish,  proposes  over  the 
term  of  the  permit,  to  continue  to 
manage  the  reservoir  jointly  for 
irrigation  and  Pahrump  poolfish. 
Management  actions  would  include  the 
termination  of  the  annual  practice  of 
drawing  down  the  reservoir  to 
minimum  pool,  except  for  those  years 
when  maintenance  is  necessary.  In 
addition,  if  renovation  activities 
resulted  in  the  total  loss  of  the  reservoir 
population  of  Pahrump  poolfish  within 
1  year  after  completion  of  these 
activities,  the  Applicant  would  assist 
the  Nevada  Division  of  Wildlife  and  the 
Service  in  the  reintroduction  of  poolfish 
from  existing  refugia  back  into  the 
reservoir. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives,  the 
No-Action  Alternative,  Sediment 
Control  Alternative,  and  the  Reservoir 
Renovation  Alternative  (Preferred 
Alternative).  The  Reservoir  Renovation 
Alternative  would  allow  the  renovation 
and  continued  operation  of  the 


reservoir,  the  short-term  modification  of 
suitable  Pahrump  poolfish  habitat,  and 
the  incidental  take  of  Pahrump  poolfish. 
Under  the  No-Action  Alternative, 
reservoir  renovation  would  not  occur 
and  the  permit  would  not  be  issued.  . 
Without  reservoir  dredging,  increasingly 
restricted  reservoir  capacity  would 
inevitably  result  in  shortened  irrigation 
and  grazing  seasons,  most  noticeably 
reflected  in  the  shorter  periods  that  Park 
pastures  remained  green.  As  a 
consequence,  ranching,  one  of  the  Park’s 
scenic  and  historic  qualities,  would  be 
diminished,  or  lost.  Over  the  long-term, 
gradual  sedimentation  of  the  reservoir 
would  shrink  Pahrump  poolfish  habitat 
and  eventually  fish  numbers  would 
decline.  The  Sediment  Control 
Alternative  would  forego  reservoir 
renovation  in  favor  of  a  earth  dam  to 
reduce  the  rate  of  further  sedimentation. 
The  construction  of  the  sediment  dam 
would  not  result  in  emy  immediate 
adverse  effects  to  the  Pahrump  poolfish 
population  in  the  reservoir. 

Dated:  June  27, 1995. 

Thomas  Dwyer, 

Deputy  Regional  Director,  Region  1,  Portland, 
Oregon. 

[FR  Doc.  95-16262  Filed  6-30-95;  8:45  ami 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International  Development 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Banco 
General  S.A.,  Panama  (“Borrower”)  as 
part  of  USAID’s  development  assistance 
program.  The  proceeds  of  these  loans 
will  be  used  to  finance  shelter  and 
shelter-related  infrastructure  for  the 
benefit  of  low-income  families  in 
Panama.  At  this  time,  the  Banco  General 
S.A.  has  authorized  USAID  to  request 
proposals  from  eligible  lenders  for  a 
loan  under  this  program  of  $7.0  Million 
U.S.  Dollars  (US$7,000,000).  The  name 
and  address  of  the  Borrower’s 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Banco  General  S.A.,  Pai)ama 

Project  No:  525-HG-013 
Housing  Guaranty  Loan  No.:  525-HG- 
014  A02 

Amount:  US$7,000,000 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Notices 


34555 


Attention:  Mr.  Francisco  Sierra,  Vice 
President — ^Treasury  Banco  General 
S.A.,  Panama 

(Street  address:  Avenida  Cuba  y  Calle 
34,  Panama  City,  Panama) 

Telex  No.:  2733  GENERAL  PG 
Telefax  No.:  507/225-2868  (preferred 
commimication) 

Telephone  Nos.:  507/227-0770  or  507/ 
227-3200 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower’s 
representative  by  Tuesday,  July  1 1, 

1995,  12:00  noon  Eastern  Daylight 
Savings  Time.  Bids  should  be  open  for 
a  period  of  48  hours  fi-om  the  bid 
closing  date.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following: 
Mr.  Michael  C.  Trott,  Chief,  General 
Development  Office  and  Economics, 
USAID,  Unit  0949,  APO  AA  34002, 
c/o  American  Embassy,  Panama  City, 
Panama  (Street  address:  Plaza 
Regency  2nd  Floor,  Avenida  Via 
Espana  #1),  Telefax  No.:  507/264- 
0104  (preferred  communication). 
Telephone  No.:  507/263-6011  and 
Mr.  Ronald  A.  Carlson,  Director, 

Regional  Housing  and  Urban 
Development  Office,  Latin  America, 
USAED/RHUDO/Guatemala, 

Guatemala  City,  Guatemala,  Unit 
3323,  APO  AA  34024,  Telefax  No.: 
502/Z-320-663,  Telephone  No.:  502/ 
2-320-603 

Mr.  Charles  Billand,  Assistant  Director, 
Mr.  Peter  Pimie,  Finsmcid  Advisor, 
Address:  U.S.  Agency  for 
International  Development,  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP,  Room  409,  SA-18, 
Washington,  D.C.  20523-1822,  Telex 
No.:  892703  AID  WSA,  Telefax  No.: 
703/875-4384  or  875-4639  (preferred 
commimication).  Telephone  No.:  703/ 
875-4300  or  875-4510 
For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $7.0  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed 
rate,  and  variable  rate  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 


index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7V8%  U.S. 
Treasury  Bond  due  February  15,  2025. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  the  Borrower’s  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(5)  Prepayment: 

.  (a)  Offers  should  include  an  option  for 
prepayment  and  mention  prepayment 
premiums,  if  any. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees.  Paying  and 
'Transfer  Agent  fees,  and  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to  ' 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  As  early  as 
practicable,  but  not  to  exceed  60  days 
fi-om  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  approval  by 
USAID.  Disbursements  imder  the  loan 
will  he  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
“Act”). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  ffiose  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  prpgram  can 
be  obtained  from:  Mr.  Michael  J.  Lippe, 
Director,  Office  of  Environment  and 


Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  409, 
SA-18,  Washington,  DC  20523-1822, 
Fax  Nos:  703/875-4384  or  875-4639, 
Telephone:  703/875-4300. 

Dated:  June  28, 1995. 

Michael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  for  Global 
Programs,  Field  Support  and  Research,  U.S. 
Agency  for  International  Development. 

(FR  Doc.  95-16361  Filed  6-30-95;  8:45  am) 
BIUINQ  CODE  6116-41-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32708] 

Chicago  and  North  Western  Railway- 
Company— Trackage  Rights 
Exemption — Wisconsin  Centrai  Limited 

Wisconsin  Central  Limited  (WC)  has 
agreed  to  grant  trackage  rights  to 
Chicago  and  North  Western  Railway 
Company  (CANW)  *  over  portions  of 
WC’s  lines  between  Wisconsin  Central 
Milepost  48.85  and  Wisconsin  Central 
Milepost  50.2A,  in  Wisconsin  Rapids, 
Wood  Coxmty,  WI.  The  proposed 
transaction  will  allow  C&NW  to 
facilitate  economiced  and  efficient 
operation  of  its  traffic  through  the  City 
of  Wisconsin  Rapids.  The  trackage 
rights  were  to  become  efiective  on  or 
after  Jime  21, 1995  and  the  transaction 
was  scheduled  to  be  consummated  on  or 
after  June  30, 1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  ftilse 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  he  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatic^ly  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Stuart  F. 
Gassner,  165  North  Canal  St.,  Chicago, 
n,  60606-1551. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  June  26, 1995. 


'  The  acquisition  of  control  of  C&NW  by  Union 
Pacific  Railroad,  et  al.,  was  approved  by  the 
Commission  in  Union  Pacific  Corporation,  Union 
Pacific  Railroad  Company  and  Missouri  Pacific 
Railroad  Company— Control — Chicago  and  North 
Western  Transportation  Company  and  Chicago  and 
North  Western  Railway  Company,  Finance  Docket 
No.  32133  (ICC  served  Mar.  7, 1995). 
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By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-16268  Filed  6-30-95;  8:45  ami 
BILLING  CODE  7035-01-P 


[Finance  Docket  No.  32711  (Sub-No.  1)] 

Ohio  &  Pennsylvania  Railroad 
Company — Acquisition,  Lease  and 
Operation  Exemption 

Ohio  &  Pennsylvania  Railroad 
Company  (OPRC),  a  noncarrier,  has  filed 
an  amended  verified  notice  *  under  49 
CFR  part  1150,  Subpart  D — Exempt 
Transactions  to:  (1)  lease  from  P&LE 
Properties,  Inc.,  39.24  miles  of  rail  line 
between  milepost  0.0,  at  Yoimgstown, 
OH,  and  milepost  35.7,  at  Darlington, 
PA,  including  short  segments  of  line  in 
Youngstown  (1.9  miles)  and  Negley  (1.0 
mile),  OH,  and  between  Youngstown 
and  Struthers,  PA  (0.64  mile);  (2) 
purchase  fi-om  Consolidated  Rail 
Corporation  (Conrail)  a  0.26-mile 
segment  of  line  between  mileposts  0.96 
and  1.22  in  Yoimgstown;  and  (3)  acquire 
incidental  trackage  rights  over  an 
approximately  8-mile  line  between 
Youngstown  and  Boardman,  OH.^  OPRC 
will  transport  local  traffic  and  will 
interchange  overhead  traffic  with  CSX 
Transportation,  Ihc.,  or  Conrail  at 
Youngstown.  The  exemption  was  made 
effective  on  June  23, 1995,  by  decision 
served  that  day. 

This  proceeding  is  related  to  Summit 
View  Corporation — Continuance  in 
Control  Exemption — Ohio  & 
Pennsylvania  Railroad  Company, 
Finance  Docket  No.  32712,  wherein 
Summit  View  Corporation  filed  a 
verified  notice  to  continue  to  control 
OPRC  upon  its  becoming  a  rail  carrier. 

If  the  amended  verified  notice 
contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  ffie  exemption’s 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32711  (Sub-No.  1),  must  be 
filed  with  the  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Kelvin  J. 


'  OPRC's  original  verified  notice,  filed  in  the  lead 
docket,  inadvertently  omitted  certain  aspects  of  the 
involved  transaction,  necessitating  a  refiling. 

2  The  transactions  described  in  (2)  and  (3)  will  be 
accomplished  by  assignment  of  a  contract  between 
P&LW  Railroad,  Inc.,  and  Conrail  to  OPRC  for 
consideration. 


Dowd,  SLOVER  &  LOFTUS,  1224 
Seventeenth  Street,  N.W.,  Washington, 
DC  20036. 

Decided:  June  27, 1995. 

By  the  Commission,  David  M,  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

IFR  Doc.  95-16267  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  703S-01-P 


[Docket  No.  AB-3  (Sub-No.  124X)] 

Missouri  Pacific  Railroad  Company — 
Abandonment  Exemption — in 
Johnson,  Pulaski  and  Massac 
Counties,  IL  (Joppa  Branch) 

Missouri  Pacific  Railroad  Company 
(MP)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F — Exempt 
Abandonments  to  abandon  a  portion  of 
rail  line,  known  as  the  Joppa  Branch,  in 
Johnson,  Pulaski  and  Massac  Counties, 
IL.  The  trackage  extends  from  milepost 
339.70  near  Vienna  Junction  to  milepost 
359.50  near  Joppa,  a  total  distance  of 
approximately  19.80  miles. 

MP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CI'R  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  efiective  on  August  2, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR1152.27(c)(2),2  and 
trail  use/rail  hanking  requests  under  49 
CFR  1152.293  must  be  filed  by  July  13, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  24, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleaffing  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Joseph  D; 
Anthofer,  1416  Dodge  St.,  #830,  Omaha, 
NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

MP  has  filed  an  environmental  report 
which  addresses  the  abandonment’s 
effects,  if  any,  on  the  environmental  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  July  7, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  26, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-16266  Filed  6-30-95;  8:45  am] 

BILLING  CODE  703S-01-P 


[Docket  No.  AB-254  (Sub-No.  6X)] 

Providence  and  Worcester  Railroad 
Company— Abandonment  Exemption — 
in  New  Haven,  CT 

Providence  and  Worcester  Railroad 
Company  (P&W),  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abemdon 


(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  caimot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

’  The  Commission  will  accept  a  late-hied  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 
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approximately  1.35  miles  of  line  known 
as  the  Manufacturer’s  Industrial  Track 
extending  from  its  connection  with 
P&W’s  Belle  Dock  Industrial  Track  to 
the  end  of  the  Une. 

P&W  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years; 

(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  report), 

49  CFR  1105.8  (historic  report),  49  CTO 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 

Co. — Abandonment — Goshen.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  August  3, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  July  14, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR, 
1152.28  must  be  filed  by  July  24, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Comiftission,  Washin^on,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Harry  A. 

■  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation]  caimot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
■  Finan.  Assist.,  4  I.C.C.2d  164  (1987). 

’  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Snyder,  Providence  and  Worcester 
Railroad  Company,  P.O.  Box  16551, 
Worcester,  MA  01601. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

P&W  has  filed  an  environmental 
report  which  addresses  the 
abandonment’s  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  July  7, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environments,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  June  26, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-16269  Filed  6-30-95;  8:45  am] 
BIUMO  CODE  7035-01-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-048)1 

NASA  Advisory  Council  (NAC), 
Technology  and  Commercialization 
Advisory  Committee  (TCAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Technology  and 
Commercialization  Advisory 
Committee. 

DATES:  July  20, 1995,  8:30  a.m.  to  5:00 
p.m.;  and  July  21, 1995,  8:30  a.m.  to 
noon. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  MIC-6, 
300  E  Street,  SW,  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gregory  Reck,  Code  X,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-4700). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 


to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— ^NASA  Expectations  of  Committee 
— ^NASA  Strategic  Plan 
— Research,  Technology,  and 
Applications  for  Space  Transportation 
— Commercialization  and  Technology 
Transfer 

— ^NAC  Review  of  Reusable  Laimch 
Vehicle  (RLV) 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor’s  register. 

Dated:  June  27, 1995. 

Timothy  M.  Sullivan, 

Advisory  Committee  Management  Office, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  95-16237  Filed  6-30-95;  8:45  am) 

BILLING  CODE  751(H)1-M 

[Notice  (95-049)1 

Intent  to  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Advanced  Micro  Devices, 
5204  E.  Ben  White  Boulevard,  Austin, 
Texas  78741,  a  hcense  to  practice  the 
invention  protected  by  U.S.  Patent  No. 
5,311,422,  entitled  “General  Purpose 
Architecture  for  Intelhgent  Computer- 
Aided  Training,”  which  was  issued  on 
May  10, 1994,  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  “Licensing  of 
Government-Owned  Inventions,”  (37 
CFR  404.1  et  seq.).  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  license  unless,  within  60  days  of  the 
date  of  this  notice,  the  Patent  Counsel, 
NASA,  Johnson  Space  Center,  receives 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Patent  Counsel,  NASA  Johnson  Space 
Center,  will  review  all  written  responses 
to  this  notice  and  then  recommend  to 
the  Associate  General  Counsel  for 
Intellectual  Property  whether  to  grant 
the  license. 

DATES:  Comments  to  the  notice  must  be 
received  by  September  1, 1995. 
ADDRESSES:  Johnson  Space  Center,  Mail 
Code  HA,  Houston,  TX  77058. 
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FOn  FURTHER  INFORMATION  CONTACT: 

Hardie  R.  Barr,  Patent  Attorney,  (713) 
483-1003. 

Dated;  June  23, 1995. 

Edward  A.  Frankie, 

General  Counsel 

(FR  Doc.  95-16238  Filed  6-30-95;  8:45  am] 
BILLING  CODE  7510-01-M 


[Notice  95-050] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Holmes  Enterprises,  Inc., 
106  Normandy  Lane,  Newport  News, 

VA  23606,  a  license  to  practice  the 
invention  protected  by  U.S.  Patent  No. 
4,873,990,  entitled  “Circumferential 
Pressure  Probe,”  which  was  issued  on 
October  17, 1989,  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  “Licensing  of 
Government-Owned  Inventions,”  (37 
CFR  404.1  et  seq.].  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  license  unless,  within  60  days  of  the 
date  of  this  notice,  the  Patent  Counsel, 
NASA,  Langley  Research  Center, 
receives  written  objections  to  the  grant, 
together  with  supporting 
documentation.  The  Patent  Counsel, 
NASA  Langley  Research  Center,  will 
review  all  written  responses  to  this 
notice  and  then  recommend  to  the 
Associate  General  Coimsel  for 
Intellectual  Property  where  to  grant  the 
license. 

OATES:  Comments  to  the  notice  must  be 
received  by  September  1, 1995. 

ADDRESSES:  Langley  Research  Center, 
Mail  Code  212,  Hampton,  VA  23681- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  F.  Helfiich,  Patent  Attorney, 
(804)  864-9260. 

Dated:  June  23, 1995. 

Edward  A.  Frankie, 

General  Counsel. 

(FR  Doc.  95-16239  Filed  6-30-95;  8:45  am] 
BILLING  CODE  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schodulss).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  August 
17, 1995.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NK),  National 
Archives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appeeirs  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  memagers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government’s 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  die  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture,  Food 

Safety  and  Inspection  Service  (Nl- 
462-95-2).  Nonviolator  program 
compliance  records. 

2.  Department  of  Agriculture,  Food  and 

Consumer  Service  (N 1-462-95-5). 
Electronic  system  used  to  track  the 
purchase  and  distribution  of 
agricultural  commodities. 

3.  Department  of  the  Air  Force  (Nl- 

AFU-95-7).  Vital  statistics  and: 
notarial  record  for  Wake  Island. 
(Records  will  be  transferred  to  the 
State  of  Hawaii.) 

4.  Department  of  Interior,  Bureau  of 

Indian  Affairs  (Nl-75-95-1).  Child 
Welfare  Case  Files.  , 

5.  Department  of  Transportation,  Office 

of  the  Secretary  (Nl-398-94-3). 
Office  of  Small  and  Disadvantage 
Business  Utilization  bonding 
assistance  and  short  term  lending 
applications. 

6.  Department  of  the  Treasury  (Nl-5fr- 

95-1).  Records  of  the  Legal  Division 
of  the  Office  of  General  Council. 

7.  Department  of  the  Treasury,  United 

States  Secret  Service  (Nl-87-93-2). 
Operational  records  of  the 
Uniformed  Division. 

8.  Department  of  State,  Bureau  of 

Administration  (Nl-59-95-4). 
Routine,  Facilitative,  and 
duplicative  records  relating  to 
information  management. 

9.  Department  of  State,  Bureau  of 

Democracy,  Human  Rights,  and 
Labor  (Nl-59-95-12).  Routine, 
facilitative,  and  duplicative  records. 

10.  Federal  Trade  Commission  (Nl- 

122-95-1).  Bureau  of  Economiro 
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Antibiotic  Study  Working  Files, 
1953-58. 

11.  General  Services  Administration 

(Nl-269-95-2).  Reduction  in 
retention  period  for  Contract 
Appeal  Case  Files. 

12.  Immigration  and  Naturalization 

Service,  (Nl-85-92-1).  Systematic 
Alien  Verification  for  Entitlements 
System. 

13.  National  Endowment  for  the  Arts, 

Administrative  Services  Division 
(Nl-288-95-2).  Grant  applicants’ 
supporting  materials. 

14.  Peace  Corps  (Nl— 490-95-7).  Office 

of  University  Programs  files. 

15.  Pension  Benefit  Guaranty 

Corporation  (Nl-465-95-1). 

Records  of  the  Corporate  Financing 
and  Negotiations  Department. 

16.  Tennessee  Valley  Authority  (Nl- 

142-92-12).  Maps  and  Surveys 
correspondence  file,  1933-1988. 

17.  Tennessee  Valley  Authority  (Nl- 

142-94-1).  Original  drawings, 
maps,  sketches,  and  manufacturers’ 
prints  for  TVA’s  power 
transmission  system. 

18.  Tennessee  Valley  Authority  (Nl- 

142-95-8).  Eliminated  land  tract 
files. 

19.  Tennessee  Valley  Authority  (Nl- 

142-95-10).  Cemetery  relocation 
project  administration  records. 

20.  U.S.  Commission  on  Civil  Rights 

(Nl-453-95-1).  Computer 
printouts,  complaints,  legislative 
study  and  administrative  subject 
files. 

21.  U.S.  Fish  and  Wildlife  Service  (Nl- 

22-94-1).  Electronic  records 
relating  to  the  1970  and  1975 
national  surveys  of  fishing,  himting, 
and  wildlife  associated  recreation. 
Dated;  June  19, 1995. 

John  W.  Carlin, 

Archivist  of  the  United  States. 

[FR  Doc.  95-16265  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  751S-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  for  Designing 
a  National  System  for  Collecting 
Economic  Data  on  Arts  Organizations 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTION:  Notification  of  Availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  requests  proposals  leading  to 
the  award  of  a  Cooperative  Agreement 
with  the  goal  of  creating  specific 
recommendations  regarding  practical 
steps  to  be  imdertaken  by  the 


Endowment  to  improve  the  current  state 
of  economic  data  collection  on  arts 
organizations.  The  project  will  consist 
of  three  parts.  Phase  1:  A  description  of 
current  national  data  collection  systems 
on  arts  organizations.  Phase  2:  An  . 
assessment  of  needs  of  arts 
policymakers,  researchers,  and 
practitioners  regarding  arts  organization 
economic  data.  Phase  3:  An  assessment 
of  the  ability  of  ciurent  data  collection 
systems  as  described  in  Phase  1  to 
address  the  needs  as  determined  in 
Phase  2.  Those  interested  in  receiving 
the  Solicitation  should  reference 
Program  Solicitation  PS  95-08  in  their 
'written  request  and  include  two  (2)  self- 
addressed  labels.  Verbal  requests  for  the 
SoUcitation  will  not  be  honored. 

DATES:  Program  Solicitation  PS  95-08  is 
scheduled  for  release  approximately 
July  21, 1995  with  proposals  due  on 
August  21, 1995. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  Room  217, 1100  Pennsylvania 
Ave.,  NW.  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Hummel,  Contracts  Division, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Ave.,  NW,  Washington, 

DC  20506  (202/682-5482). 

William  I.  Hummel, 

Director,  Contracts  and  Procurement  Division. 
[FR  Doc.  95-16228  Filed  6-30-95;  8:45  am] 
BILLING  CODE  7S37-01-M 


National  Endowment  for  the  Arts; 
Design  Advisory  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design 
Advisory  Panel  (Overview  Section)  to 
the  National  Coimcil  on  the  Arts  will  be 
held  on  July  19-20, 1995  from  9:00  a.m. 
to  5:45  p.m.  on  July  19  and  from  9:00 
a.m.  to  5:00  p.m.  on  July  20.  This 
meeting  will  be  held  in  Room  M-07,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.,  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the  . 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 


National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW,,  Washington, 
DC  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  seven  (7)  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  cem  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Dated;  June  27, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Pan6l 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-16218  Filed  6-30-95;  8:45  am] 
BILLING  CODE  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

GPU  Nuclear  Corporation;  Three  Mile 
Island  Nuclear  Station,  Unit  1 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  provisions  of  10  CFR  50.44, 10 
CFR  50.46,  and  appendix  K  to  10  CFR 
part  50  to  GPU  Nuclear  Corporation 
(GPUN,  the  licensee)  for  Th^  Mile 
Island  Nuclear  Station,  Unit  1  (TMI-1), 
located  in  Dauphin  Cotmty, 
Pennsylvania. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  would  enable  the 
licensee  to  use  demonstration  fuel 
assemblies  that  contain  some  fuel  rods 
whose  zirconium-based  cladding 
composition  is  somewhat  different  from 
the  zirconium  based  compound  named 
zircaloy.  These  demonstration 
assemblies  would  be  loaded  into  TMI- 
1  during  the  upcoming  September  1995 
refueling  outage  and  irradiated  through 
fuel  Cycles  11, 12,  and  13. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
exemption  of  June  1, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  to  10  CFR 
50.44, 10  CFR  50.46,  and  appendix  K  to 
10  CFR  part  50  is  needed  because  these 
regulations  specifically  refer  to  light- 
water  reactors  containing  fuel  consisting 
or  uranium  oxide  pellets  enclosed  in 
zircaloy  tubes.  Zircaloy  is  a  zirconium- 
based  alloy  currently  in  use  as  cladding 
for  fuel  pellets.  A  new  zirconium-based 
cladding  has  been  developed  which  is 
not  the  same  chemical  composition  as 
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zircaloy,  and  which  the  licensee  wants 
to  test  in  reactor  operation.  Since  10 
CFR  50.46  and  10  CFR  part  50, 
appendix  K  limit  Emergency  Core 
Cooling  System  (ECCS)  calculations  to 
zircaloy  and  10  CFR  50.44  relates  to  the 
generation  of  hydrogen  gas  from  a 
metal-water  reaction  with  zircaloy,  an 
exemption  is  required  in  order  to  place 
two  demonstration  assemblies  in  die 
core.  The  staff  has  reviewed  the 
chemical  composition  of  the  new 
cladding  and  foimd  no  significant 
difference  between  the  new  composition 
and  zircaloy.  Therefore,  pursuant  to  10 
CFR  50.12,  a  special  circumstance  exists 
in  which  application  of  these 
regulations  is  not  necessary  to  achieve 
the  underlying  purpose  of  the 
regulations.  Tfie  NRC  staff  finds  that 
granting  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
imdue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Thus,  an 
exemption  is  authorized  by  10  CFR 
50.12.  The  imderl)dng  purpose  of  10 
CFR  50.46  and  10  CFR  50  appendix  K 
is  to  establish  requirements  for 
calculations  of  emergency  core  cooling 
systems.  The  licensee  addressed  the 
safety  impact  of  the  demonstration 
assemblies  on  emergency  core  cooling 
system  performance  as  part  of  the 
application  for  exemption  and 
demonstrated  that  the  new  zirconium 
based  cladding  does  not  affect  the  ECCS 
calculations.  The  underlying  purpose  of 
10  CFR  50.44  is  to  ensrire  that  means  are 
provided  for  the  control  of  hydrogen  gas 
that  may  be  generated  following  a 
postulated  loss-of-coolant  accident.  The 
licensee  previously  addressed  hydrogen 
generation  following  a  loss-of-coolant 
accident.  The  licensee’s  proposed  action 
has  no  significant  effect  on  the  previous 
assessment  of  hydrogen  gas  production. 

Environmental  Impacts  of  the  Proposed 
Action 

With  regard  to  potential  radiological 
impacts  to  the  general  public,  the 
proposed  exemption  involves  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  part  20.  It 
does  not  affect  the  potential  for 
radiological  accidents  and  does  not 
affect  radiological  plant  effluents.  The 
demonstration  assemblies  meet  the 
same  design  bases  as  the  fuel  which  is 
currently  in  the  reactor.  No  safety  limits 
have  been  changed  or  setpoints  altered 
as  a  result  of  the  use  of  these  assemblies. 
The  Final  Safety  Analysis  Report 
(FSAR)  analyses  are  boimding  for  the 
demonstration  assemblies  as  well  as  the 
remainder  of  the  core.  The  advanced 
zirconium-based  alloys  have  been 
shown  through  testing  to  perform 


satisfactorily  tmder  conditions 
representative  of  a  reactor  environment. 
In  addition,  the  relatively  small  number 
of  fuel  rods  involved  does  not  represent 
a  prohibitively  large  inventory  of 
radioactive  material  which  could  be 
released  into  the  reactor_coolant  in  the 
event  of  cladding  failmre.  The  only 
credible  consequence  of  this  change 
would  be  a  failure  of  the  demonstration 
claddings.  Even  in  the  case  of  gross  fuel 
failiire,  the  number  of  rods  involved  is 
less  than  1%  of  the  core  and,  thus, 
sufficiently  small  that  environmental 
impact  would  be  negligible  and  is 
boimded  by  previous  assessments.  The 
small  number  of  fuel  rods  involved  in 
conjimction  with  the  chemical 
similarity  of  the  demonstration  cladding 
to  zircaloy  cladding  ensures  that 
hydrogen  production  would  not  be 
significanUy  different  from  previous 
assessments.  As  a  result,  the  proposed 
exemption  does  not  affect  the 
consequences  of  radiological  accidents. 
Consequently,  the  Commission 
concludes  that  there  are  no  significant 
radiological  impacts  associated  with  the 
propos^  exemption. 

With  regard  to  the  potential 
environmental  impacts  associated  with 
the  transportation  of  the  demonstration 
assemblies,  the  advanced  cladding  have 
no  impact  on  previous  assessments 
determined  in  accordance  with  10  CFR 
51.52.  With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission’s  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  exemption,  any  alternative 
to  the  proposed  exemption  will  have 
either  no  significantly  different 
environmental  impact  or  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  exemption.  This  would  not 
reduce  environmental  impacts  as  a 
result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Final 
Environmental  Statement  related  to  the 
operation  of  Three  Mile  Island  Nuclear 
Station,  Units  1  and  2,  issued  by  the 
Commission  in  December  1972. 


Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  Richard 
Janati  of  the  Pennsylvania  Department 
of  Environmental  Resources  on  Jime  9, 
1995,  regarding  the  environmental 
impact  of  the  proposed  action.  Mr. 

Janati  had  no  comments  on  behalf  of  the 
Commonwealth  of  Pennsylvania. 

Finding  of  No  Significant  Impact 

Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  Jime  1, 1995,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Law/Govemment 
Publication  Section,  State  Library  of 
Pennsylvania,  (Regional  Depository) 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg,  PA 
17105. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  June,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects — I/II  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  95-16248  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  7S90-1-M 


[Docket  No.  50-272] 

Public  Service  Electric  and  Gas; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-70,  issued  to  the  Public  Service 
and  Gas  Company,  (the  licensee)  for  the 
Salem  Nuclear  Generating  Station,  Unit 
1.  The  plant  is  located  at  the  licensee’s 
site  in  Salem  County,  New  Jersey. 

Environmental  Assessment 
Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  fi:om  a  requirement  of 
Section  in.D.l.(a)  of  appendix  J  to  10 
CFR  part  50,  which  requires  a  set  of 
three  Type  A  tests  (Containment 
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Integrated  Leakage  Rate  Test  or  CILRT) 
be  performed  at  approximately  equal 
intervals  during  each  10-year  service 
period.  The  licensee’s  request  for  an 
exemption  would  defer  the  next 
scheduled  CILRT  for  one  outage,  horn 
Refuel  12  to  Refuel  13. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  request  for 
exemption  dated  April  4, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  licensee’s  oirrent  schedule 
would  require  a  QLRT  to  be  performed 
during  Refuel  12  (September  1995). 
Minimal  safety  benefit  would  be 
realized  by  performing  the  scheduled 
CELRT,  since  the  majority  of  primary 
containment  leakage  has  previously 
been  identified  through  the  performance 
of  the  Local  Leak  Rate  Tests  (LLRT). 
Without  the  exemption,  the  licensee 
would  incur  additional  cost  and 
downtime  of  the  unit. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  thatthe  proposed  exemption 
would  not  significantly  increase  the 
probability  or  amount  of  expected 
containment  leakage,  and  that 
containment  integrity  would  thus  be 
maintained. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  emd  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposme.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impacts  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 


the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resorirces  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Salem  Nuclear  Generating  Station,’’ 
dated  April  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  31, 1995,  the  NRC  stafi 
consulted  with  the  New  Jersey  State 
official,  Mr.  Dennis  Zannoni  of  the 
Department  of  Environmental  Protection 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  offlcial 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  efiect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee’s  letter 
dated  April  4, 1995,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  and  at  the  local 
public  document  room  located  at  the 
Salem  Free  Public  Libreuy,  112  West 
Broadway,  Salem,  NJ  08079. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stolz, 

Director,  Project  Directorate  1-2,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  95-16247  Filed  6-30-95;  8:45  am] 
BILLING  CODE  TSSO-OI-M 


Delegation  of  Authority 

AGENCY:  Nuclem  Regulatory 
Commission. 

ACTION:  Notice  of  delegation  of  authority 
to  the  Chairman  of  the  Nuclear 
Regulatory  Commission. 

SUMMARY:  On  July  2, 1995,  due  to 
vacancies  on  ffle  Comm,ission,  a  quorum 
of  Members  of  the  Nuclear  Regulatory 
Commission  will  not  be  available.  This 
circumstance  is  provided  for  in  a 
delegation  of  aufflority  approved  by  the 
Commission  under  section  1  of 


Reorganization  Plan  No.  1  of  1980, 
whereby  all  Commission  functions  are 
delegated  to  the  Chairman  at  such  time 
as  a  quorum  (at  least  three  Members) 
ceases  to  exist. 

EFFECTIVE  DATE:  This  delegation  shall 
take  efiect  on  July  2, 1995  and  shall 
remain  in  efiect  only  until  a  quonim  has 
been  restored. 

^  FURTHER  INFORMATION  CONTACT: 

Peter  Crane,  301-415-1622. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  delegation  of  authority  follows: 

Delegation  of  Authority 

Under  section  201(a)  of  the  Energy 
Reorganization  Act  of  1974,  as  amended,  a 
quorum  for  the  transaction  of  business  shall 
consist  of  at  least  three  Members.  While  the 
Commission  has  a  quorum,  it  is  making 
necessary  delegations  of  authority  to  ensure 
that  the  agency  mission  can  be  carried  out  in 
the  event  that,  unexpectedly,  a  quorum  is  no 
longer  available  due  to  vacancies  or  the 
incapacitation  of  a  Member.  These 
delegations  shall  take  effect  immediately 
upon  the  lack  of  a  quorum  for  the  reasons 
stated  above  and  shall  remain  in  effect  only 
until  a  quorum  has  been  restored.  This 
document  is  to  be  published  in  the  Federal 
Register  by  the  Secretary  of  the  Commission 
should  the  delegations  come  into  force. 

Under  section  1  of  Reorganization  Plan  No. 
1  of  1980,  the  Commission’s  functions  are 
limited  to  policy  formulation,  rulemaking 
and  adjudication.  It  is  imperative  that  the 
agency  be  able  to  carry  out  these  functions 
at  all  times.  Section  1  further  provides  that 
the  performance  of  any  of  these  functions  can 
be  delegated  to  a  member  of  the  Commission, 
including  the  Chairman. 

To  ensure  that  these  functions  can  be 
successfully  carried  out,  the  Commission, 
pursuant  to  section  1  of  Reorganization  Plan 
No.  1  of  1980,  is  hereby  delegating  the 
authority  to  carry  out  all  Conunission 
functions,  should  the  absence  of  a  quorum 
arise,  to  the  Chairman  of  the  Commission.  In 
the  event  the  Chairman  is  incapacitated  or 
that  position  is  not  filled,  the  authority  is 
delegated  to  the  Commissioner  with  the 
longest  service  on  the  Commission.  The 
Chairman  or  Commissioner  exercising  the 
authority  conferred  by  this  delegation  is 
required  to  consult  with  the  other 
Commissioner  before  taking  action  on  a 
matter.  For  the  purpose  of  Ais  delegation  the 
term  ‘‘Chairman’’  shall  also  include  ‘‘Acting 
Chairman’’. 

All  existing  delegations  of  authority  to 
NRC  officials  in  effect  prior  to  the  efiective 
date  of  this  delegation  of  authority  remain  in 
full  force  and  effect. 
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Approved  at  Rockville,  Maryland,  this  23rd 
day  of  June,  1994. 

/S/  Ivan  Selin 
Ivan  Selin. 

Chairman. 

/S/  Kenneth  C.  Rogers 
Kenneth  C  Rogers, 

Commissioner. 

/S/  Forrest  J.  Remick 
Forrest  J.  Remick, 

Commissioner. 

/S/  E.  Gail  de  Planque 
E.  Gail  de  Planque, 

Commissioner. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  June,  1995. 

John  C.  Hoyle, 

Secretary  of  the  Commission. 

[FR  Doc.  95-16316  Filed  6-30-95;  8:45  am] 
BILLING  CODE  7SW>-0t-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

The  National  Partnership  Council; 
Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  announces  the  next 
meeting  of  the  National  Partnership 
Council  (the  Council).  Notice  of  this 
meeting  is  required  imder  the  Federal 
Advisory  Committee  Act. 

TIME  AND  PLACE:  The  Cotmcil  will  meet 
July  12, 1995,  at  1  p.m.,  in  the 
auditorium  at  the  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW., 
Washington,  DC  20415-0001.  The 
auditorium  is  located  on  the  groimd 
level. 

TYPE  OF  meeting:  This  meeting  will  he 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  0PM  at  the 
number  shown  below  to  obtain 
appropriate  accommodations. 

POINT  OF  CONTACT:  Douglas  K.  Walker, 
National  Partnership  Coimcil,  Executive 
Secretariat,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
5315,  Washington,  DC  20415-0001, 

(202) 606-1000. 

SUPPLEMENTARY  INFORMATION:  The 

Council  will  receive  reports  on  and 
discuss  activities  contained  in  the 
strategic  action  plan  for  1995  that  was 
adopted  at  the  January  10, 1995, 
meeting.  Additionally,  there  will  be  a 
panel  discussion  of  the  Administration’s 


May  24, 1995,  specifications  for  the 
Federal  Human  Resource  Management 
Reinvention  Act  of  1995.  The  panel  will 
include  representatives  from  Federal 
employee  unions,  veterans 
organizations,  and  the  Coalition  for 
Effective  Change.  To  get  a  copy  of  the 
Administration’s  specifications,  call 
Phyllis  G.  Foley  at  (202)  606-2930. 
PUBUC  PARTiaPATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  on  the 
Administration’s  specifications.  Mail  or 
dehver  your  comments  to  Mr.  Douglas 
K.  Walker  at  the  address  shown  above. 
Comments  should  be  submitted  before 
the  July  12  meeting  or  within  30  days 
after  this  notice  is  published  in  the 
Federal  Register. 

Office  of  Personnel  Management, 

James  B.  King, 

Director. 

[FR  Doc.  95-16229  Filed  6-30-95;  8:45  am] 
BILLING  CODE  632S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-35909;  File  No.  SR-Amex- 
95-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Permanent  Approval  of  Its 
Pilot  Program  That  Permits  Specialists 
to  Grant  Stops  in  a  Minimum  Fractional 
Change  Market 

June  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  23, 1995, 
the  American  Stock  Exchange,  Inc. 
(“Amex”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fi'om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  requests  permanent 
approval  of  the  pilot  program  that 
amended  Exchange  Rule  109  to  permit 
a  specialist,  upon  request,  to  grant  stops 
in  a  minimum  fractional  change 
market.^  The  text  of  the  proposed  rule 


>  The  Amex  received  approval  to  amend  Rule 
109,  on  a  pilot  basis,  in  Securities  Exchange  Act 


change  is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  January  31, 1995,  the  Commission 
extended  its  pilot  approval  of 
amendments  to  Exchange  Rule  109  until 
July  21, 1995.2  The  amendments  permit 
a  specialist,  upon  request,  to  grant  a 
stop  3  in  a  minimum  fractional  change 
market'*  for  any  order  of  2,000  shares  or 
less,  up  to  a  total  of  5,000  shares  for  all 
stopped  orders,  provided  there  is  an 
order  imbalance,  without  obtaining 
prior  Floor  Official  approval.  A  Floor 
Official,  however,  must  authorize  a 
greater  order  size  or  aggregate  share 
threshold. 

Diuing  the  course  of  the  pilot 
program,  the  Exchange  has  closely 
monitored  compliance  with  the  rule’s 
requirements,  as  well  as  analyzed  the 
impact  on  orders  on  the  specialist’s 
book  resulting  from  the  execution  of 
stopped  orders  at  a  price  that  is  better 
than  the  stop  price,  and  reviewed 


Release  No.  30603  (Apr.  17, 1992],  57  FR  15340 
(Apr.  27, 1992}  (File  No.  SR-Amex-91-05)  (“1992 
Approval  Order”).  The  Commission  subsequently 
extended  the  Amex’s  pilot  program  in  Securities 
Exchange  Act  Release  Nos.  32185  (Apr.  21, 1993), 
58  FR  25681  (Apr.  27, 1993]  (File  No.  SR-Amex- 
93-10)  ("April  1993  Approv^  Order”);  32664  (July 
21, 1993)  58  FR  40171  (July  27, 1993)  (File  No.  SR- 
Amex-93-22)  (“July  1993  Approved  Order”);  33791 
(Mar.  21, 1994),  59  FR  14432  (Mar.  28, 1994)  (File 
No.  SR-Amex-93— 47)  (“1994  Approval  Order”); 
and  35310  (Jan.  31, 1995)  60  FR  7236  (Feb.  7, 1995) 
(File  No.  SR-Amex-95-01)  (January  1995  Approved 
Order”). 

2  See  January  1995  Approval  Order,  supra,  note 

1. 

2  An  agreement  to  “stop”  stock  at  a  specified 
price  constitutes  a  guaremtee  by  the  member  who 
grants  the  stop  that  the  order  of  the  member  who 
accepts  the  stop  tvill  be  executed  at  the  stop  price 
or  better.  See  Amex  Rule  109(a). 

''Amex  Rule  127  sets  forth  the  minimum 
fiactional  changes  for  securities  traded  on  the 
Exchange. 
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market  depth  in  a  stock  when  a  stop  is 
granted  in  a  minimum  fractional  change 
market.  The  Exchange  believes  that  the 
amendments  to  Rule  109  have  provided 
a  benefit  to  investors  by  providing  an 
opportunity  for  price  improvement, 
while  increasing  market  depth  and 
continuity  without  adversely  affecting 
orders  on  the  specialist’s  book.® 

The  Exchange  is  therefore  proposing 
permanent  approval  of  the  amendments 
to  Rule  109. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  that  the  proposed  amendments 
to  Rule  109  are  consistent  with  these 
objectives  in  that  they  are  designed  to 
allow  stops,  in  minimum  fractional 
markets,  under  limited  circumstances 
that  provide  for  the  possibility  of  price 
improvement  to  customers  whose  orders 
are  granted  stops. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubhshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


*The  Exchange  has  prepared  periodic  monitoring 
reports  regarding  these  matters  which  have  been 
provided  to  the  Commission  during  the  course  of 
the  pilot  program. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  eire  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  tmy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  . 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principed 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
14  and  should  be  submitted  by  July  24, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-16399  Filed  6-30-95;  8:45  am) 
BILUNG  CODE  8010-01-M 


[Release  No.  34-35910;  File  No.  SR-CHX- 
95-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Permanent 
Approval  of  the  Pilot  Program  for 
Stopped  Orders  in  Minimum  Variations 
Markets 

June  28, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  23, 1995, 
the  Chicago  Stock  Exchange, 
Incorporated  (“CHX”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  EQ  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchemge  requests  permanent 
approval  of  its  pilot  program  for  stopped 
orders  in  minimum  variation  markets. 
The  pilot  was  originally  approved  on 
January  14, 1992. ^  The  first  requested 
extension  of  the  pilot  was  approved  by 
the  Commission  on  March'lO,  1993.^ 

The  second  requested  extension  of  the 
pilot  was  approved  by  the  Commission 
on  June  11, 1993.®  The  third  requested 
extension  of  the  pilot  was  approved  by 
the  Commission  on  March  21, 1994.'* 

The  fourth  requested  extension  of  the 
pilot  was  approved^  the  Commission 
on  March  1, 1995.®  The  pilot  program  is 
set  to  expire  on  July  21, 1995. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  request  permanent  approval 
of  the  pilot  program  implemented  to 
establish  a  procedure  regarding  the 
execution  of  “stopped”  market  orders  in 
minimum  variation  markets  (usually  an 
Vsth  spread  market).  In  1992,  the 


'  See  Securities  Exchange  Act  Release  No.  30189 
Uan.  14. 1992),  57  FR  2621  Gan.  22, 1992)  (File  No. 
SR-MSE-91-10)  (order  approving  MSE  pilot 
program  for  stopped  orders  in  minimum  variation 
markets)  ("1992  Approval  Order”). 

2  See  Securities  Exchange  Act  Release  No.  31975 
(Mar.  10, 1993),  58  FR  14230  (Mar.  16. 1993)  G='Ue 
No.  SR-MSE-93-04)  (order  granting  accelerated 
approval  of  extension  of  pilot  program  for  stopped 
orders  in  minimum  variation  markets). 

2  See  Securities  Exchange  Act  Release  No.  32457 
(June  11. 1993),  58  FR  33681  Gune  18. 1993)  (File 
No.  SR-MSE-93-14)  (order  granting  accelerated 
approval  of  extension  of  pilot  program). 

*  See  Securities  Exchange  Act  Release  No.  33790 
(Mar.  21, 1994),  59  FR  14434  (Mar.  28,  1994)  (File 
No.  SR-MSE-93-30)  (order  granting  accelerated 
approval  of  extension  of  pilot  program). 

‘  See  Securities  Exchange  Act  Release  No.  35431 
(Mar.  1, 1995),  60  FR  12796  (Mar.  8, 1995)  (File  No. 
SR-CHX-95-04)  (order  granting  accelerated 
approval  of  extension  of  pilot  program). 
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Exchange  adopted  interpretation  and 
policy  .03  to  Rule  37  of  Article  XX  on 
a  pilot  basis  to  permit  "stopped”  market 
orders  in  minimum  variation  markets.® 
Prior  to  the  pilot  program,  no  Exchange 
rule  required  specialists  to  grant  stops 
in  minimum  variation  markets  if  an  out- 
of-range  execution  would  result.^ 
Although  the  Exchange  has  a  policy 
regarding  the  execution  of  stopped 
market  orders  generally,  the  Ebcchange 
beUeves  it  is  necessary  to  establish  a 
separate  policy  for  executing  stopped 
market  orders  when  there  is  a  minimum 
variation  market. 

The  Exchange’s  general  policy 
regarding  the  execution  of  stopped 
orders  is  to  execute  them  based  on  the 
next  primary  market  sale.  If  this  policy 
were  used  in  a  minimiun  variation 
market,  it  would  cause  the  anomalous 
result  of  requiring  the  execution  of  all 
pre-existing  order  even  if  those  orders 
are  not  otherwise  entitled  to  be  filled.® 

The  Exchange’s  proposed  policy  will 
prevent  imintended  results  by 
continuing  a  pilot  program  for 
“stopped”  market  orders  in  minimum 
variation  markets.®  Specifically,  the 
pilot  program  requires  the  execution  of 
stopped  market  orders  in  minimum 
variation  markets  after  a  transaction 
takes  place  on  the  primary  market  at  the 
stopped  price  or  worse  (higher  for  buy 
orders  and  lower  for  sell  orders),  or  after 
the  applicable  Exchange  share  volume  is 


‘See  1992  Approval  Order,  supra,  note  1. 

'  The  term  “out-of-range”  means  either  higher  or 
lower  than  the  price  range  in  which  the  security 
traded  on  the  primary  market  during  a  particulu 
trading  day. 

‘For  example,  assume  the  market  in  ABC  stock 
is  20-20Vs;  50  x  50  with  Vbth  being  out  of  range. 

A  customer  places  an  order  with  the  Exchange 
specialist  to  buy  100  shares  of  ABC  at  the  market 
and  a  stop  is  effected.  The  order  is  stopped  at  201^ 
and  the  ^change  specialist  includes  the  order  in 
his  quote  by  bidding  the  100  shares  at  20.  If  the  next 
sale  on  the  primary  market  is  for  100  shares  at  20, 
adopting  the  Exchange's  existing  general  policy  to 
minimum  variation  markets  would  require  the 
specialist  to  execute  the  stopped  market  order  at  20. 
However,  because  the  stopi^  market  order  does 
not  have  time  or  price  priority,  its  execution  triggers 
the  requirement  for  the  Exchwge  specialist  to 
execute  all  pre-existing  bids  (in  this  case  5,000 
shares)  based  on  the  Exchange's  rules  of  priority 
and  precedence.  This  is  so  even  though  the  pre¬ 
existing  bids  were  not  otherwise  entitled  to  be 
filled. 

In  the  above  example.  Exchange  Rule  37  (Article 
XX)  requires  the  Exchange  specialist  to  fill  orders 
at  the  limit  price  only  if  such  orders  would  have 
been  filled  had  they  been  transmitted  to  the  primary 
market.  Therefore,  the  100  share  print  at  20  in  the 
primary  market  would  cause  at  the  most  100  of  the 
5,000  share  limit  order  to  be  filled  oil  the  Exchange. 
However,  the  Exchange's  general  policy  regarding 
stopped  orders,  if  applied  to  minimum  variation 
markets,  would  require  the  100  share  stopped 
market  order  to  be  filled,  and  as  a  result,  all  pre¬ 
existing  bids  at  the  same  price  to  be  filled  in 
accordwce  with  Exchange  Rule  16  (Article  XX) 
(Precedence  of  Bids  at  S^e  Price). 

‘See  1992  Approval  Order,  supra,  notn.l. 


exhausted.  In  no  event  will  a  stopped 
order  be  executed  at  a  price  inferior  to 
the  stopped  price.*®  The  Exchange 
believes  that  the  proposed  policy  will 
continue  to  benefit  customers  because 
they  might  receive  a  better  price  than 
the  stop  price,  yet  it  also  protects 
Exchange  specialists  by  eliminating 
their  exposure  to  executing  potentially 
large  amounts  of  pre-existing  bids  or 
offers  when  such  executions  would 
otherwise  not  be  required  under 
Exchange  rules. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade. 

B.  Self -Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  he  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will; 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


lo  Exchange  Rule  28  (Article  XX)  states: 

An  agreement  by  a  member  or  member 
organization  to  "stop’’  securities  at  a  specified  price 
shall  constitute  a  guarantee  of  the  pur^ase  or  sale 
by  him  or  it  of  the  securities  at  the  price  or  its 
equivalent  in  the  amount  specified. 

If  an  order  is  executed  at  a  less  favorable  price 
than  that  agreed  upon,  the  member  or  member 
organization  which  agreed  to  stop  the  securities 
shall  be  liable  for  an  adjustment  of  the  difference 
between  the  two  prices. 


Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CHX-95-10 
and  should  be  submitted  by  July  24, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-16400  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  801(MI1-M 


[Release  No.  34-35908;  File  No.  SR-NYSE- 
95-14] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  the  Permanent  Approval  of 
Its  Pilot  Program  for  Stopping  Stock 
Under  Amendments  to  Rule  116.30 

June  28. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  31, 1995, 
the  New  York  Stock  Exchange,  Inc. 
(“NYSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  request  for  permanent  approval  of 
amendments  to  Rule  116.30  with 
respect  to  the  ability  of  specialists  to 
stop  stock  in  eighth  point  markets.*  The 


■■  The  NYSE  received  approval  to  amend- Rule 
116.30,  on  a  pilot  basis,  in  Securities  Exchange  Act 
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text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
NYSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  seek  perm{ment  approval  of 
amendments  to  Exchange  Rule  116.30 
that  permit  a  specialist  to  grant  a  stop 
in  a  minimum  variation  market.  The 
practice  of  “stopping”  stock  by 
specialists  on  the  Exchange  refers  to  a 
guarantee  by  the  specialist  that  an  order 
the  specialist  receives  will  be  executed 
at  no  worse  a  price  than  the  contra-side 
price  in  the  market  when  the  specialist 
receives  the  order,  with  the 
imderstanding  that  the  order  may  in  fact 
receive  a  better  price. 

Formerly,  Exchange  Rule  116.30 
permitted  a  specialist  to  “stop”  stock 
only  when  the  quotation  spread  was  at 
least  twice  the  minimum  variation  (i.e., 
for  most  stocks  V*  point),  with  the 
specialist  then  being  required  to  narrow 
the  quotation  spread  by  making  a  bid  or 
offer,  as  appropriate,  on  behalf  of  the 
order  that  is  being  stopped. 

For  three  years,  on  M^arch  21, 1991, 
March  16, 1992,  and  March  22, 1993, 
the  Commission  approved,  on  a  one- 
year  pilot  basis  each  time,  amendments 
to  the  rule  that  permit  a  specialist  to 
stop  stock  in  a  minimum  variation 
market  (generally  referred  to  as  an  Vb- 


Release  No.  28999  (Mar.  21, 1991),  56  FR  12964 
(Mar.  28. 1991)  (File  No.  SR-NYSE-90-48)  ("1991 
Approval  Order").  The  Commission  subsequently 
extended  the  NYSE’s  pilot  program  in  Securities 
Exchange  Act  Release  Nos.  30482  (Mar.  16, 1992), 
57  FR  10198  (Mar.  24. 1992)  (File  No.  SR-NYSE- 
92-02)  (“1992  Approval  Order");  32031  (Mar.  22, 
1993).  58  FR  16563  (Mar.  29, 1993)  (File  No.  SR- 
NYSE-93-18)  ("1993  Approval  Order");  33792 
(Mar.  21.  1994),  59  FR  14437  (Mar.  28, 1994)  (File 
No.  SR-NYSE-94-06)  ("1994  Approval  Order"); 
and  35309  (Jan.  31, 1995)  60  FR  7247  (Feb.  7, 1995) 
(File  No.  SR-NYSE-95-02)  (“January  1995 
Approval  Order"). 


point  market).^  The  Exchange  sought 
these  amendments  on  the  grounds  that 
many  orders  would  receive  an  improved 
price  if  stopping  stock  in  Vs  point 
markets  were  permitted.  The 
amendments  to  Rule  116.30  permit  a 
specialist,  upon  request,  to  stop 
individual  orders  of  2,000  shares  or  less, 
up  to  an  aggregate  of  5,000  shares  of 
multiple  orders,  in  an  point  market.® 
A  specialist  may  stop  an  order  of  a 
specified  larger  order  size  threshold,  or 
a  larger  aggregate  number  of  shares,  after 
obtaining  Floor  Official  approval. 

In  the  Commission's  1994  Approval 
Order,  which  extended  the  pilot  until 
March  21, 1995,  the  Commission  asked 
the  Exchange  to  submit  a  fourth 
monitoring  report  on  the  stopping  stock 
pilot.'*  Subsequently,  the  Commission 
approved  an  extension  of  the  pilot  imtil 
July  21, 1995  so  that  the  Commission 
would  have  additional  time  to  evaluate 
the  new  information  provided  in  the 
fourth  monitoring  report  and  to  ensure 
that  Rule  116.30,  as  amended,  does  not 
harm  public  customers  with  limit  orders 
on  the  specialist’s  book.® 

The  monitoring  report  has  been 
submitted  to  the  Commission  under 
separate  cover.  The  Exchange  believes 
that  the  results  obtained  by  its 
monitoring  effort  during  the  pilot  period 
show  that  the  amendments  to  Rule 
116.30  enable  specialists  to  better  serve 
investors  through  the  ability  to  offer 
price  improvement  to  stopped  orders, 
while  ha'ving  relatively  little  adverse 
impact  on  other  orders  on  the  book.  The 
Exchange  continues  to  believe  that  these 
results  support  the  Commission’s 
granting  of  permanent  approval  of  the 
proposed  rule  change  to  Rule  116.30. 

2.  Statutory  Basis 
The  basis  imder  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  eqmtable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange’s 
proposal  to  make  the  provisions  of  Rule 


*  See  1991, 1992,  and  1993  Approval  Orders, 
supra,  note  1. 

^  The  NYSE  has  stated,  both  to  the  Commission 
and  to  its  members,  that  specialists  should  only 
stop  stock  in  a  minimum  variation  market  when  an 
imbalance  exists  on  the  opposite  side  of  the  market 
and  such  imbalance  is  of  sufficient  size  to  suggest 
the  likelihood  of  price  improvement.  See,  e.g.,  letter 
from  James  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Mary  N.  Revell,  Branch  Chief, 
Division  of  Market  Regulation,  SEC,  dated 
December  27, 1990;  NYSE  information  memo 
#1809,  dated  September  12, 1991. 

•*  See  1994  Approval  Order,  supra,  note  1. 

’  See  January  1995  Approval  Order,  supra,  note 

1. 


116.30  permanent  is  consistent  with 
these  objectives  in  that  it  permits  the 
Exchange  to  better  serve  its  customers 
by  enabling  specialists  to  execute 
customer  orders  at  improved  prices. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited  or 
received  written  comments  on  the 
proposed  rule  change.® 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 


‘  The  Commission  has  received  a  negative 
comment  letter  regarding  permanent  approval  of  the 
NYSE’s  procedures  for  stopping  stock  in  minimum 
variation  markets.  See  letter  from  Junius  W.  Peake, 
Monfort  Professor  of  Finance,  University  of 
Northern  Colorado,  to  Secretary,  SEC,  dated  March 
1, 1995. 
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Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  cop)dng  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
14  and  should  be  submitted  by  July  24, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary i 

[FR  Doc.  95-16398  Filed  6-30-95;  8:45  ami 
BILLING  CODE  M10-01-M 


[Rel.  No.  IC-21165:  No.  812-9392] 

Anchor  National  Life  Insurance 
Company,  et  al. 

June  26, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  for  an 
order  pursuant  to  the  Investment 
Company  Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Anchor  National  Life 
Insurance  Company  (“Anchor 
National”),  Variable  Annuity  Account 
Four  (the  “Variable  Accoimt”),  and 
SunAmerica  Capital  Services,  Inc. 
(“SunAmerica”). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  for  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  thereof. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  mortality  and  expense  risk  and 
distribution  expense  risk  charges  from: 
the  assets  of  the  Variable  Accoimt  in 
connection  with  the  offer  and  sale  of 
certain  flexible  payment  deferred 
annuity  contracts  (“Existing  Contracts”) 
and  any  annuity  contracts  substantially 
similar  in  all  material  respects  to  the 
Existing  Contracts  (“Future  Contracts,” 
together  with  Existing  Contracts,  the 
“Contracts”)  which  may  be  sold  in  the 
future  by  the  Variable  Account:  or  the 
assets  of  any  other  separate  account 
(“Future  Accounts,”  together  with  the 
Variable  Account,  the  “Accounts”) 
established  in  the  future  by  Anchor 
National  in  connection  with  the 
issuance  of  Future  Contracts. 

RLING  DATE:  The  application  was  filed 
on  December  21, 1994,  and  amended  on 
June  16, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 


serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
commission  by  5:30  p.m.  on  July  21, 
1995,  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  5th  Street 
NW.,  Washington,  DC  20549. 

Applicants,  Susan  L.  Harris,  Esq., 
SunAmerica  Inc.,  1  SunAmerica  Center, 
Century  City,  LoS  Angles,  California 
90067-6022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  M.  Kirchoff,  Senior  Counsel,  or 
Patrice  M.  Pitts,  Spedal  Counsel,  Office 
of  Insurance  Products  (Division  of 
Investment  Management),  at  .(202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  PubUc 
Reference  Branch  of  the  Commission. 

Applicants’  Representations 

1.  Anchor  National  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  the  State  of  California. 

2.  SunAmerica  will  serve  as 
distributor  of  the  Contracts.  SunAmerica 
is  registered  as  a  broker-dealer  pursuant 
to  the  Securities  Exchange  Act  of  1934. 

3.  The  Variable  Account  was 
established  by  Anchor  National  as  a 
separate  investment  account  on 
November  8, 1994,  to  act  as  a  funding 
medium  for  variable  annuity  contracts. 
The  Variable  Account  is  registered 
pursuant  to  the  1940  Act  as  a  unit 
investment  trust. 

4.  The  Variable  Account  presently 
consists  of  eighteen  subaccounts,  each 
of  which  will  invest  in  the  shares  of  one 
of  four  available  separate  investment 
series  of  the  Anchor  Series  Trust  or  one 
of  fourteen  available  separate 
investment  series  of  the  SunAmerica 
Series  Trust.  Additional  underlying 
funds  may  become  available  in  the 
future.  Both  the  Anchor  Series  Trust 
and  the  SunAmerica  Series  Trust  are 
registered  pursuant  to  the  1940  Act  as 
diversified,  open-end,  management 
investment  companies. 

5.  The  Variable  Account  and  each  of 
its  subaccounts  is  administered  and 
accounted  for  as  part  of  the  general 
business  of  Anchor  National,  but  the 
income,  gains  or  losses  of  each 


subaccount  are  credited  to  or  charged  . 
against  the  assets  held  in  that 
subaccount  in  accordance  with  the 
terms  of  the  Contracts,  without  regard  to 
other  income,  gains  or  losses  of  any 
other  subaccount  or  arising  out  of  any 
other  business  Anchor  National  may 
conduct. 

6.  The  Contracts  are  available  for 
retirement  plans  which  do  not  qualify 
for  the  special  federal  tax  advantages 
available  pursuant  to  the  International 
Revenue  Code  and  for  retirement  plans 
which  do  qualify  for  the  federal  tax 
advantages  available  pursuant  to  the 
Internal  Revenue  Code.  The  Contracts 
provide  for  the  accumulation  of  contract 
values  and  payment  of  annuity  benefits 
on  a  fixed  and  variable  basis. 

7.  Purchase  payments  under  the 
Contracts  may  be  made  to  the  general 
accoimt  of  Anchor  National  under  one 
of  the  Contracts’  fixed  account  options 
(the  “Fixed  Account”),  the  Variable 
Account,  or  allocated  between  them. 

The  minimum  initial  purchase  payment 
for  a  Contract  issued  on  a  qualified  or 
non-qualified  basis  is  $50,000  and 
additional  purchase  pajmients  may  be 
made  in  amounts  of  at  least  $500. 

8.  If  the  contract  owner  dies  during 
the  accumulation  period,  a  death  benefit 
will  be  payable  to  the  beneficiary  upon 
receipt  by  Anchor  National  of  due  proof 
of  death.  The  standard  death  benefit  is 
equal  to  the  greater  of: 

(1)  The  contract  value  the  end  of 
the  valuation  period  during- which  due 
proof  of  death  (and  an  election  of  the 
type  of  payment  to  the  beneficiary)  is 
received  by  Anchor  Nationed;  or 

(2)  The  total  dollar  amount  of 
purchase  payments,  minus  the  sum  of: 

(a)  The  total  amount  of  any  partial 
withdrawals  and  partial  annuitizations, 
and 

(b)  Premium  taxes  incurred. 

9.  Where  permitted  by  state  law. 
Anchor  National  will  provide  an 
enhanced  death  benefit.  During  the  first 
seven  contract  years,  the  enhanced 
death  benefit  is  determined  by 
recomputing  the  standard  death  benefit 
by  accumulating  all  amounts  under  (2) 
above  annually  at  4%  (3%  if  the 
contract  owner  was  age  70  or  order  on 
the  date  of  issue)  to  the  date  of  death. 
After  the  seventh  contract  year,  the 
enhanced  death  benefit  is  ffie  greater  of 
the  amount  recomputed  as  above,  or  the 
following: 

The  contract  value  at  the  seventh 
contract  anniversary,  plus  any  purchase 
payments  made  since  that  anniversary, 
minus  the  sum  of; 

(1)  The  total  amount  of  partial 
withdrawals  and  partial  annuitizations 
since  such  seventh  anniversary,  and 
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(2)  Premium  taxes  incurred  since  the 
seventh  anniversary,  all  accumulated 
annually  at  4%  (3%  if  the  Contract 
owner  was  age  70  or  older  on  the  date 
of  issue)  to  the  date  of  death. 

10.  Dining  the  accumulation  period, 
amounts  allocated  to  the  Variable 
Account  may  be  transferred  among  the 
portfolios  and/or  the  Fixed  Account. 

Both  prior  to  and  after  the  annuity  date, 
contract  values  may  be  transferred  from 
the  .Variable  Account  to  the  Fixed 
Account.  Any  amounts  allocated  or 
transferred  to  the  Fixed  Account  may  be 
transferred  from  the  Fixed  Account  to 
the  Variable  Account  only  on  or  before 
the  annuity  date.  The  first  fifteen 
transactions  effecting  such  transfers  in 
any  contract  year  are  permitted  without 
the  imposition  of  a  transfer  fee.  A 
transfer  fee  of  $25  ($10  in  Pennsylvania 
and  Texas)  is  assessed  on  the  sixteenth 
and  each  subsequent  transfer  within  the 
contract  year  This  fee  will  be  deducted 
from  contract  values  which  remain  in 
the  subaccount  (or  the  Fixed  Account) 
from  which  the  transfer  was  made.  If 
such  remaining  contract  value  is 
insufficient  to  pay  the  transfer  fee,  then 
the  fee  will  be  deducted  from 
transferred  contract  values.  Applicants 
represent  that  the  transfer  fee  is  at  cost 
with  no  anticipation  of  profit. 

11.  Although  there  is  a  “fi^e 
withdrawal”  amount,  a  contingent 
deferred  sales  charge,  which  is  referred 
to  as  the  withdrawal  charge,  may  be 
imposed  upon  certain  wi&drawals. 
Withdrawal  charges  will  vary  in  amoimt 
depending  upon  the  contribution  year  of 
the  purchase  payment  at  the  time  of 
withdrawal.  During  the  first  nine 
contribution  years  the  withdrawal 
charge  percentage  will  be  0.75%.  During 
the  tenA  and  subsequent  contribution 
years  there  will  be  no  withdrawal 
charge. 

20.  Anchor  National  currently  intends 
to  deduct  premium  taxes  at  the  time  of 
surrender,  upon  death  of  the  contract 
owner  or  upon  annuitization.  Anchor 
National  reserves  the  right,  however,  to 
deduct  premium  taxes  when  they  are 
incurred.  Some  states  assess  premium 
taxes  at  the  time  purchase  payments  are 
made.  Other  states  assess  premium  taxes 
at  the  time  of  surrender  or  when  annuity 
payments  begin.  Premium  taxes  range 
from  0%  to  3%  in  the  jurisdictions  in 
which  Anchor  National  anticipates  that 
the  Contracts  will  be  sold. 

13.  The  withdrawal  charge  is 
deducted  from  remaining  contract 
values  so  that  the  actual  reduction  in 
contract  value  as  a  result  of  the 
writhdrawal  will  be  greater  than  the 
withdrawal  amount  requested  and  paid. 
For  purposes  of  determining  the 
withdrawal  charge,  withdrawals  will  be 


allocated  first  to  investment  income,  if 
any  (which  generally  may  be  wdthdrawn 
free  of  with^awal  charge),  and  then  to 
purchase  payments  cm  a  first-in,  first- 
out  basis  so  that  all  writhdrawals  are 
allocated  to  purcdiase  payments  to 
which  the  lowest  (if  any)  withdrawal 
charge  applies. 

14.  Ancnor  National  deducts  a 
distribution  expense  risk  charge  from 
each  portfolio  of  the  Variable  Account 
during  each  valuation  period  which  is 
equal,  on  an  annual  basis,  to  0.15%  of 
jthe  net  asset  value  of  each  portfolio. 

This  charge  is  designed  to  compensate 
Anchor  National  for  assuming  the  risk 
that  the  cost  of  distributing  the 
Contracts  wall  exceed  the  revenues  from 
the  withdrawal  charge.  In  no  event  will 
this  charge  be  increased.  The 
distribution  expense  risk  charge  is 
assessed  during  both  the  accumulation 
period  and  the  annuity  period,  but  it  is 
not  applied  to  contract  values  allocated 
to  the  Fixed  Account. 

15.  The  annuity  rates  may  not  be 
changed  under  the  Contracts.  For  (1) 
assuming  the  risk  that  the  life 
expectancy  of  an  annuitant  wall  be 
greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates,  (2) 
waiving  the  withdrawal  charge  in  the 
event  of  the  death  of  the  contract  owoier, 
and  (3)  providing  both  a  standard  and 
enhanced  death  benefit  prior  to  the 
annuity  date.  Anchor  National  deducts 
a  mortality  risk  charge  from  the  Variable 
Accoimt.  The  charge  is  deducted  from 
each  subaccount  of  the  Variable 
Account  during  each  valuation  period  at 
an  annual  rate  of  1.02%  of  the  net  asset 
value  of  each  subaccount.  The  portion 
of  the  total  mortality  risk  charge 
attributable  to  Anchor  National’s 
assuming  (1)  and  (2)  above  and 
providing  a  standard  death  benefit  is 
0.90%,  the  balance  of  0.12%  is  assessed 
for  providing  the  enhanced  death 
benefit. 

16.  If  the  mortality  risk  charge  is 
insufficient  to  cover  the  actual  costs  of 
assuming  the  mortality  risks.  Anchor 
National  will  bear  the  loss.  If  the  charge 
proves  more  than  sufficient,  the  excess 
wall  be  a  profit  for  Anchor  National.  To 
the  extent  Anchor  National  realizes  any 
such  profit,  it  may  be  used  at  its 
discretion,  including  for  offsetting 
losses  experienced  when  the  mortality 
risk  charge  is  insufficient.  The  mortality 
risk  charge  may  not  be  increased  under 
the  Contracts. 

17.  There  is  no  annual  contract  charge 
imposed  by  Anchor  National  to  help 
defray  the  costs  of  administering  the 
Contracts.  However,  Anchor  National 
deducts  an  expense  risk  charge  from  the 
Variable  Account  to  cover  such 
administrative  costs.  The  charge  is 


deducted  from  each  subaccount  of  the 
Variable  Account  during  each  valuation 
period  at  an  annual  rate  of  0.35%  of  the 
net  asset  value  of  each  portfolio.  If  the 
expense  risk  charge  is  insufficient  to 
cover  the  actual  cost  of  administering 
the  Contracts,  Anchor  National  will  bear 
the  loss;  however,  if  the  charge  is  more 
than  sufficient,  the  excess  wall  be  a 
profit  for  Anchor  National.  To  the  extent 
that  Anchor  National  realizes  any  such 
profit,  it  may  be  used  at  its  discretion, 
including  for  offsetting  losses  when  the 
expense  risk  charge  is  insufficient.  The 
expense  risk  charge  may  not  be 
increased  under  the  Contract. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  Apphcants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
exempting  them  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof  to  the 
extent  necessary  to  permit  the 
deduction  of  mortality  ,  and  expense  risk 
and  distribution  expense  risk  charges 
from  the  assets  of  the  Accounts  in 
connection  wdth  the  issue  and  sale  of 
the  Contracts. 

2.  Pursuant  to  Section  6(c)  of  the  1940 
Act  the  Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  wdth  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poficy  and 
provisions  of  the  1940  Act. 

3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwaiter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  them  sales  load)  are 
deposited  wdth  a  qualified  bank  as 
trustee  or  custodian  and  eire  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwaiter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  booli^eeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

4.  Apphcants  submit  that  their 
request  for  exemptive  relief  for 
deduction  of  the  mortality  and  expense 
risk  and  distribution  expense  risk 
charges  from  the  assets  of  the  Accounts 
in  connection  with  the  issue  and  sale  of 
the  Contracts  would  promote 
competitiveness  in  the  variable  annuity 
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contract  market  by  eliminating  the  need 
for  redundant  exemptive  applications, 
thereby  reducing  Applicants’ 
administrative  expenses  and 
maximizing  the  efficient  use  of  their 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  their  ability 
efiectively  to  teike  advantage  of  business 
opporhmities  as  they  arise.  Further,  if 
Applicants  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection. 
Thus,  Applicants  believe  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

5.  Applicants  assert  that  the  mortality 
and  expense  risk  charge  of  1.2.*^% 

(which  includes  all  risk  charges 
imposed  under  the  Existing  Contracts 
with  the  exception  of  the  0.12%  risk 
charge  for  the  enhanced  death  benefit) 
is  reasonable  in  relation  to  the  risks 
assumed  by  Anchor  National  under  the 
Existing  Contracts  and  reasonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  state  that 
these  determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  and  on  consideration  of  such 
factors  as  current  charge  levels  and 
benefits  provided,  the  existence  of 
expense  charge  guarantees  and 
guaranteed  annuity  rates.  Anchor 
National  undertakes  to  maintain  at  its 
home  office  a  memorandum,-  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  methodology  used  in 
making  these  determinations. 

6.  Applicants  assert  that  the  mortality 
risk  charge  of  0.12%  for  the  enhanced 
death  benefit  is  reasonable  in  relation  to 
the  risks  assumed  by  Anchor  National 
imder  the  Existing  Contracts  for  the 
enhanced  death  benefit.  Anchor 
National  undertakes  to  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  methodology  used  in 
making  this  determination. 

7.  Applicants  represent  that,  prior  to 
relying  on  exemptive  relief  resulting 
firom  this  application  in  connection  with 
Future  Contracts  funded  through  the 
Accounts,  Applicants  will  determine 
that  any  mortality  and  expense  risk 
charges  imder  such  contracts  are 
reasonable  in  amount  as  determined  by 
industry  practice  with  respect  to 
comparable  annuity  products  and/or 
reasonable  in  relation  to  the  risks 


assiuned  by  Anchor  Nationeil. 

Applicants  represent  that  Anchor 
National  will  maintain  and  make 
available  to  the  Conunission  upon 
request  a  memorandum  setting  forth  the 
basis  of  such  conclusion. 

8.  Anchor  National  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  Variable  Account’s  distribution 
financing  arrangement  will  benefit  the 
Variable  Accoimt  and  its  investors. 
Anchor  National  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

9.  Applicants  represent  that,  prior  to 
relying  on  exemptive  relief  resulting 
from  tMs  application  in  connection  with 
Future  Contracts  funded  through  the 
Accounts,  Applicants  will  determine 
that  there  is  a  reasonable  likelihood  that, 
the  distribution  financing  arrangement 
will  benefit  the  Variable  Accoimt  and  its 
investors  or  Futiu^  Accounts  and  their 
investors.  Anchor  National  represents 
that  it  will  maintain  and  make  available 
to  the  Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

10.  Anchor  National  represents  that 
the  assets  of  the  Variable  Account  and 
any  Futinre  Accounts  will  be  invested 
only  in  management  investment 
companies  which  undertake,  in  the 
event  they  should  adopt  a  plan  for 
financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  1940 
Act,  to  have  such  plan  formulated  and 
approved  by  their  board" of  directors,  the 
majority  of  whom  are  not  “interested 
persons’’  of  the  management  investment 
company  within  the  meaning  of  Section 
2(a)(19]  of  the  1940  Act. 

11.  Applicants  represent  that  the 
amount  of  any  withdrawal  charge 
imposed  under  the  Contracts,  when 
added  to  any  distribution  expense  risk 
charge  previously  paid  thereunder,  will 
not  exceed  9%  of  purchase  payments, 
and  that  Anchor  National  will  monitor 
the  account  of  each  Contract  owner  to 
ensure  that  this  limitation  is  not 
exceeded. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly- 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, . 

Deputy  Secretary. 

[FR  Doc.  95-16210  Filed  6-30-95;  8:45  am] 
BaUNQ  CODE  SOKMtI-M 


[Rei.  No.  IC-21164;  812-9508] 

Kansas  City  Life  Insurance  Company, 
etal. 

June  26, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  Kansas  City  Life  Insurance 
Company  (“Kansas  City  Life”),  Kansas 
City  Life  Variable  Annuity  Separate 
Account  (the  “Separate  Account”),  and 
Sunset  Financial  Services,  Inc.  (“Sunset 
Financial”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicants  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  to  permit  them  to 
deduct  a  mortality  and  expense  risk 
charge  firom  the  assets  of  the  Separate 
Account  or  any  other  separate  accoimt 
(“Other  Accounts”)  that  Kansas  City 
Life  may  establish  in  the  future  to 
support  certain  individual  flexible 
premium  payment  deferred  variable 
annuity  contracts  (“Contracts”)  as  well 
as  other  variable  annuity  contracts 
offered  in  the  future  that  are  similar  in 
all  material  respects  to  the  Contracts 
(“Future  Contracts”). 

RUNG  DATES:  The  appUcation  was  filed 
on  March  3, 1995,  and  amended  on  June 
8, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 

Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on  July 
18, 1995  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  D.C.  20549. 
Applicants,  Kansas  City  Life  Insurance 
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Company,  Kansas  City  Life  Variable 
Annuity  Separate  Accoimt,  3520 
Broadway,  Kansas  Qty,  Missoviri 
64141-6139,  Sunset  Financial  Services, 
Inc.  3200  Capital  Boulevard  South. 
Olympia,  Washington  98501-3396. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  Kansas  City  Life  is  a  stock  life 
insurance  company  organized  in 
Missouri  and  licensed  to  do  business  in 
45  states  and  the  District  of  Columbia 

2.  The  Separate  Accoimt  is  a  separate 
investment  account  established  by 
Kansas  City  Life  to  fund  variable 
annuity  contracts.  Kansas  City  Life  is 
the  depositor  and  sponsor  of  the 
Separate  Accoimt.  The  Separate 
Account  is  registered  as  a  unit 
investment  trust  under  the  Act.  Units  of 
interest  in  the  Separate  Account  will  be 
registered  under  the  Securities  Act  of 
1933.  The  Separate  Account  is  currently 
divided  into  eleven  subaccounts.  Each 
subaccount  will  invest  exclusively  in 
the  shares  of  an  investment  portfolio  of 
one  of  three  registered  investment 
companies. 

3.  Sunset  Financial,  an  indirect 
wholly-owned  subsidiary  of  Kansas  City 
Life,  will  serve  as  the  distributor  and 
principal  underwriter  for  the  Contracts. 
Simset  Financial  is  registered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers,  Inc. 

4.  The  Contracts  are  individual 
flexible  premium  deferred  variable 
annuity  contracts.  They  may  be 
purchased  on  a  non-tax  qualified  basis 
or  in  connection  with  retirement  plans 
entitled  to  special  federal  income  tax 
treatment.  The  Contracts  require  a 
minimum  initial  premium  of  $5,000  or 
annualized  payments  of  $600.  The 
minimum  subsequent  premium 
payment  is  $50.  Contract  owners  may 
allocate  premium  payments  to  one  or 
more  subaccoimts  of  the  Separate 
Account  and  to  the  Fixed  Account, 
which  is  part  of  Kansas  City  Life’s 
General  Account.  Premium  payments 
allocated  to  the  Fixed  Account  will  be 
credited  with  a  predetermined  rate  of 
interest.  The  value  of  a  Contract 


(“Contract  Value’’)  is  the  sum  of  the 
value  of  the  Contract’s  investments  in 
the  Separate  Account  and  the  Fixed 
Account. 

5.  The  Contracts  provide  for  a  death 
benefit  if  the  annuitant  dies  before  the 
maturity  date.  The  death  benefit  is  equal 
to  the  greater  of:  (i)  the  guaranteed  death 
benefit  less  any  indebtedness;  and  (ii) 
the  Contract  Value  less  any 
indebtedness  on  the  date  applicants 
receive  proof  of  the  annuitant’s  death. 
The  guaranteed  death  benefit  is  equal  to 
the  initial  premiiun  payment  plus  any 
subsequent  premium  payments.  Any 
partial  surrender  will  decrease  the 
guaranteed  death  benefit  by  the  same 
percentage  that  the  surrender  decreases 
the  Contract  Value. 

6.  Before  the  maturity  date,  the  owner 
may  request  a  transfer  of  edl  or  part  of 
the  amount  in  a  subaccount  or  the  Fixed 
Account  to  emother  subaccount  or  to  the 
Fixed  Account.  The  total  amount 
transferred  each  time  must  be  at  least 
$250,  or  the  entire  amoimt  in  the 
subaccount  or  the  Fixed  Account,  if  less 
than  $250.  Only  one  transfer  firom  the 
Fixed  Account  may  be  made  in  each  12- 
month  period  beginning  on  the  date  the 
Contract  is  issued  (“Contract  Year’’), 
and  that  transfer  may  not  be  for  more 
than  25%  of  the  unloaned  value  of  the 
Fixed  Account.  Tlje  first  six  transfers 
each  Contract  Year  are  fiee.  Kansas  City 
Life  will  assess  a  $25  transfer  processing 
fee  for  subsequent  transfers.  Kansas  City 
Life  does  not  expect  a  profit  from  this 
fee,  which  is  guaranteed  and  cannot  be 
increased.  Applicants  rely  on  rule  26a- 
1  to  deduct  this  fee.^ 

7.  Applicants  will  charge  a  contingent 
deferred  sales  charge  (“Surrender 
Charge”)  for  certain  withdrawals.  The 
amount  of  the  Surrender  Charge  is  as 
follows; 


Charge 

as  per- 

Contract  year  in  which  surrender 

centage 

occurs 

amount 

surren- 

dered 

1  . : . 

7 

2 . 

7 

3 . . . 

7 

4 . 

6 

5 . 

5 

6 . 

4 

7 . 

2 

8  and  after . 

0 

If  the  owner  surrenders  the  entire 
Contract,  the  Surrender  Charge  will  be 
deducted  from  the  Contract  Value.  If  the 


'  Rule  26a-l  allows  for  payment  of  a  fee  for 
bookkeeping  and  other  administrative  expenses 
provided  that  the  fee  is  no  greater  than  the  cost  of 
the  services  provided,  without  profit. 


owner  surrenders  part  to  the  Contract, 
the  Surrender  Charge  will  be  deducted 
firom  the  amount  surrendered  or  fi'om 
the  remaining  Contract  Value,  according 
to  the  owner’s  instructions. 

8.  An  owner  may  participate  in  a 
systemic  partial  surrender  plan  whereby 
the  owner  instructs  Kemsas  City  Life  to 
surrender  a  requested  dollar  amount  on 
a  periodic  basis.  If  an  owner  does  not 
participate  in  the  plan,  the  first  partial 
surrender  during  a  Contract  Year  will 
not  be  subject  to  a  Surrender  Charge  if 
it  does  not  exceed  10%  of  the  Contract 
Value  at  the  time  of  the  surrender.  This 
free  partial  surrender  is  limited  to  the 
first  partial  surrender  of  the  Contract 
Yeu,  even  if  the  amoimt  surrendered  is 
less  than  10%  of  the  Contract  Value. 
Upon  a  full  surrender,  if  the  owner  has 
not  elected  to  participate  in  the  systemic 
partial  surrender  plan  and  has  not 
received  any  partial  surrenders  during  a 
Contract  Year,  only  90%  of  the  Contract 
Value  will  be  subject  to  a  Surrender 
Charge.  If  the  owner  participates  in  the 
systemic  partial  surrender  plan,  up  to 
10%  of  the  Contract  Value  may  be 
surrendered  each  Contract  Year  without 
a  Surrender  Charge.  Once  the  amount  of 
the  surrender  exceeds  the  10%  limit,  the 
applicable  Surrender  Charge  will  be 
deducted  from  the  remaining  Contract 
Value. 

9.  An  annual  administration  fee  of 
$30  will  be  deducted  fi-om  the  Contract 
Value  for  administrative  expenses  at  the 
beginning  of  each  Contract  Year. 
Applicants  will  waive  this  fee  for 
Contracts  with  Contract  Values  of 
$50,000  or  more  at  the  beginning  of  the 
Contract  Year.  No  annual  administration 
fee  is  payable  after  the  maturity  date  of 
the  Contract.  Prior  to  the  maturity  date 
of  a  Contract,  Kansas  City  Life  also  will 
deduct  a  daily  asset-based 
administration  charge  from  the  assets  of 
the  Separate  Account  at  an  annual  rate 
of  .15%.  Applicants  represent  that  the 
annual  administration  fee  and  the  asset- 
based  administration  charge  are 
guaranteed  and  will  not  increase.  In 
addition,  applicants  represent  that  they 
do  not  expect  to  make  a  profit  from 
these  charges.  Applicants  will  rely  on 
rule  26a-l  to  deduct  these  fees. 

10.  Prior  to  the  maturity  date,  Kansas 
City  Life  proposes  to  deduct  a  daily 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Separate  Account.  The 
aggregate  mortality  and  expense  risk 
charge  will  be  equal  to  an  annual  rate 
of  1.25%.  Of  that  amount, 
approximately  .70%  is  for  mortality  risk 
and  .55%  is  for  expense  risk.  Kansas 
City  Life  assumes  the  mortality  risk  that 
annuitants  may  live  for  a  longer  period 
than  estimated  when  the  guarantees  in 
the  Contract  were  established,  thus 
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requiring  Kansas  City  Life  to  pay  out ' 
more  in  annuity  income  than  it  had 
planned.  Kansas  City  Life  also  assumes 
a  mortality  risk  in  that  it  may  be 
obligated  to  pay  a  death  benefit  in 
excess  of  the  Contract  Value.  The 
expense  risk  assumed  by  Kansas  City 
Life  is  that  the  other  fees  may  be 
insufficient  to  cover  actual  expenses. 

11.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  risks,  Kansas  City  Life  will 
bear  the  shortfall.  Conversely,  if  the 
charge  is  more  than  sufficient,  the 
excess  will  be  profit  to  Kansas  City  Life 
and  will  be  available  for  any  proper 
corporate  purpose. 

12.  If  premium  taxes  are  applicable  to 
a  Contract,  they  will  be  deducted  upon 
surrender  of  the  Contract  or  upon 
apphcation  of  the  Contract  proceeds  to 
an  annuity  payment  option  or  lump  sum 
payment  at  the  maturity  date. 

Applicants’  Legal  Analysis 

1.  Applicants  request  an  exemption 
pursuant  to  section  6(c)  firom  sections 
26(a)(2)(C)  and  27(c)(2)  to  the  extent 
necessary  to  permit  the  deduction  fi-om 
the  Separate  Accoimt  and  Other 
Accoimts  that  Kansas  City  Life  may 
establish  in  the  futiue  of  the  1.25% 
Mortality  and  Expense  Risk  Charge. 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
Act,  in  relevant  part,  prohibit  a 
registered  imit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  xmder  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  imderwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

2.  Section  6(c)  of  the  Act  authorizes 
the  Commission  to  exempt  any  person 
from  any  provision  of  the  Act  or  any 
rule  or  regulation  thereimder,  if  and  to 
the  extent  that  such  exemption  is^ 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

3.  Applicants  also  request  relief  with 
respect  to  Future  Contracts  that  may  be 
issued  from  the  Separate  Account  and 
Other  Accounts.  Applicants  represent 
that  the  terms  of  the  rehef  requested 
with  respect  to  any  Future  Contracts  are 
consistent  with  the  standards  of  section 
6(c)  of  the  Act.  Without  the  requested 
relief,  applicants  represent  that  they 
would  have  to  request  and  obtain 
exemptive  rehef  for  Future  Contracts 


and  any  Other  Accoimt.  Applicants 
represent  that  these  additional  requests 
for  exemptive  rehef  would  present  no 
issues  under  the  Act  not  already 
addressed  in  this  apphcation,  and  that 
investors  would  not  receive  any  benefit 
or  additional  protections  there%. 

4.  Applicants  represent  that  the 
requested  rehef  is  appropriate  in  the 
public  interest,  because  it  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  applicants  to  file  redundant 
exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of 
resomces.  Elimination  of  the  delay  and 
expense  involved  in  repeatedly  seeking 
exemptive  rehef  would  enhance 
applicants’  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise.  Applicants  further  represent 
that  their  requested  relief  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

5.  Applicants  represent  that  the 
1.25%  per  annum  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
variable  annuity  contracts.  This 
representation  is  based  on  an  analysis  of 
publicly  available  information  regarding 
similar  contracts  of  other  companies, 
taking  into  consideration  such  features 
as  current  charge  levels,  death  benefit 
guarantees,  and  investment  options 
under  the  Contracts.  Kansas  City  Life 
will  maintain  at  its  home  office,  and 
make  available  to  the  SEC  upon  request, 
a  memorandum  setting  forth  in  detail 
the  products  analyzed  and  the 
methodology  and  results  of  applicants’ 
comparative  review. 

6.  Prior  to  relying  on  any  exemptive 
relief  granted  herein  with  respect  to 
Future  Contracts  issued  by  the  Separate 
Accoimt  or  Other  Accounts,  applicants 
will  determine  that  the  mortality  and 
expense  risk  charge  will  be  within  the 
range  of  industry  practice  for 
comparable  contracts.  Kansas  City  Life 
will  maintain  at  its  home  office  a 
memorandum,  available  to  the 
Commission  upon  request,  setting  forth 
the  methodology  used  in  making  these 
determinations. 

7.  Kansas  City  Life  acknowledges  that 
distribution  expenses  may  be  paid  fi’om 
profits  derived  from  the  mortality  and 
expense  risk  charges.  Kansas  City  Life 
has  concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Separate  Account  and  the 
Contract  owners.  Kansas  City  Life  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 


memorandum  at  its  home  office  setting 
forth  the  basis  of  such  conclusion. 

8.  Prior  to  relying  on  any  exemptive 
relief  granted  herein  with  respect  to 
Future  Contracts  issued  by  the  Separate 
Account  or  Other  Accounts,  applicants 
will  determine  that  there  is  a  reasonable 
likelihood  that  the  distribution 
financing  arrangement  will  benefit  the 
Separate  Account,  Other  Accounts,  and 
their  investors.  Kansas  City  Life  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  at  its  home  office  setting 
forth  the  basis  of  such  conclusion. 

9.  The  Separate  Account  will  invest  in 
a  management  investment  company  that 
has  adopted  a  plan  pursuant  to  rule 
12b-l  under  the  Act  only  if  that 
company  has  undertaken  to  have  such 
plan  formulated  and  approved  by  its 
board  of  directors,  a  majority  of  whom 
are  not  “interested  persons’’  of  the 
company  within  the  meaning  of  section 
2(a)(19)  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  piusuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-16211  Filed  6-30-95;  8:45  am] 
BILLING  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #8546] 

Virginia  (And  a  Contiguous  County  in 
North  Carolina);  Declaration  of 
Disaster  Loan  Area 

Henry  County  and  the  contiguous 
counties  of  Franklin,  Patrick,  and 
Pittsylvania,  and  the  independent  City 
of  Martinsville  in  the  Commonwealth  of 
Virginia,  and  Rockingham  County  in  the 
State  of  North  Carolina  constitute  an 
economic  injury  disaster  area  as  a  result 
of  damages  caused  by  a  fire  in  the  City 
of  Martinsville  which  occurred  on  April 
25, 1995.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
March  28, 1996,  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  1  Office, 
360  Rainbow  Blvd.  South,  3rd  Floor, 
Niagara  Falls,  NY  14303,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

The  economic  injury  number  for  the 
State  of  North  Carolina  is  854700. 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Notices 


34571 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated;  June  28, 1995. 

Cassandra  M.  Pulley, 

Deputy  Administrator. 

(FR  Doc.  95-16299  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  8025-«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secrettiry. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35). 

OATES:  June  23, 1995. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Builffing,  Room  10202, 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  ffiat  more  than  10 
days  fi-om  the  date  of  publication  are 
needed  to  prepare  them  please  notify 
the  0MB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information  Resoiirce 
Management  (IRM)  Strategies  Division, 
M-32,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street, 

S.W.,  Washington,  D.C.  20590,  (202) 
366-4735. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 


and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least  . 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
June  23, 1995: 

DOT  No;  4068. 

OMB  No:  2130-0041. 

Administration:  Research  and  Special 
Programs  Administration. 

Title:  Airline  Service  Quality 
Performance. 

Need  for  Information:  Title  14  CFR 
part  234  prescribes  the  requirements  for 
airline  service  quality  performance 
reports. 

Proposed  Use  of  Information:  The 
information  will  ^  used  to  produce 
consumer  reports  for  the  travelling 
public  and  for  air  traffic  control 
modeling. 

Frequency:  Monthly. 

Burden  Estimate:  2,340  hours. 

Respondents:  Large  scheduled 
passenger  airlines. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
20  hours. 

DOT  No:  ^069. 

OMB  No:  2120-0057. 

Administration:  Federal  Aviation 
Administration. 

Title:  Safety  Improvement  Report/ 
Accident  Prevention  Coimselor  Activity 
Reports. 

Need  for  Information:  Title  49  USC 
44701(a)(2)(c)  authorizes  the  Secretary 
of  Transportation  to  exercise  and 
perform  his  or  her  powers  and  duties 
under  the  law  in  such  manner  as  will 
best  tend  to  reduce  or  eliminate  the 
possibility  or  recurrence  of  accidents  in 
air  transportation  or  other  commerce. 

Proposed  Use  of  Information:  The 
information  collected  on  Form  8740-5 
will  be  used  by  the  public  to  alert  FAA 
of  conditions  ffiat  may  be  hazardous  to 
flight  safety.  Once  noted  by  the  FAA, 
hazardous  conditions  cem  be  corrected. 
The  information  collected  on  Form 
8740-6  will  provide  information  used  to 
document  and  support  the  activities  of 
approximately  3,777  volvmteer  Accident 
Prevention  Coimselors  who  constitute  a 
major  resource  of  the  Accident 
Prevention  Program. 

Frequency:  As  required. 

Burden  Estimate:  4,614  hours. 

Respondents:  Individuals, 
governments. 

Form(s):  FAA  Forms  8740-5  and 
8740-6. 

Average  Burden  Hours  Per  Response: 
6  minutes. 

DOT  No:  4070. 

OMB  No:  2127-0541. 


Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Owner’s  Manual 
Requirements — Motor  Vehicle  and 
Motor  Vehicle  Equipment. 

Need  for  Information:  Title  49  USC 

30117  authorizes  the  Secretary  of 
Transportation  to  require  that 
manufacturers  provide  technical 
information  related  to  the  performance 
and  safety  specified  in  the  Federal 
Motor  Vehicle  Safety  Standards  for  the 
purposes  of  educating  the  consvuner  and 
providing  safeguards  against  improper 
use. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  inform 
vehicle  owners  and  passengers  about 
the  proper  use  of  the  vehicle  or 
equipment. 

Frequency:  On  occasion. 

Burden  Estimate:  1,095  hours. 
Respondents:  Businesses,  small 
businesses. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
120  minutes. 

DOT  No;  4071. 

OMB  No:  2127-0039. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Petitions  for  Hearings  on 
Notifications  and  Remedy  on  Defects. 
Need  for  Information:  Title  49  USC 

30118  and  30120  establish  procedures 
for  any  person  to  petition  NHTSA  for  a 
hearing  to  determine  whether  a 
manufacturer  has  met  its  obligation  to 
notify  vehicle  owners,  purchasers  and 
dealers  of  a  defect  or  noncompliance 
with  safety  standards,  and  whether  the 
remedy  had  been  satisfactory. 

Proposed  Use  of  Information:  The.  _ 
information  will  be  used  to  ensure  that 
a  manufactvirer  meets  its  obligation  to 
notify  owners,  purchasers  and  dealers  of 
any  safety-related  defects  or 
noncpmpliance  and  to  remedy  the 
problems  by  repair,  repmchase  or 
replacement. 

Frequency:  On  occasion. 

Burden  Estimate:  21  hours. 
Respondents:  Individuals. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
60  minutes. 

DOT  No:  4072. 

OMB  No:  2127-0025. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Confidential  Busines? 
Information. 

Need  for  Information:  Title  49  CFR 
Part  512  establishes  procedures  to  be 
followed  by  vehicle  and  equipment 
manufacturers  when  they  are  requesting 
confidential  treatment  of  information 
they  have  submitted  to  NHTSA. 
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Proposed  Use  of  Information:  This 
collection  vdll  be  used  to  ensure  that 
confidential  information  submitted  to 
NHTSA  is  accorded  the  proper 
treatment. 

Frequency:  On  occasion. 

Burden  Estimate:  600  hoiurs. 

Respondents:  Motor  vehicle 
manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
12  minutes. 

DOT  No:  ^073. 

0MB  No:  2132-0008. 

Administration:  Federal  Transit 
Administration. 

Title:  National  Transit  Database. 

Need  for  Information:  Title  49  USC 
5335  establishes  a  reporting  system  to 
accumulate  mass  transportation 
financial  and  operating  information  and 
a  uniform  system  of  accounts  and 
records. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  transit 
systems  as  a  management  plaiming  tool. 
It  will  be  used  by  all  levels  of 
government  for  making  policy  analysis 
and  investment  decisions.  Federal, 
State,  and  local  governments,  transit 
agencies/boards,  labor  unions, 
manufacturers,  researchers,  consultants, 
and  imiversities  will  use  the 
information  as  a  resource  for  making 
transit-related  decisions.  The 
information  will  provide  an  accurate 
and  validated  transit  information 
database. 

Frequency:  Annually. 

Burden  Estimate:  224,890  hours. 

Respondents:  Beneficiaries  and 
recipients  of  Section  5307  (formerly 
Section  9)  funds. 

Form(s):  001, 100,  200,  300  and  400 
Series. 

Average  Burden  Hours  Per  Response: 
430  hours. 

Issued  in  Washington,  D.C  on  June  23, 
1995. 

Paula  R.  Ewen, 

Manager,  IRM  Strategies  Division. 

IFR  Doc.  95-16243  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4910-62-^ 


NAFTA  Land  Transportation  Standards 
Subcommittee 

AGENCY:  Office  of  the  Secretary,  Office 
of  International  Transportation  and 
Trade. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Department  of  Transportation  (DOT) 
has  established  a  public  docket  for 
information  related  to  the  North 
American  Free  Trade  Agreement’s 
(NAFTA)  Land  Transportation 
Standards  Subcommittee  (LTSS). 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  Transportation 
annoimces  the  availability  for  public 
inspection  of  documents  pertaining  to 
the  activities  of  the  LTSS  and  its 
working  groups  in  Docket  no.  OST-95- 
246.  In  addition  to  certain  DOT- 
generated  documents  and  joint  reports 
resulting  from  consultations  among  the 
United  States,  Canada,  emd  Mexico,  all 
LTSS-related  statements  received  by 
DOT  from  industry  associations, 
transportation  labor  unions,  brokers, 
shippers,  public  safety  advocates,  and 
others  will  be  available  for  review  at  the 
address  below,  between  9:00  a.m  and 
5:00  p.m.,  e.t.,  Monday  through  Friday, 
except  national  holidays.  The 
Department  will  deposit  information  in 
the  docket  periodically,  and  will 
publish  notification  of  its  availability  in 
the  Federal  Register  as  needed.  The 
docket  will  remain  open  vmtil  January 
31,  2000. 

FOR  PJRTHER  INFORMATION  CONTACT: 

David  DeCarme,  Chief,  Maritime, 
Surface,  and  Facilitation  Division, 
Office  of  International  Tremsportation 
and  Trade,  Office  of  the  Secretary  of 
Transportation,  at  (202)  366-2892. 
ADDRESSES:  Documents  may  be 
examined  or  photo  copied  at  the  U.S. 
Department  of  Transportation,  Room 
PL-401,  400  Seventh  Street,  S.W., 
Washington,  DC  20590. 

Dated;  June  27, 1995. 

Arnold  Levine, 

Director,  Office  of  International 
Transportation  and  Trade. 

[FR  Doc.  95-16242  Filed  6-30-95;  8:45  am] 
BILUNG  CODE  4giO-62-P 


Coast  Guard 
[CGD  95-056] 

Chemical  Transportation  Advisory 
Committee  (CTAC);  Charter  Renewal 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of 
Transportation  has  renewed  the  CTAC 
charter  to  remain  in  efiect  for  a  period 
of  two  years  from  May  27, 1995  imtil 
May  27, 1997.  The  purpose  of  CTAC  is 
to  provide  expertise  on  regulatory 
requirements  for  promoting  safety  in  the 
transportation  of  hazardous  materials  on 
vessels  and  the  transfer  of  these 
materials  between  vessels  and 
waterfront  activities.  CTAC  acts  solely 
in  an  advisory  capacity  to  the  Coast 
Guard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captian  Kevin  J.  Eldridge,  Executive 
Director,  or  Lieutenant  Rick  J.  Raksnis, 


Executive  Assistant,  Commandant  (G- 
MTH-1),  U.S.  Coast  Guard,  2100  Second 
Street,  SW,  Washington,  DC  20593- 
0001,  telephone  (202)  267-1217. 

Dated;  June  26, 1995. 

G.N.  Naccara, 

Captain,  U.S.  Coast  Guard  Acting  Chief , 

Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  95-16297  Filed  6-30-95;  8;45  am] 


SUMMARY:  'The  Federal  Aviation 
Administration  (FAA)  aimounces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Palm  Beach 
County  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise  i 

Abatement  Act  of  1979  Pub.  L.  96-193)  t 

and  14  CFR  part  150.  These  findings  are  j 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 

96-52  (1980).  On  February  1, 1993,  the 
FAA  determined  that  the  noise  exposure  | 
maps  submitted  by  Palm  Beach  County  \ 
under  Part  150  were  in  compliance  with  ] 
applicable  requirements.  On  November  j 
18, 1994,  the  FAA  determined  that  the 
revised  future  noise  exposure  map  was 
in  compliance  with  applicable 
requirements.  On  May  17, 1995,  the 
Administrator  approved  the  Palm  Beach 
International  Airport  noise 
compatibility  program.  Twenty-four  (24) 
recommendations  of  the  program  were 
approved  and  one  (1)  recommendation 
was  partially  approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Palm  Beach 
International  Airport  noise 
compatibility  program  is  May  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  Suite  130,  Orlando,  Florida 
32827-3596,  (407)  648-6583. 

Documents  reflecting  this  FAA  action 
may  be  reviewed  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  the  Palm 
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Beach  International  Airport,  effective 
May  17, 1995. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  act  (ASNA) 
of  1979  (hereinafter  referred  to  as  “the 
Act”),  an  airport  operator  who  has 
previously  submitted  a  noise  exposure 
map  may  submit  to  the  FAA  a  noise 
compatibility  program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
edrport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airoort  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act,  emd  is  limited  to 
the  following  determinations; 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Pro^am  measurers  would  not 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
users,  violate  the  terms  of  airport  grant 


agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  ffie  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  Umitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150,  §  150.5.  Approval  is  not 
a  determination  concerning  the 
acceptability  of  land  uses  under  Federetl, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  a  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
F/^.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando,  Florida. 

Palm  Beach  County  submitted  to  the 
FAA  on  January  29, 1993,  the  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  March  21, 1991, 
through  October  4, 1994.  'The  Palm 
Beach  International  Airport  Noise 
exposure  maps  were  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  February  1, 
1993.  A  revised  future  noise  exposure 


map  was  submitted  to  the  FAA  on 
October  6, 1994.  The  revised  future 
noise  exposure  map  was  determined  by 
FAA  to  be  in  compliance  with 
applicable  requirements  on  November 
18, 1994.  Notice  of  these  determinations 
was  published  in  the  Federal  Register. 

The  Palm  Beach  hitemational  Airport 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1998.  It 
was  requested  that  FAA  evaluate  and 
approve  this  material  as  a  noise 
compatibility  program  as  described  in 
section  104(b)  of  tiie  Act.  The  FAA 
began  its  review  of  the  program  on 
November  18, 1994,  and  wasjrequired 
by  a  provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180  days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained 
twenty-five  (25)  proposed  actions  for 
noise  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
May  17, 1995. 

Outright  approval  was  granted  for 
twenty-four  (24)  of  the  specific  program 
elements.  One  (1)  program  element  for 
local  environmental  review  was 
partially  approved.  Measures  pertaining 
to  FAR  part  77  height  criteria  associated 
with  Part  77  height/hazard  zoning  was 
disapproved.  The  approval  action  was 
for  the  following  program  elements: 
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Measure  amJ  description 


Operational  elements: 

1.  Noise  Abatement  Flight  Paths  for  Turbqet  Aircraft.  Runways  27R,  13  and  31:  Eliminate  multiple  noise  abate¬ 
ment  flight  paths  from  these  runways.  All  departing  aircraft  shall  be  assigned  runway  heading  or  correspond¬ 
ing  wind  corrected  heading,  regardless  of  Part  36  Stage.  Runway  9L:  Continue  the  use  of  multiple  departure 
flight  paths  but  eliminate  the  north  turn  departure  track  (075  heading)  at  the  point  in  time  at  which  the  elimi¬ 
nation  of  the  northern  track  would  not  increase  the  cumulative  noise  level  at  any  residential  noise-sensitive 
area  within  the  65  dB  DNL  contour  by  1 .5  dB  or  greater.  After  the  north  departure  path  is  eliminated,  all  air¬ 
craft  shall  be  assigned  runway  heading,  or  corresponding  wind  corrected  heading  regardless  of  Part  36  Stage. 
The  flight  track  improvements  reduce  the  population  within  the  [DNL  65  dB]  noise  contours  by  approximately 
13%,  from  9,889  to  8,636.  FAA  Action:  Approved  as  a  voluntary  measure,  wind  weather  and  traffic  permitting. 
The  airport  operator  intends  to  prepare  annual  DNL  contours  (Measure  17,  below),  which  will  assist  in  carry¬ 
ing  out  the  recommendations  for  Runway  9L.  In  response  to  the  FAA’s  notice  sibout  the  PBIA  Part  150  NCP, 
the  FAA  received  59  comments,  54  of  which  were  from  residents  of  communities  each  of  the  airport  (Runway 
9  end)  and  supported  continuation  of  multiple  flight  tracks.  The  NCP  and  a  February  15,  1995,  letter  from  the 
airport  sponsor  indicate  that  the  Part  150  Technical  Advisory  Committee  (TAC)  carefully  considered  the  alter¬ 
native  of  continued  use  of  multiple  flight  tracks.  The  TAC  included,  among  others,  voting  representatives  from 
the  Town  of  Haverhill,  the  City  of  West  Palm  Beach,  the  Town  of  Palm  Beach,  the  Citizens  Committee  on  Air¬ 
craft  Noise,  the  Old  El  Cid  Noise  Reduction  Committee,  and  counsel  for  the  residents  who  sued  the  airport  in 
1989.  The  alternative  selected  was  considered  a  compromise  because  only  some  neighborhoods  to  the  east 
supported  continuation  or  increase  of  fanning,  while  the  City  of  West  Palm  Beach  Commission,  by  Resolution, 
and  the  majority  of  neighborhoods  within  West  Palm  Beach  supported  total  elimination  of  fanning.  The  major¬ 
ity  of  the  population  within  the  five-year  DNL  65  dB  contour  reside  in  West  Palm  Beach. 

2.  Preferential  Runway  Use  Program.  Corporate  jet  departures  will  be  assigned  Runway  31  when  in  the  west 
flow.  During  the  hours  of  10  p.m.  to  10  a.m.  (off  peak).  Runway  27R  will  be  the  preferred  runway,  when  safety 
and  weather  permit;  it  also  will  be  the  preferred  calm  wind  runway  during  this  period.  During  the  hours  of  10 
a.m.  to  10  p.m.  (peak  traffic  period),  runway  9L  will  be  the  preferred  arKf  designated  calm  wind  runway.  FAA 
Action:  Approved  as  a  votuntaiy  measure. 

3.  Noise  Abatement  Departure  Procedures.  The  Department  of  Airports  (DOA)  is  in  the  process  of  analyzing  the 
two  Noise  Abatement  Departure  Procedures  (NADP)  alternatives  from  the  revised  AC  91-53A.  Based  on  the 
results  of  that  analysis,  the  DOA  will  work  with  the  Citizen’s  Committee  on  Aircraft  Noise  (CCAN)  to  select  a 
procedure  (or  procedures,  if  the  FAA  permits)  for  implementation  at  the  airport.  The  DOA  will  provide  test  re¬ 
sults  and  final  recommendations  to  the  FAA  at  the  earliest  possible  date,  including  an  evaluation  of  any  effect 
on  the  Noise  Exposure  Maps  (NEM).  FAA  Action:  Approved  as  a  voluntary  measure.  Analysis  of  NADP  alter¬ 
natives  for  Eur  carriers  greater  tfian  75,000  pounds  (mgtw)  is  approved  FOR  STUDY  ONLY.  The  airport  opera¬ 
tor  may  submit  supplemental  information,  including  the  noise  benefits,  upon  completion  of  its  study  and  may 
request  approval  under  Part  150  of  specific  departure  procedure(s)  to  be  used  for  large  aircraft. 

4.  Maintenance  Runup  Procedures.  No  procedural  changes  are  necessary  for  maintenance  runups  except  that  a 
revised  runup  request  form  should  be  implemented  for  better  record-keeping.  FAA  Action:  Approved. 


LAND  USE  ELEMENTS:  A  combination  of  strategies  in  areas  within  the  five  year  forecast  65  dB  LDN  contours 
and  neighboring  “buffer  zones"  for  implementation  were  identified  as  being  the  most  appropriate  for  inclusion  in 
the  revised  NCP. 

5.  Sound  Insulation.  The  ongoing  program  proposed  for  the  revised  NCP  will  have  three  rrutin  phases:  Develop¬ 
ment  of  sound  insulation  program;  validation  of  the  sound  insulation  program;  and  procedures  for  program  im¬ 
plementation.  Modifications  may  be  made  betsed  on  the  technical  eissistance  of  the  demonstration  program. 
Any  modifications  will  be  based  on  DOT/FAA/PP-92-5  “Guidelines  for  the  Sound  Insulation  of  Residences 
Exposed  to  Aircraft  Operations.”  After  the  DOA  assesses  the  success  of  the  demonstration  program  and  the 
potential  for  the  development  of  a  large-scale  sound  insulation  program,  prospective  participants  will  be  noti¬ 
fied.  The  DOA  will  follow  FAA  guidelines  by  encouraging  and  possibly  requiring  participating  homeowners  to 
grant  an  avigation  easement  in  exchange  for  sound  insulation  rrKxtifications.  The  DOA  will  enter  into  a  Home- 
owner  Participation  Agreement  with  interested  residents  aixi  implement  the  program  as  funding  becomes 
available.  Four  non-resktentiEd  noise  sensitive  sites  within  the  revised  5-year  NEM  will  also  be  offered  the  op¬ 
portunity  to  participate.  The  same  guidelines  will  apply  to  these  non-residential  sites.  FAA  Action:  Approved. 

6.  EEisement  Acquisition.  The  previous  Noise  Abatement  and  Mitigation  Study  (NAMS)  recommended  the  use  of 
avigaton  easements  Eis  a  remedial  land  use  strategy.  The  DOA  hEts,  on  Etn  on-going  basis,  acquired  avigation 
easements.  However,  the  easement  acquisitions  have  not  been  part  of  a  formal  program.  As  a  recommended 
measure  of  the  revised  NCP,  the  easement  acquisition  progrEun  will  be  implemented  on  a  formal  basis.  Simi¬ 
lar  to  the  sound  insulation  progrEun,  the  DOA  will  enter  into  an  easement  acquisition  agreement  and  imple¬ 
ment  the  program  as  funding  becomes  available.  FAA  Action:  Approved. 

7.  Transaction  AssistarK:e.  Transaction  assistance  was  recommended  in  the  previous  NCP;  however,  this  meas¬ 
ure  was  never  implemented.  The  measure  relates  to  assurances  by  the  DOA  that  a  homeowner,  within  the 
noise  exposure  area,  will  receive  assistance  in  the  sale  of  affected  structures.  In  exchange,  the  homeowner 
would  grant  to  the  DOA  an  avigation  easement.  The  form  of  the  assistance  will  be  agreed  to  by  the  home- 
owner  and  the  DOA  and  will  be  determined  for  specific  structures  on  an  individual  basis.  Homeowners'  partici¬ 
pation  is  voluntary.  The  DOA  will  publicize  this  program  and  contact  homeowners  who  may  be  eligible  for  par¬ 
ticipation.  FAA  Action;  Approved.  This  measure  is  subject  to  an  evaluation  at  the  time  of  implementation  with 
respect  to  Airport  Improvement  Program  (AlP)  eligibility  because  some  elements  of  the  proFX^sed  transaction 
assistance  program  may  be  ineligible  for  Federal  Ending. 


NCP  pages 


NCP,  pages  31-34,  Tables 
2.2  (page  15)  and  3.2 
(page  61);  PBIA  Noise 
Abatement  Bulletin. 


NCP,  pages  35-36,  Tables 
2.2  smd  3.1;  PBIA  Noise 
Abatement  Bulletin;  Ap¬ 
pendix  Volume,  Table  1, 
TAC  Meeting  #9,  page  4. 

NCP,  pages  36-38,  and 
Tables  2.2  and  3.1;  PBIA 
Noise  Abatement  Bulletin, 
FAA  Advisory  CirculEU* 
91-53A,  and  letters  dated 
1/12/95  and  3/14/95  from 
PBIA. 


NCP,  pages  38-39,  Rgure 
2.4,  and  Tables  2.2  and 
3.1;  PBIA  Noise  Abate¬ 
ment  Bulletin;  Appendix 
Volume,  Section  1  of  Ap¬ 
pendix  A.2,  Section  2.7  of 
Appendix  1.2. 


NCP,  pages  41  and  42,  Ta¬ 
bles  2.2  smd  3.1;  and  Ap¬ 
pendix  J.2. 


NCP,  page  42,  Figure  2.5, 
and  Tables  2.2  and  3.1. 


NCP,  page  42,  Figure  2.6, 
and  Tables  2.2  and  3.1 . 
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8.  Land  Acquisition  and  Relocation.  The  three  previously  described  remediai  land  use  measures  (sound  insula-  NCP,  pages  45-46,  and 
tion,  easement  acquisition,  eind  transaction  assistance)  are  the  primary  remedial  measures.  If  an  individual  or  Tables  2.2  and  3.1. 
group  of  property/home  owner(s)  and  the  DOA  determine  that  the  implementation  of  any  of  the  previous  re¬ 
medial  measures  are  inadequate,  then  land  acquisition  and  relocation  will  be  considered.  The  DOA  will  follow 

all  FAA  noise  land  grant  provisions  for  the  purchase  and  disposal  of  property  purchased  under  this  program. 

FAA  Action:  Approved. 

9.  Comprehensive  Planning.  Local  comprehensive  plans  presently  reflect  other  impacts.  Aircraft  noise  should  NCP,  page  47  and  Tables 
also  be  considered.  It  is  recommended  that  local  governments  be  strongly  encouraged  to  amend  their  plans  2.2  and  3.1. 

through  plan  amendments.  In  order  to  implement  this  measure  successfully,  the  DOA  will  coordinate  with 
each  jurisdiction  as  to  the  timing  and  content  of  plan  amendments.  FAA  Acton:  Approved. 

10.  Zoning.  The  previous  noise  study  recommended  zoning  be  addressed  through  the  land  development  regula-  NCP,  page  47,  ApperKlix 
tons.  Draft  text  amendments  have  been  developed  which  address  the  conversion  of  incompatbly  zoned  land  J.2,  and  Tables  2.2  and 
to  compatbly  zoned.  The  DOA  is  working  with  the  Palm  Beach  County  Planning.  Building,  and  Zoning  Depart-  3.1. 

ments  on  strengthening  the  ordinance.  It  is  a  recommendaton  that  the  ordinance  include:  specific  reference  to 
the  NEMs  and  the  affected  areas  (including  references  to  the  current  annual  maps  within  the  body  of  the  ordi¬ 
nance),  a  change  in  the  use  regulation  table  to  include  a  noise/land  use  compatibility  determination,  specific 
prohibition  on  zoning  approval  for  noise  sensitive  sites  within  the  designated  noise  affected  areas.  FAA  Ac¬ 
tion:  Approved. 

11.  Local  Environmental  Review.  A  formal  local  environmental  review  program  should  be  established,  with  NCP,  page  48  and  Tables 
thresholds  or  mechanisms  to  trigger  a  local  environmental  review  of  proposed  development  if  it  lies  within  the  2.2  and  3.1 . 
environs  surrounding  PBIA.  The  following  measures  are  recommended:  designation  of  a  govemmentai/airport 

liaison  staff  position  to  address,  annong  other  issues,  aiqx>rt/community  development  issues;  environmental 
review  of  new  development  shall  include  zoning  review,  building  structure  and  content,  height  review  using 
FAR  part  77  criteria  and  local  land  use  regulations,  noise/land  use  compatibility  based  on  FAR  part  150 
guidelines  and,  when  approved,  the  Palm  Beach  County  airport  land  use  compatibility  zoning  ordinance;  and 
formal  coordination  meetings  between  the  liaison  and  other  local  government  staff  be  held  on  a  monthly 
basis.  FAA  Action:  Approved  except  for  measures  pertaining  to  FAR  part  77  height  criteria,  which  is  dis¬ 
approved  for  purposes  of  part  150.  Part  77  height/hazard  zoning  is  not  a  noise  mitigation  nneasure  and  is  not 
approvable  under  part  150.  The  airport  operator  is  encouraged  to  incorporate  part  77  into  its  overall  environ¬ 
mental  review  process. 

12.  Real  Estate  Disclosure.  This  measure  involves  disclosure  to  a  potential  property/homeowner  of  a  property’s  NCP,  pages  48-49  and  Ta- 
location  relative  to  noise  exposure  contours  of  PBIA.  A  real  estate  disclosure  program  addressing  the  follow-  bles  2.2  and  3.1 

ing  is  recommended:  Make  the  revised  NEMs  and  NCP  matters  of  public  record;  update  the  public  record  of 
the  NEMs  and  NCP  annually;  provide  all  officially  listed  realtors  in  Palm  Beach  County  with  information  detail¬ 
ing  noise  contours  every  six  rrxMiths;  and  include  a  noise  notice  in  the  public  record  and  real  estate  informa¬ 
tion.  Guidelines  of  the  Florida  DOT  and  Real  Estate  Code,  agents  are  (k>ligated  to  inform  prospective  buyers 
of  any  known  or  potential  issues  of  which  they  are  aware.  The  burden  of  notification  is  shifted  from  the  DOA 
to  the  real  estate  agents.  FAA  Action:  /Approved. 

13.  Building  Code  Revision.  This  measure  references  the  revision  of  the  local  building  codes  (Southern  Stand-  NCP,  page  49,  Tables  2.2 
ard)  to  require  that  proper  noise  insulating  materials  are  used  in  new  construction  or  re-development.  This  and  3.1,  Appendix  J.2. 
measure  was  recommended  in  the  original  NCP  and  is  included  as  a  recorrvnendation  of  the  Revised  NCP. 

The  April  1987  PBIA  Noise  Abatement  and  Mitigation  Study  (NAMS)  provided  detsiiled  information  on  how  the 
codes  should  be  revised,  in  section  5  of  the  document.  The  information  contained  in  that  report  is  still  valid 
and  is  reprinted  in  Apperidix  J.2.  DOT/FAA  document  PP-92-5,  “Guidelines  for  the  Sournf  Insulation  of  Resi¬ 
dences  Exposed  to  Aircraft  Operations”,  will  be  made  available  at  all  local  government  building  departments. 

FAA  Action:  Approved. 

14.  Easement  Acquisition — Undeveloped  Land.  This  measure  involves  acquisition  of  avigation  easements  for  NCP,  page  49,  Figure  2.5, 
undeveloped  parcels  within  and  in  close  proximity  to  the  DNL  65  and  DNL  70  ncjise  contours  as  added  pro-  and  Tables  2.2  and  3.1. 
tection  from  noncompatible  future  development.  The  DOA,  through  l(x»l  govemment/airport  liaison,  will  iden¬ 
tify  all  undeveloped  parcels.  Based  cxi  the  level  of  success  of  the  other  preventive  measures,  for  those  par¬ 
cels  that  may  still  be  zoned  to  allow  incxmpatible  development,  the  DOA  will  contact  the  property  owners  re¬ 
garding  the  acquisition  of  an  avigation  easement  from  the  undeveloped  parcel’s  property  rights.  FAA  Action: 

Approved.  The  airport  operator  intends  to  purchase  an  easement  to  prevent  norKompatible  development. 

15.  Land  Acquisition — Undeveloped  Land.  In  some  instances,  none  of  the  re<x>mmended  preventive  land  use  NCP,  page  49,  Tables  2.2 
strategies  would  prevent  an  undeveloped  parcel  from  being  developed  incompatibly.  In  those  instances,  the  and  3.1. 

DOA  may  consider  acquiring  the  property.  The  use  of  the  local  environmental  review  measure  [Measure  1 1  in 
this  Record  of  Approval]  will  provide  notification  to  the  DOA  of  such  instances.  The  implementation  process 
will  follow  the  same  procedures  as  those  for  developed  land  [Meeisure  8  in  this  ROAj.  FAA  Action:  Approved. 

This  measure  is  subject  to  an  evaluation  at  the  time  of  innilementation  that  the  property  is  within  the  DNL  65 
dB  contour,  and  to  a  determination  that  the  undeveloped  property  either  has  been  zoned  incompatibly  or  is  in 
imminent  danger  of  being  developed  incompatibly  unless  it  is  acquired  by  the  airport  operator. 

IMPLEMENTATION,  MONITORING,  AND  REVIEW  ACTIONS: 

16.  Noise  and  Operations  Monitoring  System.  The  DOA  will  acquire  eind  install  a  noise  and  operations  monitor-  NCP,  page  50  and  Tables 
ing  system  to  support  implementation,  monitoring,  and  review  of  other  NCP  elements.  The  major  components  2.2  and  3.1. 

of  the  system  will  be  flight  track  monitoring,  aircraft  performance  monitoring,  noise  monitoring,  user  interface  & 
database  management,  meteorological  monitoring,  audio  &  tower  radio  rrKxiitoiing  &  recording  capabilities, 
and  aircraft  &  flight  identification  components.  FAA  Action:  Approved. 

17.  Prepare  Annual  Ldn  Contours.  The  DOA  Noise  Office  will  continue  to  develop  annual  Ldn  contours  to  meet  a  NCP,  page  50  and  Tables 

PBIA  commitment  to  an  ongoing  annueU  review  of  the  noise  contours.  FAA  Action:  Approved.  2.2  and  3.1 . 

18.  Annual  Review  of  Magnetic  Headings.  It  is  recommended  that  the  FAA  Air  Traffic  Control  Tower,  with  DOA  NCP,  page  51  and  Tables 
assistance,  review  the  magnetic  headings  annually  and  revise  the  departure  instructions  to  pilots  to  reflect  2.2  and  3.1. 
changes  in  the  magnetic  heading  of  the  airport’s  runways.  FAA  Action:  Approved. 
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19.  NEM/NCP  Review.  At  a  nfrinimum,  the  NCP  should  call  for  updating  the  NEM  at  the  end  of  the  five  year  NCP,  page  51  and  Tables 
forecast  period.  If  traffic  levels  either  exceed  the  forecast  levels  by  15%  or  drop  below  the  current  levels  by  2.2  and  3.1. 

15%,  the  CX3A  should  review  the  NEM.  In.  addition,  should  the  annual  contours  show  a  significant  difference 
between  the  annual  contours  and  the  approved  NEM  contours,  the  DOA  should  consider  more  in-depth  noise 
analysis  and  potential  revision  of  the  NCP  and  NEM.  A  significant  change  is  defined  as  an  area  of  non-com¬ 
patible  land  use  within  the  65  dB  LDN  contour  where  the  annual  contour  exceeds  the  relevant  NEM  contour 
set  by  1.5  decibels  or  greater.  When  PBIA  has  a  100  percent  Stage  3  airline  fleet,  it  would  be  appropriate  to 
review  the  NEM  and  NCP.  FAA  Action:  Approved. 

20.  Runway  27R  ILS.  The  DOA  is  moving  ahead  with  plans  to  install  an  Instrument  Landing  System  (ILS)  on  NCP,  page  51  and  Tables 
Runway  27R.  This  ILS  will  greatly  improve  adherence  to  the  preferred  arrival  track  for  that  runway.  This  2.2  and  3.1. 
measure  was  a  recommended  action  of  the  previous  NCP.  FAA  Action:  Approved.  This  measure  was  ap¬ 
proved  in  the  1985  NCP.  It  is  noted  that  the  proposed  funding  source  does  not  include  Federal  funding  (50 

percent  State  and  50  percent  DOA). 

21.  Program  Publicity:  Pilot  Handout.  Figure  2.8  presents  a  draft  recommended  pilot  handout.  The  pilot  handout  NCP,  page  51,  Figure  2.8, 

would  provide  information  on  various  noise  abatement  policies,  including:  detailed  description  of  noise  abate-  and  Tables  2.2  and  3.1; 
ment  flight  paths;  requested  use  of  FAA  AC  91-53  procedures  and  Teterboro  noise  abatement  departure  pro-  PBIA  Noise  Abatement 

cedures;  preferential  runway  use  program;  and  ground  runup  procedures.  The  DOA  will  distribute  the  bulletin.  Bulletin;  March  14,  1995, 

Copies  also  would  be  posted.  The  ‘Teterboro  procedure”  is  simitar  to  National  Business  Aircraft  Association’s  letter  from  PBIA. 

(NBAA)  departure  procedures  for  aircraft  weighing  less  than  75,000  pounds.  The  airport  operator  has  stated 

that:  (1)  This  is  an  existing  NADP  that  is  recommended  as  a  first  preference  for  those  pilots  who  are  familiar 
with  the  procedure  and  (2)  the  NBAA  procedure  is  recommended  for  other  pilots  (page  38  of  the  NCP)  emd 
(3)  pilots  groups  have  reviewed  the  procedures  (Air  Line  Pilots  Association,  Aircraft  Owners  and  Pilots  Asso¬ 
ciation,  and  NBAA)  (March  14,  1995,  tetter  from  PBIA).  FAA  Action:  Approved.  The  most  current  version  of 
the  above-refererKed  FAA  AC  is  91-53A  and  should  be  appropriately  referenced.  The  pilot  handout  should 
reflect  the  voluntary  nature  of  the  flight  procedures,  as  indicated  under  the  appropriate  sections  in  this  ROA 
(Measures  1,  2,  and  3). 

22.  Revise  FAA  Tower  Order.  Changes  to  the  preferential  runway  use  emd  multiple  noise  abatement  departure  NCP,  page  54,  Figure  2.9, 
flight  track  assignment  elements  in  the  PBIA  Noise  Compatibility  Program  will  necessitate  changes  to  FAA  and  Tables  2.2  and  3.1. 
Order  8400.9.  FAA  Action:  Approved.  These  procedures  have  been  approved  as  voluntary  measures  in  this 

ROA  (Measures  2  and  3).  The  FAA  by  formal  order  under  49  U.S.C.  40103  would  implement  these  measures, 
which  would  also  be  subject  to  applicable  environmental  requirements  prior  to  impiementation. 

23.  Program  Publicity:  National  Publications.  There  are  a  number  of  nationally  recognized  publications  that  pro-  NCP,  page  54  and  Tables 
vide  pilots  with  information  on  airport  operating  procedures.  The  DOA  will  request  that  ^ese  publications  in-  2.2  and  3.1. 

dude  appropriate  summaries  of  the  PBfiA  noise  abatement  procedures.  FAA  Actionr Approved. 

24.  Public  Partidpation:  Ongoing  Citizensi  Meetings.  The  DOA  will  continue  to  meet  oti  a  routine  basis  with  the  NCP,  page  54  and  Tables 
CCAN  or  a  similar  group  to  continue  prbmotion  of  public  partidpation  and  to  review  ongoing  noise  abatement  2.2  and  3.1. 

•  measures  and  the  implementation  of  th^  recommendations  of  this  study.  FAA  Action:  Approved. 

25.  Program  Publicity:  AIRWAVES  Newsletter.  The  DOA  will  continue  to  publish  newsletters  at  regular  interveUs  NCP,  page  54  and  Tables 

to  update  residents  and  other  interested  parties  of  the  status  of  PBIA’s  noise  abatement  program.  FAA  Action:  2.2  and  3.1. 

Approved. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  May  17, 1995. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  offices  of  Palm  Beach 
County. 

Issued  in  Orlando,  Florida  on  May  23, 
1995. 

Qiarles  E.  Blair, 

Manager.  Orlando  Airports  District  Office. 
[FR  Doc.  95-16294  Filed  6-30-95;  8:45  am] 
BILLING  CODE  4910-13-M 


Notice  of  Intent  to  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
the  Huntsville  International  Airport, 
Huntsville,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  the  Huntsville 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Llapacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  2, 1995. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson,  Mississippi  39208-2306. 

In  adffition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Luther  H. 
Roberts,  Jr.,  Director  of  Finance/ 
Administration,  Huntsville-Madison 
County  Airport  Authority,  at  the 


following  address:  1000  Glenn  Hearn 
Blvd,  Box  20008,  Huntsville,  AL  35824. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Huntsville- 
Madison  Covmty  Airport  Authority 
under  section  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elton  E.  Jay,  Principal  Engineer,  FAA 
Airports  District  Office,  120  North 
Hangar  Drive.  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  application 
may  he  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Huntsville  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  26, 1995,  the  FAA 
determined  that  the  application  to 
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impose  and  use  the  revenue  firom  a  PFC 
submitted  by  the  Himtsville-Madison 
County  Airport  Authority  was 
substantially  complete  within  the 
reqmrements  of  section  158.25  of  Part 
158.  The  FAA  •will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  19, 1995. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Actual  charge  effective  date:  Jime  1, 

1992 

Estimated  charge  expiration  date: 

October  31,  2008 
Total  estimated  net  PFC  revenue: 
$19,120,698 

Estimated  PFC  revenues  to  be  used  on 
projects  in  this  application:  $16,174 
Brief  description  of  proposed  project(s): 
Replace  ATCT  aii^eld  lighting 
controls  and  acquire  seciuity  vehicle. 
Class  or  classes  of  air  carriers  which  the 
FAA  has  previously  approved 
exemption  from  the  requirement  to 
collect  PFCs:  Air  taxi/commeicial 
operators,  certified  air  carriers,  and 
certified  route  air  carriers  having 
fewer  than  500  annual  enplanements. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  office  of  the  Himtsville-Madison 
County  Airport  Authority. 

Issued  in  Jackson,  Mississippi,  on  June  26. 
1995. 

Elton  E.  Jay, 

Acting  Manager,  Airports  District  Office, 
Southern  Region,  Jackson,  Mississippi. 

(FR  Doc.  95-16295  Filed  6-30-95;  8:45  am] 
WLUNO  CODE  4ai0-1»-« 


Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  on 
the  results  of  the  tenth  session  of  the 
United  Nation’s  Sub-Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  (UNSCOE),  to  discuss 
preparations  for  the  eleventh  session  of 
the  UNSCOE  and  to  report  on  progress 
in  harmonizing  hazardous  materials 


regulations  in  North  America,  with 
particular  emphasis  on  progress  in 
harmonizing  regulations  with  Mexico. 

DATES.:  July  26, 1995  at  9:30  a.m. 

ADDRESSES:  Room  6200,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  . 

FOR  FURTHER  INFORMATION  CONTACT: 

Frits  Wybenga,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety.  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 

primary  purpose  of  this  meeting  will  be 
to  (1)  review  the  progress  made  by  the 
tenth  session  of  the  UNSCOE  which  is 
being  held  from  July  10-21, 1995  and 
(2)  to  begin  preparation  for  the  eleventh 
session  of  the  UNSCOE  to  be  held 
November  4,  through  December  15, 
1995  in  Geneva,  Switzerland.  Topics  to 
be  covered  include  matters  related  to 
explosive  including  the  United  Nations 
(UN)  External  Fire  (Bonfire)  Test, 
restructuring  the  UN  Recommendations 
on  the  Transport  of  Dangerous  Goods 
into  a  model  rule,  criteria  for 
environmentally  hazardous  substances, 
review  of  intermodal  portable  tank 
requirements,  classification  of 
individual  substances  and  requirement 
for  bulk  and  non-bulk  packagings  used 
to  transport  hazardous  materials.  This 
meeting  will  also  proidde  an 
opportunity  to  report  on  the  activities 
related  to  the  harmonization  of 
hazardous  materials  regulations  in 
North  America,  with  particular 
emphasis  on  progress  in  harmcmizing 
regulations  with  Mexico. 

The  public  is  invited  to  attend 
without  prior  notification. 

Issued  in  Washington,  DC,  on  June  27, 
1995. 

Robert  A.  McGuire, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 

(FR  Doc.  95-16245  Filed  7-3-95;  8:45  am] 
BILUNQ  CODE  4910-a0-M 


UNITED  STATES  INFORMATION 
AGENCY 

Meeting  of  the  Advisory  Board  for 
Cuba  Broadcasting 

The  Advisory  Board  for  Cuba 
Broadcasting  will  conduct  a  meeting  on 
Thursday,  July  6, 1995,  at  the  Doral 
Resort  and  Country  Club  in  Miami, 
Florida.  The  intended  agenda  is  listed 
below. 


Presidential  Ad'visory  Board  Meeting, 
July  6, 1995 

Agenda 

I.  Approval  of  Minutes 

n.  Resignation  of  OCB  Director 

ni.  Technical  Update 

rv.  Update  on  Radio  and  T.V.  Marti 

V.  The  Role  and  Responsibility  of  the  Office 

of  the  Inspector  General  within  USIA 

VI.  Old  Business 

(a)  Pending  Investigations 

(b)  Magnavision  Update 
Vn.  New  Business 

VIII.  Public  Testimony 

Meeting  will  begin  at  9:30  a.m.  and 
will  not  require  a  closed  portion  or 
session. 

Members  of  the  public  interested  in 
attending  the  meeting  should  contact 
Ms.  Angela  R.  Washington,  at  the 
Advisory  Board  Office.  Ms.  Washington 
can  be  reached  at  (202)  401-2178. 

Dated:  June  22, 1995. 

Yvonne  F.  Soler, 

Executive  Director,  Presidential  Advisory 
Board  for  Cuba  Broadcasting. 

[FR  Doc.  95-16202  Filed  6-30-95;  8:45  am] 
BILUNQ  CODE  S230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Performance  Review  Board  Members 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  5 
U.S.C.  4314(c)(4)  agencies  are  required 
to  publish  a  notice  in  the  Federal 
Register  of  the  appointment  of 
Performance  Review  Board  (PRB) 
members.  This  notice  re'vises  the  list  of 
members  of  the  Department  of  Veterans 
Affairs  (VA)  Performance  Review 
Boards  which  was  published  in  the 
Federal  Register  on  October  24, 1994 
(54  FR  53512). 

EFFECTIVE  DATE:  June  20,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Kummer,  Office  of  Human 
Resources  Management  (503), 
Department  of  Veterans  Affiurs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  (202)  273-4937. 

VA  Performance  Review  Board  (PRB) 

Eugene  A.  Brickhouse,  Assistant 
Secretary  for  Human  Resources  and 
Administration  (Chairperson) 
Raymond  H.  Avent,  Deputy  Under 
Secretary  for  Benefits 
Shirley  Carozza,  Deputy  Assistant 
Secretary  for  Budget 
Jule  D.  Moravec,  Ph.D.,  Associate  Chief 
Medical  Director  for  Operations 
(Alternate) 


r 
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Harold  F.  Garcey,  Jr.,  Chief  of  Staff  of 
the  Secretary 

Thomas  L.  Garthwaite,  M.D.,  Deputy 
Under  Secretary  for  Health 

Gerald  K.  Hinch,  Deputy  Assistant 
Secretary  for  Equal  Opportunity 

Kathy  E.  Jurado,  Assistant  Secretary  for 
Public  and  Intergovernmental  Affairs 
Lou  Keener,  General  Coimsel 

William  T.  Merriman,  Deputy  Inspector 
General 

Roger  R.  Rapp,  Director  of  Field 
Operations,  National  Cemetery 
System 

Patricia  A.  Grysavage,  Director, 
Executive  Management  and 
Communications,  Veterans  Benefits 
Administration  (Alternate) 

Veterans  Benefits  Administration  PRB 

Raymond  H.  Avent,  Deputy  Under 
Secretary  for  Benefits  (Chairperson) 

Celia  Dollarhide,  Director,  Education 
Service 

J.  Gary  Hickman,  Director, 
Compensation  and  Pension  Service 

Stephen  L.  Lemons,  Director,  Central 
Area 

Harold  F.  Gracey,  Jr.,  Chief  of  Staff, 
Office  of  the  Secretary 

Newell  Quinton,  Director,  Veterans 
Assistance  Service 


Leo  Wurschmidt,  Director,  Southern 
Area 

Veterans  Health  Administration  PRB 

Thomas  L.  Garthweite,  M.D.^  Deputy 
Under  Secretary  for  Health 
(Chairperson) 

Jule  D.  Moravec,  Ph.D.,  Associate  Chief 
Medical  Director  for  Operations  (Co- 
Chairperson) 

Sheila  M.  Cullen,  Acting  Regional 
Director,  Western  Region 

Jim  W,  Delgado,  Director,  Vol\mtary 
Service 

Barbara  L.  Gallagher,  Regional  Driector, 
Eeistem  Region 

Harold  F.  Gracey,  Jr.,  Chief  of  Staff, 
Office  of  the  Secretary 

W.  Todd  Grames,  Chief  Financial 
Officer 

James  L.  Green,  M.D.,  Deputy  Associate 
CMD  for  Rehabilitation  and 
Prosthetics 

John  R.  Higgins,  M.D.,  Regional 
Director,  Southern  Region 

Thomas  B.  Horvath,  M.D.,  Director, 
Mental  Health  and  Behavioral 
Sciences  Service 

Michael  J.  Hughes,  Chief  of  Staff  to  the 
Under  Secretary  for  Health 


David  H.  Law,  M.D.,  Acting  Associate 
Deputy  CMD  for  Clinical  Programs 
Lydia  B.  Mavridis,  Associate  CMD  for 
Administration 

Robert  A.  Perreault,  Director,  Health 
Care  Reform  Office 
Elizabeth  M.  Short,  M.D.,  Associate 
CMD  for  Academic  Afiairs 
David  Whatley,  Regional  Director, 
Central  Region 

Charles  V.  Yarbrough.  Associate  CMD 
for  Construction  Management 

Office  of  Inspector  General  PRB 

Milton  M.  MacDonald,  Deputy  Assistant 
Inspector  General  for  Auditing, 
Deputy  of  State  (Chairperson) 

David  A.  Brinkman,  Assistant  Inspector 
General  for  Analysis  and  Followup, 
Deputy  of  Defense 
Wilbur  Daniels,  Assistant  Inspector 
General  for  Inspections  and 
Evaluations,  Department  of 
Transportation 

Dated:  June  20, 1995. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  95-16168  Filed  6^-30-95;  8:45  am] 
BILLING  CODE  S320-01-M 
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This  section  of  the  FEDERAL  REGiSTER 
conUkins  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3]],  that 
the  July  13, 1995  regular  meeting  of  the 
Farm  Oedit  Administration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Wednesday,  July  19, 1995 
at  2  p.m.  An  agenda  for  this  meeting 
will  be  published  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Floyd  Fithian,  Secretary  to  the  Farm 


Credit  Administration  Board,  (703)  883- 
4025,  TDD  (703)  83-4444. 

ADDRESS:  Farm  Oedit  Administration, 
1501  Farm  Oedit  Drive,  McLean, 
Virginia  22102-5090. 

Dated;  June  29, 1995. 

Floyd  Fithian, 

Secretoiy,  Farm  Credit  Administration  Board. 
(FR  Doc.  95-16372  Filed  6-29-95;  10:31  am] 
NLUNQ  CODE  STOS-OI-P 


MORRIS  K.  UDALL  SCHOLARSHIP  AND  . 
EXCELLENCE  IN  NATIONAL  POLICY 
FOUNDATION 

Notice  of  Meeting  Under  the 
Government  in  the  Sunshine  Act 

The  Board  of  Trustees  of  the  Morris  K. 
Udall  Scholarship  and  Excellence  in 
National  Environmental  Policy 
Foundation  will  hold  a  meeting 
beginning  at  4:00  p.m.  on  Friday,  July 


28, 1995,  at  the  Renaissance  Arlington 
Hotel,  950  North  Stafford  Street, 
ArUngton,  VA  22203. 

The  matters  to  be  considered  will 
include:  (1)  Approval  of  By-laws  for  the 
Foundation;  (2)  Approval  of  a  proposal 
to  implement  the  Morris  K.  Udall 
Foundation  Scholarship  Program;  and 
(3)  Approval  of  a  conference  on  the 
subject  of  environmental  conflict 
resolution.  The  meeting  is  open  to  the 
public. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Christopher  L.  Helms,  811  East  First 
Street,  Tucson,  AZ  85719.  Telephone: 
(520)  670-5523. 

Dated  this  28th  day  of  June,  1995. 
Christopher  L.  Helms, 

Executive  Director. 

(FR  Doc.  95-16471  Filed  6-29-95;  3:30  pm] 
BILUNG  CODE  9630-11-M- 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  90 

(FRL-6217-61 

RiN  2060-AF78 

Control  of  Air  Pollution;  Emission 
Standards  for  New  Nonroad  Spark- 
ignition  Engines  At  or  Below  19 
Kilowatts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  the 
first  phase  of  regulations  to  control 
emissions  firom  new  nonroad  spark- 
ignition  engines  at  or  below  19  kilowatts 
(25  horsepower).  Regulatory 
requirements  will  for  the  first  time 
control  emissions  fiom  these  engines, 
which  cause  or  contribute  to 
nonattainment  of  National  Ambient  Air 
Quality  Standards  for  carbon  monoxide 
(CO)  and  ozone.  These  engines  are  used 
principally  in  lawn  and  garden 
equipment.  The  new  standards  are 
expected  to  result  in  a  32  percent 
reduction  in  hydrocarbon  (HC) 
emissions  and  a  7  percent  reduction  in 
CO  emissions  from  these  engines  in  the 
year  2020,  when  complete  fleet  turnover 
is  projected.  A  second  phase  of 
regulations  addressing  emissions  from 
these  engines  is  currently  under 
development. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  August  2, 1995.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Roister  as  of  Augiist  2, 1995. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  EPA  Air 
Docket  LE-131:  Docket  No.  A-93-25  at 
the  U.S.  Environmental  Protection 
Agency,  room  M-1500,  401  M  Street 
SW.,  Washington,  DC  20460.  The  docket 
may  be  insptected  at  this  location  from 
8:30  a.m.  imtil  5:30  p.m.  weekdays.  The 
docket  office  also  may  be  reached  by 
telephone:  (202)  260-7548  (or  fax  (202) 
260-4400).  As  provided  in  40  CFR  part 
2,  a  reasonable  fee  may  be  charged  by 
EPA  for  photocopying. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Snapp,  Office  of  Mobile  Sources, 
Certification  Division,  (313)  741-7900. 

An  informational  workshop  will  be 
held  at  10  a.m.  on  Thursday,  August  10, 
1995,  at  the  Sheraton  Inn,  3200 
Boardwalk,  Ann  Arbor,  Michigan;  for 
more  information,  contact  Linda 
Zirkelbach,  Office  of  Mobile  Sources, 
Certification  Division,  (313)  668—4567. 


SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Obtaining  Copies  of  Documents 

II.  Legal  Authority  and  Background 

III.  Description  of  the  Action 

A.  Overview 

B.  General  Enforcement  Provisions 

C.  Program  Description 

IV.  Public  Participation 

A.  Model  Year  Definition  and  Effective 
Date 

B.  Definition  of  Handheld  Equipment, 
Snowthrowers,  and  Two-stroke 
Lawnmowers 

C.  Requirements  Applicable  to  Vehicle  and 
Equipment  Manufacturers 

D.  CO  Standard 

E.  Labeling 

V.  Environmental  Benefit  Assessment 

VI.  Economic  Effects 

A.  Industry  Cost  Impacts 

B.  Consumer  Cost  Impacts 
C  Cost-Effectiveness 

VII.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

B.  Paperwork  Reduction  Act 

C.  Unfunded  Mandates  Act 

D.  Regulatory  Flexibility  Act 

I.  Obtaining  Copies  of  Documents 
The  proposed  regulatory  language 
(which  was  not  published  with  the 
notice  of  proposed  rulemaking  for  this 
rule),  the  final  rulemaking  (both 
preamble  and  regulatory  language),  the 
Regulatory  Support  Document  (RSD), 
and  the  Response  to  Comments  (RTC) 
are  available  electronically  on  the  , 
Technology  Transfer  Network  (TTN). 
TTN  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA’s  Office 
of  Air  Quality  Planning  and  Standards. 
Users  are  able  to  access  and  download 
TTN  files  on  their  first  call.  After 
logging  onto  TTN  BBS,  to  navigate 
throu^  the  BBS  to  the  files  of  interest, 
the  user  must  enter  the  appropriate 
command  at  each  of  a  series  of  menus. 
The  steps  required  to  access  information 
on  this  rulemaking  are  listed  below.  The 
service  is  fi«e,  except  for  the  cost  of  the 
phone  call. 

TTN  BBS:  919-541-5742  (1,200-14,400 
bps,  no  parity,  eight  data  bits,  one 
stop  bit) 

Voice  help:  919-541-5384; 

Internet  address:  TELNET 
ttnbbs.rtpnc.epa.gov; 

Off-line;  Mondays  irom  8:00-12:00 
Noon  ET; 

1.  Technology  Transfer  Network  Top 
Menu; 

<T>  GATEWAY  TO  TTN  TECHNICAL 
AREAS  (Bulletin  Boards); 

Command:  T; 

2.  TTN  TECHNICAL  INFORMATION 
AREAS; 

<M>  OMS — ^Mobile  Sources 
Information; 

Command:  M; 


3.  OMS  BBS  =====  MAIN  MENU; 

FILE  TRANSFERS; 

<K>  Rulemaking  &  Reporting; 

Command:  K; 

4.  RULEMAKING  PACKAGES; 

<6>  Non-Road; 

Commantl:  6; 

5.  Non-Road  Rulemaking  Area; 

File  area  #  2  .  .  .  Non-Road  Engines; 
Command:  2<CR>; 

6.  Non-Road  Engines. 

At  this  stage,  the  system  will  list  all 
available  nonroad  engine  files.  To 
download  a  file,  select  a  transfer 
protocol  which  will  match  the  terminal 
software  on  your  own  computer,  then 
set  your  own  software  to  receive  the  file 
using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (that  is,  ZIP’ed)  files,  go  to 
the  TTN  top  menu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  TTN  BBS  with 
the  <G>oodbye  command. 

n.  Legal  Authority  and  Background 

Authority  for  the  actions  set  forth  in 
this  rule  is  granted  to  EPA  by  sections 
202, 203, 204, 205,  206,  207,  208,  209, 
213,  215,  216,  and  301(a)  of  the  Clean 
Air  Act  as  amended  (“CAA”  or  “Act”) 
(42  U.S.C.  7521,  7522,  7523,  7524,  7525, 
7541,  7542, 7543, 7547,  7549,  7550,  and 
7601(a)). 

On  May  16, 1994,  the  Agency 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  this  rule.'  That 
proposed  rule  contains  substantial 
information  relevant  to  the  matters 
discussed  throughout  this  final  rule. 

The  reader  is  referred  to  that  document 
for  additional  background  information 
and  discussion  of  various  issues. 

The  Nonroad  Engine  and  Vehicle 
Emission  Study  ^  (“Nonroad  Study”) 
required  by  section  213(a)(1)  of  the  Act 
was  completed  in  November  1991.  The 
Agency  was  required  by  section 
213(a)(2)  of  the  Act  to  determine 
whether  emissions  of  CO,  oxides  of 
nitrogen  (NOx),  and  volatile  organic 
compounds  (VOCs)  firom  new  and 
existing  nonroad  engines,  equipment, 
and  vehicles  are  significant  contributors 
to  ozone  and  CO  concentrations  in  more 
than  one  area  that  has  failed  to  attain 
the  national  ambient  air  quality 
standards  for  ozone  and  This 
significance  determination  was  finalized 


■  59  FR  25399  (May  16. 1994). 

2  The  Nonroad  Study  is  available  in  EPA  Air 
Docket  #A-91-24.  It  is  also  available  through  the 
National  Technical  Information  Service,  referenced 
as  document  PB  92-126960. 
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on  June  17, 1994  (59  FR  31306)  and  is 
incorporated  by  reference  into  this  final 
rulemaking.  In  that  sanve  Federal 
Register  notice,  the  first  set  of 
regulations  for  a  class  or  category  of 
nonroad  engines  that  cause  or 
contribute  to  such  air  pollution, 
required  by  section  213(a)(3),  was 
promulgated  for  new  nonroad 
compression-ignition  (Q)  engines  at  or 
above  37  kilowatts  (kW),  Today’s  action 
continues  to  implement  section 
213(a)(3)  establishing  emission 
standards  and  other  requirements  for 
another  class  or  category  of  nonroad 
engines  that  causes  or  contributes  to 
such  air  pollution:  nonroad  spark- 
ignition  (SI)  engines  at  or  below  19  kW, 
hereafter  referred  to  as  “small  SI 
engines.” 

These  standards  reflect  the  greatest 
degree  of  emission  reduction  achievable 
through  the  application  of  technology 
that  EPA  has  determined  will  be 
available  for  small  SI  engines, 
considering  the  cost  of  applying  such 
technology  within  available  lead  time 
and  noise,  energy,  and  safety  factors 
associated  with  such  technology. 

According  to  the  Noiuoad  Study, 
nonroad  engines,  equipment,  and 
vehicles  contribute  an  average  of  10 
percent  of  summer  V(X!s  in  the 
nineteen  ozone  nonattainment  areas 
included  in  the  study.  Small  SI  engines 
are  the  soiirce  of  half  of  those  nonroad 
summer  VOC  emissions.  In  the  sixteen 
CX)  nonattainment  areas  included  in  the 
study,  nonroad  engines,  equipment,  and 
vehicles  accoimt  on  average  for  9 
percent  of  winter  CO  emissions.  Small 
SI  engines  are  the  source  of  56  percent 
of  the  nonroad  winter  CO  contribution, 
according  to  the  study. 

The  Agency  initiated  a  convening 
process  to  determine  the  best  way  to 
work  with  industry  and  other  interested 
parties  in  developing  regulations  for 
small  SI  engines.  The  conveners 
interviewed  individuals  in  leadership 
roles  in  key  organizations  to  determine 
what  parties  were  interested  in  these 
regulations,  what  issues  were  important 
'to  interested  parties,  and  whether  a 
consultative  rulemaking  process  would 
be  feasible  and  appropriate.  The 
convening  report  recommended  an 
exploratory  meeting  of  interested  parties 
to  discuss  a  consultative  process.^  After 
two  such  meetings,  it  was  suggested  that 
EPA  consider  a  two-phased  approach  to 
regulation  of  small  SI  engines.  In  the 
first  phase,  EPA  would  propose 
regulations  for  new  small  SI  engines 
through  the  normal  regulatory  process 


^  A  copy  of  the  convening  report,  dated  August 
24, 1992,  is  available  in  the  docket  for  this 
rulemaking. 


rather  than  a  consultative  process.  The 
Phase  1  regulations  would  be  similar  to 
the  Regulation  for  1995  and  Later  Utility 
and  Laivn  and  Garden  Equipment 
Engines  issued  by  the  California  Air 
Resource  Board  (CARB),  modified  as 
necessary  to  meet  CAA  requirements 
(for  example,  EPA’s  proposal  could 
modify  CARB’s  program  by  including 
engines  preempted  firom  regulation  in 
California).  The  Phase  1  proposal  would 
be  completed  as  soon  as  possible,  but  no 
later  than  spring  of  1995.  The  second 
phase  of  regulation  could  be  developed 
through  the  consultative  process  of 
regulatory  negotiation,  and  could 
include  issues  such  as  useful  life,  in-use 
emissions,  evaporative  emissions, 
refueling  emissions,  test  procedure,  and 
market-based  incentive  programs.  The 
Phase  2  negotiations  were  anticipated  to 
begin  in  Fall  1993  and  continue  for 
approximately  18  months.  The  Agency 
decided  to  proceed  with  this  phased 
approach. 

The  settlement  of  Sierra  Club  v. 
Browner,  Civ,  No.  93-0197  NHJ  (D.D.C. 
1993)  required  EPA  to  propose  emission 
standards  for  small  SI  engines  by  April 
1994  and  to  promulgate  such  standards 
by  May  30, 1995.  In  accordance  with  the 
terms  of  the  settlement,  the  EPA 
Administrator  signed  the  Phase  1  NPRM 
on  April  29, 1994;  the  NPRM  was 
published  on  May  16, 1994  (59  FR 
25399). 

A  public  hearing  was  held  on  June  21, 
1994.  The  close  of  the  comment  period 
on  the  NPRM  was  extended  from  July 
15, 1994,  to  August  5, 1994. 

m.  Description  of  the  Action 

The  general  provisions  of  this  rule  are 
briefly  described  in  this  section. 

A.  Overview 

This  rule  initiates  federal  regulation 
of  emissions  of  HC,  NOx.  and  CO  firom 
certain  new  nonroad  SI  engines  that 
have  a  gross  power  output  at  and  below 
19  kW.'«  A  spark-ignition  engine  is  an 
internal  combustion  engine  in  which 
the  air/ fuel  mixture  is  ignited  in  the 
combustion  chamber  by  an  electric 
spark. 

This  rule  has  the  following  regulatory 
scheme: 

•  Designation  of  product  lines  into 
groups  of  engines  with  similar  emission 
characteristics  (such  groups  are  called 
engine  families), 

•  Manufacturer  emission  testing  of 
selected  engines  with  a  specified  test 
procedure  to  demonstrate  compliance 
with  new  engine  emission  standards. 


^To  convert  kilowatts  to  horsepower  multiply  kW 
by  1.34  and  round  to  the  same  number  of  significant 
digits.  For  example,  3.5  kW  *  1.34  =  4.7  hP. 


•  Labeling  of  engines,  and 
alternatively,  equipment  labeling  if  the 
engine  label  becomes  obscured  when 
placed  in  the  equipment, 

•  Submission  of  an  application  for 
certification  for  each  engine  family, 

•  Inclusion  of  various  certification 
requirements  such  as  the  prohibition  of 
defeat  devices, 

•  Issuance  of  an  emission  certificate 
of  conformity  for  each  engine  family, 

•  Prohibition  against  ofiering  for  sale 
in  the  United  States  engines  not 
certified  by  EPA, 

•  Requirement  that  equipment 
manufacturers  use  the  appropriate 
handheld  or  nonhandheld  certified 
engine  in  their  equipment, 

•  Recordkeeping  and  reporting 
requirements, 

•  EPA  Administrator  testing 
provisions, 

•  Design  warranty  provisions  and 
prohibition  on  tampering, 

•  Inclusion  of  all  new  farm  and 
construction  engines  at  or  below  19  kW, 
state  regulation  of  which  is  preempted 
under  the  CAA, 

•  Development  of  a  volimtary  engine 
manufacturer’s  program  to  evaluate  in- 
use  emission  deterioration, 

•  Requirement  that  if  catalysts  are 
used  in  an  engine  family,  catalyst 
durability  must  be  confirmed  by  means  • 
of  the  evaluation  procedure  that  is 
specified  in  this  notice, 

•  Defect  reporting  and  voluntary 
recall, 

•  Importation  provisions, 

•  General  prohibitions  and 
enforcement  provisions,  and 

•  Production  line  Selective 
Enforcement  Auditing  (SEA).  Certain 
elements  of  EPA’s  on-highway  program 
are  not  being  promulgate  in  this  Phase 
1  rule,  including: 

•  No  certification  requirement  for 
engine  durability  demonstration. 

•  No  performance  warranty, 

•  No  averaging,  banking,  and  trading 
program,  and 

•  No  useful  life  determination,  in-use 
standards,^  nor  mandatory  recall. 

B.  General  Enforcement  Provisions 

As  authorized  in  the  CAA,  EPA  will 
enforce  nonroad  standards  in  a  manner 
similar  to  on-highway  standards. 

Section  213(d)  of  the  Act  provides  that 
the  standards  promulgated  under 
section  213  “shall  be  subject  to  sections 
[206,  207,  208,  and  209],  with  such 
modifications  of  the  applicable 
regulations  implementing  such  sections 


’However.  40  CFR  90.105  specifies  that  a  useful 
life  period  will  be  promulgated  by  1997.  In-use 
standards  and  enforcement  are  expected  to  be 
included  in  Phase  2. 
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as  the  Administrator  deems  appropriate, 
and  shall  be  enforced  in  the  same 
manner  as  standards  prescribed  under 
section  [202].”*  Section  206  specifies 
requirements  for  motor  vehicles  and 
motor  vehicle  engine  compliance  testing 
and  certification.  Section  207  requires 
manufacturers  to  warrant  compliance  by 
motor  vehicles  and  motor  vehicle 
engines  in  actual  use.  Section  208 
requires  recordkeeping  by 
manufacturers  of  new  motor  vehicles  or 
new  motor  vehicle  engines  and 
authorizes  EPA  to  collect  information 
and  require  reports.  Finally,  section  209 
preempts  states  or  any  political 
subdivisions  from  enforcing  standards 
relating  to  control  of  emissions, 
certification,  inspection,  or  any  other 
approval  relating  to  the  control  of 
emissions  of  new  motor  vehicles  or  new 
motor  vehicle  engines,  unless 
specifically  authorized  to  do  so  by  EPA. 
Section  209  also  preempts  states  or  any 
political  subdivision  from  enforcing  any 
standard  or  other  requirement  relating 
to  the  control  of  emissions  firom  new 
nonroad  engines  or  new  nonroad 
vehicles. 

Pursuant  to  this  authority,  EPA  is  in 
today’s  action  promulgating  regulations 
that  require  manufacturers  of  new  small 
SI  engines  to  obtain  certification  and 
that  subject  them  to  Selective 
Enforcement  Auditing.  Any 
manufacturer  of  a  new  small  SI  engine 
is  responsible  for  obtaining  horn  the 
Administrator  a  certificate  of  conformity 
covering  any  engine  introduced  into 
commerce  in  the  United  States. 

The  Agency  is  also  finalizing  general 
enforcement  provisions  and  certain 
prohibited  acts  similar  to  those 
established  for  on-highway  vehicles 
under  sections  203,  204,  205,  and  208  of 
the  CAA.  Section  203  specifies 
prohibited  acts;  section  204  provides  for 
federal  court  injunctions  of  violations  of 
section  203(a);  section  205  provides  for 
assessment  of  civil  penalties  for 
violations  of  section  203;  and  section 
208  provides  the  Agency  with 
information  collection  authority.  The 
general  enforcement  language  of  section 
213(d)  provides  the  Agency’s  authority 
for  applying  sections  203,  204,  205,  206, 
and  208  of  &e  CAA  to  new  small  SI 
engines  and  equipment. 

As  applied  to  nonroad  engines, 
vehicles,  and  equipment  \mder  section 
213(d),  Phase  1  prohibited  acts  include, 
but  are  not  limited  to; 

•  An  engine  manufacturer’s 
introduction  into  commerce  of  new 
small  SI  engines  that  are  not  covered  by 
a  certificate  of  conformity  issued  by  ■ 
EPA, 


*42  U.S.C.  7547(d). 


•  The  introduction  into  commerce  of 
new  small  SI  equipment  and  vehicles 
that  do  not  incorporate  the  appropriate 
nonhandheld  or  handheld  certified 
nonroad  engine, 

•  Tampering  with  emission  control 
devices  or  elements  of  design  installed 
on  or  in  a  small  SI  engine,  and 

•  Failure  to  provide  information  to 
the  Agency  if  requested. 

The  Agency  is  also  establishing 
regulations,  imder  the  authority  of 
section  205  of  the  Act.  which  set  forth 
the  maximiun  statutory  penalties  for 
violating  the  prohibitions. 

The  Agency  is  promulgating  general 
information  collection  provisions 
similar  to  ciirrent  on-highway 
provisions  under  section  208  of  the  Act 
which  include,  but  are  not  limited  to, 
the  manufacturer’s  responsibility  to 
provide  information  to  EPA.  perform 
testing  if  requested  by  EPA,  and 
maintain  records.  In  addition,  emission 
system  defect  reporting  regulations 
require  manufactiurers  to  report  to  EPA 
specific  emission  system-related  defects 
that  afiect  a  given  class  or  category  of 
engines.  Agency  enforcement  personnel 
are  authorized  to  gain  entry  and  access 
to  various  facilities  imder  section  208 
and  today’s  action  includes  these  entry 
and  access  provisions. 

This  rulers  information  requirements 
eu«  similar  to  those  set  forth  in  the 
nonroad  large  Q  rule,’^  but  are  reduced 
horn  the  on-highway  program 
retirements. 

The  Agency  is  authorized  under 
section  217  of  the  CAA  to  establish  fees 
to  recover  compliance  program  costs 
associated  with  sections  206  and  207.  In 
the  future  EPA  will  propose  to  establish 
fees  for  this  nonroad  compliance 
program,  after  determining  associated 
costs  of  the  compliance  program. 

C.  Program  Description 

This  section  describes  several  features 
of  EPA’s  Phase  1  small  SI  engine  and 
vehicle  and  equipment  compliance 
program.  Some  specific  issues  related  to 
the  program  which  require  in-depth 
discussion  are  highlighted  in  section  IV. 
of  this  preamble  (“Public 
Participation’’);  all  issues  commented 
upon  are  addressed  in  detail  in  the 
Response  to  Comments  document, 
located  in  the  docket.  In  particular,  the 
Response  to  Comments  document 
should  be  consulted  fdr  more 
information  dealing  with  issues  that  are 
not  discussed  under  the  Public 
Participation  section  of  this  document 
but  that  have  seen  a  significant  change 
in  EPA  position  between  the  NPRM  and 
the  final  rule  (specifically,  the  selection 


7  59  FR  31306  (June  17, 1994). 


of  the  worst-case  emitter,  the  voluntary 
in-use  testing  program,  the  absence  of  a 
cap  on  noise,  and  the  catalyst  durability 
requirements). 

1.  Applicability 

This  rule  applies  to  new  nonroad  SI 
engines  that  have  a  gross  power  output 
rated  at  or  below  19  kW  and  are 
manufactured  during  or  after  the  1997 
model  year,  for  use  in  the  United  States. 
The  scope  of  this  rule  encompasses  a 
broad  range  of  small  SI  engine 
applications,  including  farm  and 
construction  equipment,  which 
individual  states  are  preempted  finm 
regulating  under  section  209(e)(1)  of  the 
CAA.  New  engines  that  are  covered  by 
this  rule  are  used  in  a  large  and  varied 
assortment  of  vehicles  and  equipment 
including  lawnmowers,  string  trimmers, 
edgers,  chain  saws,  commercial  turf 
equipment,  small  construction 
equipment,  and  lawn  and  garden 
tractors. 

2.  Scope:  Exemptions  and  Exclusions 

Pursuant  to  section  203(b)(1)  of  the 

CAA,  the  Agency  is  promulgating 
exemptions  and  exclusions  finm  this 
new  small  SI  engine  regulation  similar 
to  those  existing  for  on-highway  engines 
and  nonroad  large  Cl  engines.  Nonroad 
engines  used  solely  for  competition  or 
combat  are  excluded  from  regulation  in 
accordance  with  the  CAA.  Exemptions 
have  been  established  for  purposes  of 
research,  investigations,  studies, 
demonstrations,  training,  or  for  reasons 
of  national  security.  Su^  exemptions 
may  be  obtained  either  categorically, 
that  is  without  application  to  the 
Administrator,  or  by  submitting  a 
written  application  to  the 
Administrator.  Export  exemptions  and 
manufacturer-owned  engine  exemptions 
will  be  granted  without  application. 
Testing  exemptions,  display 
exemptions,  and  national  security 
exemptions  must  be  obtained  by 
application. 

The  rule  also  explicitly  limits  its 
coverage  such  that  it  does  not  extend  to 
the  small  SI  engines  described  below; 

(1)  Engines  used  to  propel  marine 
vessels,  as  defined  in  the  General 
Provisions  of  the  United  States  Code,  1 
U.S.C.  3  (1992);  this  definition  of 
“vessel”  includes  every  description  of 
watercraft  or  other  artificial  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water  *; 

(2)  Engines  used  in  underground 
mining  or  engines  used  in  underground 
mining  equipment  and  regulated  by  the 
Mining  Safety  and  Health 


*Tlie  Agency  proposed  appropriate  metliods  of 
reguiating  emissions  from  these  engines  separately; 
the  NPRM  was  published  on  November  9, 1994  at 
59  FR  55930. 
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Administration  (MSHA)  in  30  CFR  parts 
7,  31.  32,  36,  56,  57,  70,  and  75; 

(3)  Engines  used  in  motorcycles  and 
reflated  in  40  CFR  part  86,  subpart  E; 

(4)  Engines  used  in  aircraft,  as  that 
term  is  defined  in  40  CFR  87.1(a); 

(5)  Engines  used  in  recreational 
vehicles.  Recreational  vehicles  are 
defined  as  engines  which  have  no  speed 
governor  and  which  have  a  rated  speed 
of  greater  than  or  equal  to  5,000 
revolutions  per  minute  (rpm).  Engines 
used  in  recreational  vehicles,  by 
definition,  are  not  used  to  propel  marine 
vessels,  and  they  cannot  he  capable  of 
meeting  the  criteria  to  be  categorized  as 
a  Class  III,  rv,  or  V  engine  under  this 
rule. 

3.  Model  Year  and  Efiective  Date 

The  model  year  definition  employed 
for  the  engines  covered  by  this 
rulemaking  is  the  same  as  that 
employed  for  on-highway  certification. 
A  model  year  includes  January  1  of  the 
calendar  year  for  which  it  is  designated, 
but  does  not  include  a  January  1  for  any 
other  calendar  year.  The  maximiun 
duration  of  a  model  year  is  one  calendar 
year  plus  364  days. 

This  rule  is  efi^ive  with  model  year 
1997.  A  manufacturer  may  choose  to 
produce  both  certified  engine  families 
and  imcertified  engine  families  during 
annual  production  periods  that  start 
before  ^ptember  1, 1996.  Annual 
production  periods  commencing  prior 
to  September  1, 1996  must  not  exceed 
twelve  months  in  duration;  this 
limitation  is  only  applicable  for  the 
start-up  of  this  program.  Engines 
manufactured  in  a  production  period 
commencing  on  or  after  September  1, 
1996  must  be  certified.  The  sole 
exception  among  regulated  engines  is 
for  Class  V  engines  that  are  preempted 


from  regulation  in  the  State  of 
California;  for  these  engines,  the 
effective  date  of  the  rule  is  January  1, 
1998. 

New  replacement  engines 
manufactured  after  the  applicable 
effective  date  are  subject  to  this  rule. 

The  Agency  is  not  establishing  a 
separate  effective  date  for  nonroad 
equipment  and  vehicle  manufacturers. 
However,  as  long  as  they-do  not 
stockpile  noncertified  engines, 
equipment  and  vehicle  manufacturers 
may  continue  to  use  noncertified 
engines  built  prior  to  the  effective  date 
until  noncertified  engine  inventories  are 
used  up. 

4.  Engine  Classes 

Engine  classes  are  specified  both  by 
engine  displacement,  as  measured  in 
cubic  centimeters  (cc),  and  by  the  type 
of  equipment  the  engine  powers — either 
handheld  or  nonhandheld.  There  are 
five  engine  classes  covered  by  this  rule. 
Each  has  a  imique  sef  of  emission 
standards.  Nonhandheld  engine  classes 
are:  Class  I — engines  less  than  225  cc  in 
displacement;  and  Class  II — engines 
greater  than  or  equal  to  225  cc  in 
displacement.  Engines  powering 
equipment  defined  as  handheld  are 
classified  as  Class  III:  engines  less  than 
20  cc  in  displacement,  or  Class  IV: 
engines  equal  to  or  greater  than  20  cc 
and  less  than  50  cc  in  displacement,  or 
Class  V:  engines  equal  to  or  greater  than 
50  cc  in  displacement.  The  emission 
standards  promulgated  today  are 
considered  Phase  1  new  small  SI  engine 
standards. 

5.  Handheld  Engine  Qualifications 
Small  SI  engines  are  categorized  as 

either  handheld  or  nonhandheld. 


depending  on  the  use  of  the  equipment 
in  which  the  engine  is  installed.  A 
handheld  engine  must  meet  at  least  one 
of  the  following  four  conditions: 

(1)  The  engine  must  be  used  in  a  piece 
of  equipment  that  is  carried  by  the 
operator  throughout  the  performance  of 
the  intended  fimction(s). 

(2)  The  engine  must  be  used  in  a  piece 
of  equipment  that  must  operate 
multipositionally,  such  as  upside-down 
and/or  sideways,  to  meet  its  intended 
function(s). 

(3)  The  engine  must  be  used  in  a  one- 
person  auger  for  which  the  combined 
engine  and  equipment  dry  weight  is 
under  20  kilograms  (kg). 

(4)  The  engine  must  be  used  in  a  piece 
of  equipment,  other  than  ^  augur,  for 
which  the  combined  engine  and 
equipment  dry  weight  is  imder  14  kg,  no 
more  than  two  wheels  are  present,  and 
at  least  one  of  the  following  attributes  is' 
also  present: 

•  The  operator  must  alternately 
provide  support  or  carry  the  equipment 
throughout  the  performance  of  its 
intended  function(s). 

•  The  operator  must  provide  support 
or  attitudinal  control  for  the  equipment 
throughout  the  performance  of  its 
intended  function(s). 

•  The  engine  is  used  in  a  hand 
portable  generator  or  piunp. 

6.  Emission  Standards 

Under  this  rule,  exhaust  emissions 
from  new  nonroad  small  SI  engines 
must  not  exceed  the  standards 
applicable  to  their  engine  families  based 
on  their  engine  class,  as  listed  in  Table 


Table  1.— Exhaust  Emission  Standards 


Engine  characteristics 

Polkitant  (gram  per  kilowatt-hour) 

Class 

Application 

Displacement 
(cdbic  cm) 

HC  +  NOx 

HC 

CO 

NOx 

1 

Nonhandheld . 

<225 

16.1 

469 

II 

Nonhandheld . 

13.4 

469 

III 

Handheld . 

<20 

295 

805 

5.36 

IV 

Handheld . 

^0.<50 

241 

805 

5.36 

V 

Handheld . 

161 

603 

5.36 

The  Agency  is  providing  exceptions 
to  nonhandheld  standards  for  engines 
used  in  two  types  of  nonhandheld 
equipment.  Engines  used  in  two-stroke 
snov^rowers  and  engines  used  in  two- 
stroke  lawnmowers  are  allowed  to 
comply  with  the  handheld  standards.  In 
addition,  the  number  of  two-stroke 
lawnmower  engines  allowed  to  meet 
handheld  standards  is  subject  to  a 


declining  annual  production  cap;  any 
excess  annual  production  would  have  to 
meet  nonhandheld  standards.  Moreover, 
manufacturers  of  engines  used 
exclusively  in  snowthrowers  and  ice- 
augers  will  be  required  to  certify  to  and 
comply  with  only  the  applicable 
nonhandheld  or  handheld  CO  standard, 
and  will  not  have  to  meet  the  HC 
standards,  either  nonhandheld  or 


handheld,  imless  they  opt  to  certify  to 
those  standards.  The  Agency  has 
decided  to  finalize  the  combined  HC  + 
NOx  standard  for  Classes  I  and  II  while 
requiring  that  the  individual  test  results 
for  HC  and  NOx  also  be  submitted,  as 
proposed. 

The  Agency  has  not  addressed 
standards  for  air  toxics  in  this  action. 
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7.  Engine  Family  Categorization 

For  the  purpose  of  demonstrating 
emission  compliance,  EPA  is  requiring 
that  manufacturers  of  small  SI  engines 
divide  their  product  line  into  groups  of 
engines,  called  engine  families,  which 
are  comptosed  of  engines  having 
identical  physical  characteristics  and 
similar  emission  characteristics.  Small 
SI  engine  families  are  determined  by 
using  the  same  criteria  currently  used  to 
define  on-highway  motorcycle  engine 
families. 

To  be  placed  in  the  same  engine 
family,  engines  are  required  to  be 
identical  in  all  the  following  applicable 
respects: 

(1)  Combustion  cycle; 

(2)  Cooling  mechanism; 

(3)  The  cylinder  configuration  (inline, 
vee,  opposed  bore  spacings,  and  so 
forth); 

(4)  The  number  of  cylinders; 

(5)  The  engine  class; 

(6)  The  number  of  catalytic  converters 
(location,  volume,  and  composition), 
and 

(7)  The  thermal  reactor 
characteristics. 

At  the  manufacturer’s  option,  engines 
identical  in  all  the  above  respects  could 
be  further  divided  into  difierent  engine 
families  if  the  Administrator  determined 
that  such  engines  were  expected  to  have 
different  emission  characteristics.  This 
determination  would  be  based  on  a 
number  of  features,  such  as  the  intake 
and  exhaust  valve  or  port  size,  the  fuel 
system,  exhaust  system,  and  method  of 
air  aspiration. 

8.  Certificate  of  Conformity, 
Requirements  of  Certification 

Each  manufacturer  of  a  new  nonroad 
small  SI  engine  is  responsible  for 
obtaining  fi-om  the  Administrator  a 
certificate  of  conformity  covering  any 
engine  introduced  into  commerce  in  the 
United  States,  before  such  engine  is 
sold,  ofiered  for  sale,  introduced  or 
delivered  for  introduction  into 
commerce,  or  imported  into  the  United 
States. 

Section  203  of  the  CAA  does  not 
prohibit  the  production  of  engines, 
vehicles,  or  equipment  before  a 
certificate  of  conformity  is  issued.  An 
engine,  a  vehicle,  or  equipment  may  be 
covered  by  the  certificate  provided: 

•  The  engine  conformed  in  all 
material  respects  to  the  engine 
described  in  the  application  for  the 
certificate  of  conformity,  and 

•  The  engine,  vehicle,  or  equipment 
was  not  sold,  ofi^ered  for  sale, 
introduced  into  commerce,  or  delivered 
for  introduction  into  commerce  prior  to 
the  effective  date  of  the  certificate  of 
conformity. 


The  Agency  has  established  a  number 
of  requirements  that  an  engine 
manufacturer  must  satisfy  prior  to 
granting  a  certificate  of  conformity. 
Engines  equipped  with  adjustable 
operating  parameters  must  comply  with 
all  the  applicable  emission  standards 
over  the  hill  range  of  op>erating 
parameters  and  adjustments.  Use  of  any 
device  on  a  nonroad  engine  which 
senses  operation  outside  normal 
emission  test  conditions  and  reduces 
the  ability  of  the  emission  control 
system  to  control  the  engine’s  emissions 
is  a  prohibited  act  that  is  subject  to  civil 
penalties. 

Use  of  defeat  devices  is  a  prohibited 
act  subject  to  civil  penalties.  The 
Agency  reserves  the  right  to  require 
testing  of  a  certification  test  engine  over 
a  modified  test  procedure  if  EPA 
suspects  a  defeat  device  is  being  used  by 
an  engine  manufacturer  on  a  particular 
engine. 

Finally,  EPA  is  requiring  that  all 
engine  crankcases  be  closed  to  preclude 
the  emissions  that  occur  when  a 
crankcase  is  vented  to  the  atmosphere. 
Since  most  currently  produced  engines 
do  have  closed  crankcases,  EPA  believes 
this  requirement  will  impact  relatively 
few  manufacturers. 

9.  Certification  Procedures — 

Application  Process 

Each  engine  manufacturer  must 
submit  an  application  to  EPA  requesting 
a  certificate  of  conformity  for  each 
engine  family  for  every  model  year.  The 
Agency  will  issue  certificates  to  cover 
production  for  a  single  model  year.  An 
application  must  be  submitted  every 
model  year  even  when  the  engine  family 
does  not  change  from  the  previous 
certificate,  although  representative  test 
data  may  be  reused  in  the  succeeding 
model  year’s  application. 

The  test  engine(s)  representing  an 
engine  family  must  demonstrate  that  its 
emissions  are  less  than  or  equal  to  each 
separate  emission  standard.  If  the 
emissions  fi'om  the  test  engine  are  below 
the  applicable  standards  and  all  other 
requirements  of  the  regulation  are  met 
(including  the  information  required  in 
40  CFR  part  90),  EPA  will  issue  a 
certificate  of  conformity  for  that  engine 
family. 

The  application  must  provide  EPA 
with  sufficient  information  to  assess  the 
appropriate  test  results  and  determine 
the  physical  and  emission 
characteristics  of  the  engine  family,  as 
well  as  compliance  with  the  applicable 
emission  standards.  It  is  important  that 
the  engine  manufacturer  succinctly, 
fully,  and  accurately  submit  all 
pertinent  information  to  EPA  and 
maintain  internal  records  which  can  be 


easily  accessed  if  such  access  is 
determined  to  be  necessaiy  by  EPA. 

If  changes  to  an  engine  family 
configuration  occur  after  the  application 
is  submitted  which  cause  the  changed 
version  to  be  the  engine  family’s  worst 
case  emitter,  then  emission  testing  of 
the  changed  version  is  required. 
Additionally,  the  Administrator  may 
require  a  manufacturer  to  conduct 
testing  of  a  changed  version  that  is  not 
a  worst  case  emitter  to  demonstrate 
compliance. 

10.  Certification  Procedures — ^Testing 
Overview  and  Preliminaries 

The  emission  level  used  to  certify  an 
engine  family  must  be  equal  to  the 
hipest  emission  test  level  reported  for 
any  engine  configuration  in  that  family. 
The  engine  manufacturer  is  responsible 
for  selecting  and  testing  one  engine  fi-om 
each  engine  family  which  is  most  likely 
to  be  that  engine  family’s  worst  case 
emitter.  The  Agency  expects  that  the 
worst  case  engine  would  normally  be 
that  engine  configuration  which  has  the 
highest  weighted  brake-specific  fuel 
consumption  over  the  certification  test 
cycle,  but  will  allow  the  manufacturer 
to  submit  data  fiom  another  engine  if  it 
can  support  its  contention  that  the 
alternative  engine  represents  the  worst 
case  emitter.  The  Agency  may  verify  the 
test  results  by  requiring  Administrator 
testing  of  this  engine,  or  it  may  opt  to 
test  any  available  test  engine 
representing  other  configurations  in  the 
engine  family  if  it  believes  the 
manufacturer  did  not  make  a  good  faith 
effort  to  select  the  worst  case  emitter. 

Before  the  manufacturer  carries  out  • 
emission  testing,  it  must  perform  a 
number  of  hours  of  service 
acciunulation  on  each  test  engine  over 
the  dynamometer  cycle  of  its  choice, 
based  on  good  engineering  practices  (for 
example,  an  operational  cycle 
representative  of  typical  “break-in”  of  a 
new  production  engine  in  actual  use). 
For  each  engine  family,  the 
manufacturer  must  determine  the 
number  of  hours  required  to  stabilize 
the  emissions  of  the  test  engine,  but  this 
stabilization  period  cannot  exceed 
twelve  hours.  The  manufacturer  must 
maintain  and  provide  in  its  application 
to  the  Administrator  a  record  of  the 
rationale  used  both  in  making  the 
dynamometer  cycle  selection  and  in 
making  the  service  accumulation  hours 
determination. 

The  manufacturer  must  conduct 
emission  tests  of  the  selected  engine(s) 
using  the  test  procediire  established  in 
40  CFR  part  90.  However,  this 
rulemaldng  does  provide  for  EPA  review 
and  approval  of  special  test  procedures 
if  the  small  SI  engine  is  not  capable  of 
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being  satisfactorily  tested  under  the 
established  test  procedures. 

The  Agency  does  not  require  engine 
manufactiurers  to  maintain  any 
certification  test  engine  after  a 
certificate  has  been  granted;  however, 
the  manufactiuer  may  find  it  useful  to 
do  so  for  future  showings  to  EPA.  For 
example,  a  manufactiirer  may  use  such 
engines  for  back-to-back  testing  when 
running  changes  occur  and  the 
manufacturer  wishes  to  show  that  no 
significant  emissions  impact  has 
resulted. 

11.  Certification  Procedvures — Fuels 

For  the  purposes  of  Phase  1  nonroad 
small  SI  compliance  testing,  EPA  has 
decided  to  allow  the  optional  use  of 
Indolene  fuel  in  addition  to  the  Clean 
Air  Act  Baseline  (CAAB)  fuel  that  was 
specified  in  the  proposal.  (Indolene  is 
the  trade  name  for  the  fuel  specified  at 
40  CFR  86.113  for  most  light-duty 
compliance  test  procedures,  referred  to 
as  "Otto-cycle  test  fuel”  in  the 
regulations.)  Since  the  GARB  regulation 
allows  the  use  of  either  Indolene  or 
Phase  2  fuel,  a  test  performed  using 
Indolene  could  be  used  to  satisfy  Imth 
federal  and  CARB  requirements  for 
small  SI  engines.  The  Agency  reserves 
the  right  to  perform  confirmatory  testing 
as  well  as  selective  enforcement  audits 
on  either  CAAB  or  Indolene,  regardless 
of  which  fuel  the  manufacturer  chooses 
for  its  data  submittal. 

This  rule  sets  forth  nospecial 
standards  nor  test  procedures  for 
engines  that  utilize  fuels  other  than 
gasoline.  These  regulations  apply 
regardless  of  the  fuel  utilized  by  a  small 
SI  engine,  so  long  as  the  engine 
otherwise  meets  the  criteria  for  coverage 
under  this  rule.  The  Agency  will 
consider  whether  additional  guidance  or 
regulation  is  appropriate  regarding  any 
relevant  issues  brought  to  its  attention 
concerning  engines  &at  use  fuels  other 
than  gasoline.  The  Agency  requests  that 
such  concerns  be  relayed  to  EPA  as  they 
arise. 

The  Agency  may  revisit  the  fuel 
specifications  issue  in  a  future  small 
nonroad  engine  rulemaking,  depending 
upon  the  standards  and  te^nology 
anticipated  to  be  necessary  for 
compliance. 

12.  Certification  Procedures — Emission 
Test  Procedure  for  HC,  CO,  and  NOx 

The  rule  establishes  a  single  test 
procedure  that  includes  a  test  cycle  for 
measuring  HC,  CO,  and  NOx-  There  are 
three  different  cycles  available:  one 
cycle  applies  to  all  Class  III,  IV,  and  V 
engines  (Cycle  C),  while  two  cycles  are 
permissible  for  use  with  Class  I  and  11 
engines  (Cycles  A  and  B). 


Cycle  B  can  be  used  for  those  Class  I 
and  n  engine  families  in  which  100 
percent  of  the  engines  are  sold  with  a 
governor  that  maintains  engine  speed 
within  ±  2  percent  of  rated  speed  (the 
manufacturer-specified  maximum 
power  of  an  engine)  under  all  operating 
conditions.  Cycle  B  is  a  six-mode  steady 
state  cycle  consisting  of  five  power 
modes  at  rated  speed  and  one  no-load 
mode  at  idle  speed.  For  all  other  Class 
I  and  n  engines,  Cycle  A  is  required. 
Cycle  A  is  identical  to  Cycle  B,  except 
the  five  power  modes  are  run  at 
intermemate  engine  speed  (85  percmit 
of  rated  speed). 

The  engine  manufac^iirer  must  use 
Cycle  C  for  engines  falling  into  Classes 
m,  rv,  and  V.  Cycle  C  is  a  two-mode 
steady  state  cycle  consisting  of  one 
power  mode  (at  rated  speed)  and  one 
no-load  mode  at  idle  speed.  The  test 
modes  for  each  cycle  must  be  run  in  a 
prescribed  order. 

The  methods  used  to  measiu«  the 
gaseous  emissions  of  HC,  CO,  and  NOx 
for  all  small  engines  are  independent  of 
engine  type  and  test  cycle.  . 
Manufacturers  may  sample  eniissions 
using  either  the  Raw  Gas  Method  or  the 
Constant  Volume  Sampling  Method. 
Using  either  method,  each  test  engine 
must  be  stabilized  at  each  mode  l^fore 
emission  measurement  began.  After 
stabilizing  the  power  output  during 
each  mode,  the  concentration  of  each 
pollutant,  exhaust  volume,  and  fuel 
flow  is  determined.  The  measured 
values  are  weighted  and  then  used  to 
calculate  the  grams  of  exhaust  pollutant 
emitted  per  kilowatt-hour. 

13.  Confirmatory  Testing  Options 

The  Agency’s  confirmatory  testing 

provisions  set  forth  in  this  rule  allow 
EPA  flexibility  in  determining  when 
and  where  engine  testing  may  occur. 
The  Agency  may  require  confirmatory 
engine  testing  at  any  given  location, 
including  at  a  manufacturer’s  facility, 
and  may  also  require  the  manufacturer 
to  make  available  specified 
instrumentation  and  equipment.  Any 
testing  conducted  at  a  manufactiuer’s 
facility  must  be  scheduled  by  the 
manufacturer  as  promptly  as  possible. 
Authorized  EPA  personnel  must  be 
given  access  to  the  facilities  to  observe 
such  testing. 

14.  Retention  of  Information; 
Amendments  to  the  Application 

The  manufacturer  is  responsible  for 
retaining  certain  information  applicable 
to  each  test  engine,  along  with  copies  of 
the  submitted  applications  for 
individual  certificates  of  conformity. 
The  manufacturer  must  also  submit  an 
amendment  to  the  application  or 


certificate  of  conformity  whenever 
additional  small  SI  engines  are  added  to 
an  engine  family  or  changes  are  made  to 
a  product  line  covered  by  a  certificate  of 
conformity.  Notification  normally 
would  occur  prior  to  either  producing 
such  engines  or  making  such  changes  to 
a  product  line. 

15.  Selective  Enforcement  Auditing 
Program 

The  small  SI  engine  SEA  program, 
authorized  by  CAA  section  213,  is  an 
emission  compliance  program  for  new 
production  nonroad  engines  that  allows 
EPA  to  issue  an  SEA  test  order  for  any 
engine  family  for  which  EPA  has  issued 
a  certificate  of  conformity.  Failure  of  an 
SEA  may  result  in  suspension  or 
revocation  of  the  certificate  of 
conformity  for  that  engine  family.  To 
have  the  certificate  reinstated 
subsequent  to  a  suspension,  or  reissued 
subsequent  to  a  revocation,  the 
manufacturer  must  demonstrate  by 
showing  passing  data  that 
improvements,  modifications,  or 
replacements  have  brought  the  family 
into  compliance.  The  manufacbuer  may 
challenge  EPA’s  suspension  or 
revocation  decision  based  on 
apphcation  of  the  sampling  plans  or  the 
manner  in  which  tests  were  conducted. 

16.  No  Useful  Life  Period,  In-use 
Enforcement,  or  Mandatory  In-use 
Testing  Program 

The  final  rule  does  not  determine  a 
small  SI  engine  useful  life  period  or 
establish  an  in-use  enforcement 
program.  However,  as  further  explained 
in  the  Response  to  Comments 
dociunent,  the  Agency  is  allowing  a 
voluntary  in-use  testing  program 
modeled  on  the  testing  program  it 
proposed  in  the  NPRM.  The  Agency  will 
not  require  approval  of  in-house  test 
programs  volimtarily  created  by 
manufacturers  nor  creation  of  such 
programs.  Instead,  the  Agency  will 
provide  guidance  according  to  the 
testing  program  proposed  in  the  NPRM 
to  those  manufacturers  who  choose  to 
conduct  a  program  by  which  they  could 
test  a  sample  of  engines  while  in-use. 

Althou^  EPA  has  promulgated  no  in- 
use  emission  standards  for  Phase  1 
engines,  it  anticipates  that 
manufacturers  would  take  appropriate 
actions  to  prevent  recurrence  of  in-use 
noncompliance  should  it  be  discovered. 
Volimtary  in-use  testing  will  not  be  a 
requirement  that  needs  to  be  fulfilled 
imder  a  conditional  certificate  program. 
Therefore,  the  conditional  certificate 
program  that  was  proposed  for  Phase  1 
is  not  being  adopted. 

One  commenter  suggested  that  a 
volimtary  testing  program  be  developed 
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in  place  of  a  'mandatory  program  to 
develop  meaningful  data.  EPA  agrees 
that  this  type  of  a  program  is  more 
appropriate  for  Phase  1  and  will  allow 
manufacturers  to  become  familiar  with 
an  in-use  testing  program.  Because  the  . 
Agency  has  chosen  not  to  promulgate  an 
in-use  standard  or  useful  life  period 
within  this  rule,  it  has  decided  that  a 
mandatory  in-use  testing  program 
conducted  by  manufacturers  is 
lumecessary  at  this  time. 

17.  Labeling 

The  engine  manufacturer  is 
responsible  for  proper  labeling  of 
engines  from  each  engine  family. 
Manufacturers  must  label  every  engine 
covered  by  this  rulemaking,  but  they  are 
not  required  to  supply  imique  numbers 
for  each  engine.  The  label  indicates  that 
the  engine  can  meet  the  standards 
appropriate  to  its  class. 

The  Agency  has  decided  that  an 
engine  label  that  meets  the  labeling 
requirements  for  engines  sold  in  the 
state  of  California  will  be  accepted  as 
meeting  federal  labeling  requirements, 
provided  the  label  states  that  it  meets 
federal  standards. 

This  action  also  requires  that 
equipment  and  vehicle  manufacturers 
apply  a  supplemental  label  to  the 
equipment  or  vehicle  if  the  engine  label 
is  obscured. 

18.  Importation  Restrictions 

Nonconforming  small  SI  engines, 

vehicles,  and  equipment  will  generally 
not  be  permitted  to  be  imported  for 
purposes  of  resale,  except  as  specifically 
permitted  by  this  action.  This  rule 
provides  certain  exemptions  for  various 
reasons,  including  repairs  and 
alterations,  testing,  pre-certification, 
display,  national  seciuity,  and  hardship. 
In  addition,  nonconforming  small  SI 
engines  that  are  exempted  from 
importation  restrictions  include  engines 
greater  than  20  original  production 
years  old,  engines  used  solely  in 
competition,  and  certain  engines  proven 
to  be  identical,  in  all  material  respects, 
to  their  corresponding  United  States 
certified  versions. 

Today’s  action  will  permit 
individuals  to  import  on  a  single 
occasion  up  to  three  nonconforming 
small  SI  engines,  vehicles,  or  equipment 
items  for  personal  use  (and  not  for 
purposes  of  resale).  After  an 
individual’s  limit  of  three,  or  after  the 
first  importation,  additional  small  SI 
engines,  vehicles,  or  equipment  will  not 
be  permitted  to  be  imported  under  this 
rule  unless  otherwise  provided  under 
another  exemption  or  exclusion. 

The  Agency  has  also  decided  not  to 
establish  an  independent  commercial 


importers  (IQ)  program  for  small  SI 
engines. 

19.  Defect  Reporting  and  Voluntary 
Recall 

The  Agency  is  adopting  the  proposed 
emission  defect  reporting  regulations 
which  require  a  manufacturer  to  report 
emission-related  defects  that  affect  a 
given  class  or  category  of  small  SI 
engines  whenever  it  identifies  the 
existence  of  a  specific  emission-related 
defect  in  twenty-five  or  more  engines  in 
a  single  engine  family  manufactured  in 
the  same  model  year.  However,  no 
report  need  be  filed  with  EPA  if  the 
defect  is  corrected  prior  to  the  sale  of 
the  affected  engines  to  the  ultimate 
purchaser. 

The  Agency  requires  that  individual 
manufacturers  establish  volvmtary  recall 
programs,  when  appropriate.  It  has 
established  limited  guidelines  for 
engine  manufactiirers  to  follow  when 
undertaking  such  a  program. 

20.  Emission  Defect  Warranty 
Requirements 

The  emission  defect  warranty  will  be 
provided  by  engine  manufacturers  for 
the  first  two  years  of  engine  use,  which 
is  harmonious  with  the  two-year 
warranty  period  set  forth  in  California’s 
lawn  and  garden  regulations.  The 
warranty  requirements  are  consistent 
with  emission  defect  warranty  policies 
developed  for  on-highway  vehicles, 
located  in  section  207(a)  of  the  Act. 
Manufacturers  of  new  nonroad  engines 
must  warrant  to  the  ultimate  purchaser 
and  each  subsequent  purchaser  that 
such  engine  was  (1)  designed,  built,  and 
equipp^  so  as  to  conform  at  the  time 
of  sale  with  applicable  regulations 
under  section  213  of  the  Act,  and  (2) 
free  from  defects  in  materials  and 
workmanship  which  cause  such  engine 
to  fail  to  conform  with  applicable 
regulations  for  its  warranty  period. 

21.  Prohibited  Acts;  Tampering 

The  Agency  is  adopting  provisions 
that  will  prohibit  introducing  engines 
into  commerce  in  the  United  States 
which  are  not  covered  by  a  certificate  of 
conformity  issued  by  EPA.  Additionally 
it  will  be  a  prohibited  act  to  use  a 
regulated  but  uncertified  nonroad 
engine  in  nonroad  vehicles  or 
equipment.  It  is  also  a  prohibited  act  for 
any  person  to  tamper  with  any 
emission-related  component  or  system 
installed  on  or  in  a  small  SI  engine.  The 
Agency  has  applied  the  existing  policies 
developed  for  on-highway  tampering  to 
engines  included  in  this  rule,  (See 
Office  of  Enforcement  and  General 


Counsel;  Mobile  Source  Enforcement 
Memorandum  No.  lA,  June  25, 1974.’) 

Adjustments  outside  of 
manufacturer’s  suggested  parameters, 
installation  of  replacement  parts,  or 
installation  of  add-on  parts  might  not 
necessarily  be  considered  to  be 
tampering  so  long  as  regulated 
emissions  do  not  increase  and  engine 
durability  is  not  adversely  impacted  as 
a  result  of  such  adjustments, 
replacement  parts,  or  add-on  parts.  For 
example,  a  manufacturer  may  install 
conversion  kits  so  that  engines  are 
capable  of  utilizing  alternative  fuels  if 
testing  has  been  conducted  according  to 
the  procedures  specified  in  subpart  E  of 
part  90  to  ensure  that  regulated 
emissions  will  not  increase  as  a  result 
of  the  conversion  and  use  of  alternative 
fuels.  A  manufacturer  is  not  required  to 
send  documentation  that  emissions  do 
not  increase  to  EPA,  but  should  be  able 
to  provide  such  documentation  upon 
request.  EPA’s  tampering  enforcement 
policy  memorandum  cited  above 
addresses  these  issues  and  should  be 
used  as  a  reference  to  determine 
whether  they  constitute  tampering  or 
are  allowable  under  the  provisions  of 
this  rule. 

22.  Catalyst  Durability 

Although  EPA  has  not  established  full 
emission  control  system  durability 
demonstration  requirements  in  the 
rulemaking,  it  expects  manufacturers  to 
design  such  systems  to  be  durable;  that 
is,  to  be  effective  in  realizing  emission 
reduction  benefits  under  normal  in-use 
operating  conditions  not  only  when  the 
engines  are  new,  but  also  dming 
operation  in-use,  over  time.  While  full 
emission  control  system  durability 
demonstration  requirements  are 
expected  to  be  included  in  the  Phase  2 
regulations  for  small  SI  engines,  EPA 
has  concerns  that  certain  emission 
control  components,  namely  catalysts, 
warrant  separate  consideration. 

Therefore,  EPA  is  adopting  durability 
demonstration  requirements  for 
catalysts  in  this  rule.  If  catalysts  are 
used  in  an  engine  family  to  meet  the 
emission  standards  of  this  regulation, 
the  engine  manufacturer  must  affirm 
that  the  durability  of  the  catalysts  has 
been  confirmed  on  the  basis  of  the 
evaluation  procedure  that  is  specified  in 
this  rulemaking.  The  requirements 
adopted  by  EPA  differ  in  some  ways 
from  the  proposal  (regarding  thermal 
stress  testing  requirements,  exhaust  gas 
composition  for  testing  of  three-way 
catalysts,  and  deterioration  limits)  that 
are  discussed  in  more  detail  in  the 
Response  to  Comments. 

’EPA  Air  Docket  #A-93-25,  item  II-B-01. 
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23.  No  Cap  on  Noise 

While  EPA  proposed  that  noise 
produced  hy  new  small  SI  engines 
would  not  ^  allowed  to  increase  over 
current  levels  as  a  result  of  the  proposed 
emission  standards,  it  has  decided  not 
to  promulgate  such  a  requirement. 
Although  EPA  continues  to  believe 
noise  control  is  important,  without 
standards  and  test  procedures,  such  a 
requirement  is  not  enforceable.  The 
Agency  expects  that  the  types  of 
modifications  to  current  engine  design 
that  will  he  performed  to  assure 
compliance  with  emission  standards 
will  not  impact  noise  levels.  However,' 
EPA  may  regulate  engine  noise  if  it 
becomes  aware  that  noise  levels  do 
actually  increase  subsequent  to 
promulgation  of  this  rulemaking. 

24.  No  Averaging,  Banking,  and  Trading 
Program 

This  rule  does  not  extend  averaging, 
banking,  and  trading,  nor  any  of  the 
elements  of  such  a  program,  to  the 
certification  program  for  the  engines 
subject  to  this  regulation.  Averaging, 
banking,  and  trading  are  being 
discussed  as  options  for  Phase  2. 

IV.  Public  Participation  and  Comment 

The  Agency  received  submissions 
during  the  comment  period  for  the 
NPRM  from  thirty-three  commenters. 
Copies  of  all  of  the  written  comments 
submitted  to  EPA,  as  well  as  records  of 
all  oral  comments  received  during  the 
comment  period,  can  be  obtained  from 
the  docket  for  this  rule  (see  ADDRESSES). 

This  section  responds  to  certain 
comments  received  from  the  public  on 
major  issues.  The  docket  also  contains 
a  “Response  to  Comments”  document 
that  provides  a  more  detailed  summary 
of  the  comments,  including  many  issues 
not  covered  in  this  preamble  because 
they  were  minor  or  less  contentious 
issues,  and  EPA’s  rationale  for  its 
responses. 

A.  Model  Year  Definition  and  Effective 
Date 

This  rule  will  become  effective 
beginning  with  the  1997  model  year. 

The  Agency  proposed  an  effective  date 
of  August  1, 1996  for  implementation  of 
this  rulemaking.  Regarding  the 
definition  of  model  year,  EPA  requested 
comment  on  three  options:  (1)  a  model 
year  beginning  August  1  and  ending 
July  31  of  the  succeeding  year,  (2)  a 
model  year  like  that  in  the  on-highway 
program,  beginning  January  2  of  one 
year  and  ending  December  31  of  the 
succeeding  year,  and  (3)  a  model  year 
like  that  in  the  on-highway  program,  but 
beginning  August  1  and  ending  July  31 
of  the  second  succeeding  year. 


Several  states,  associations  of  state 
and  local  air  officials,  and  an 
environmental  association  supported  an 
effective  date  of  January  1, 1996.  They 
noted  that  delayed  implementation  of 
this  rule  decreases  the  value  of  a  phased 
approach  to  small  engine  regulation  by 
eroding  the  near-term  benefits  of  a 
program  intended  largely  to  provide 
near-term  benefits.  A  state,  an 
environmental  association,  and 
associations  of  state  and  local  air 
officials  that  are  participants  in  the 
regulatory  negotiation  for  the  second 
phase  of  small  engine  regulation  stated 
that  their  agreement  to  participate  in  the 
negotiated  rulemaking  was  based  partly 
on  a  January  1, 1996  effective  date  for 
the  Phase  1  rulemaking. 

Several  states  and  a  manufacturer 
supported  the  proposed  effective  date  of 
August  1, 1996.  One  state  argued  that 
manufacturers  have  had  ample  notice  of 
the  fact  that  they  would  be  regulated, 
and  that  to  delay  would  reward  parties 
that  have  not  devoted  resources  in  good 
faith  to  develop  cleaner  engines. 

Another  state  commented  that  it  would 
have  to  adopt  California’s  regulation  for 
SI  engines  under  25  horsepower  to  get 
the  SIP  credits  it  needs  if  &e  federal 
rule’s  effective  date  is  delayed. 

Several  manufacturers  and  industry 
associations  supported  an  August  1, 

1997  effective  date,  citing  lead  time 
considerations.  An  association  pointed 
out  that  the  interval  between 
promulgation  of  the  final  rule  in  May 

1995  and  the  effective  date  of  August  1, 

1996  would  provide  only  one  year  of 
lead  time  prior  to  implementation, 
which  it  considered  to  be  insufficient 
for  engine  manufacturers  to  retool  to 
achieve  emission  compliance  for 
implementation  of  nationwide 
standards. 

Another  industry  association  and  a 
manufacturer  commented  that  an 
August  effective  date  does  not  coincide 
with  the  production  cycle  for  all  engines 
covered  by  this  rule;  many  operate  on  a 
calendar  year  basis.  That  association 
supported  setting  an  effective  date  two 
years  after  California’s  regulations 
become  effective  (e.g.,  January  1, 1997) 
for  products  that  are  not  preempted  in 
California  and  an  effective  date  two 
years  after  this  Phase  1  rule  takes  effect 
(e.g.,  January  1, 1999)  for  products  that 
are  preempted  in  California.  The 
association  cited  lead  time  concerns, 
particularly  in  regard  to  products  that 
are  preempted  from  regulation  in 
California.  One  manufacturer  supported 
a  January  1998  effective  date  for  engines 
used  in  products  that  are  preempted 
from  regulation  in  California,  arguing 
that  the  additional  lead  time  is  critical 
to  prevent  disruptions  in  supply  since 


most  attention  has  been  focused  on 
engine  development  for  non-preempted 
products. 

Comments  on  the  definition  of  model 
year  were  received  firom  manufacturers 
and  industry,  state  and  local  air 
officials,  and  an  environmental 
association.  All  comments  supported 
the  on-highway  model  year  definition. 

The  Agency  has  decided  upon  a 
model  year  1997  effective  date  and  has 
adopted  the  on-highway  model  year 
definition.  The  1997  model  year  will 
run  from  January  2, 1996  to  December 
31, 1997. 

The  Agency  acknowledges  industry’s 
need  for  sufficient  lead  time.  It  also 
acknowledges  the  need  of  states  to 
realize  reductions  of  air  pollutant 
emissions,  and  to  adhere  to  schedules 
mandated  in  the  CAA  for  reasonable 
further  progress  toward  VOC  reductions 
firom  1990  levels  and  for  attainment  of 
the  National  Ambient  Air  Quality 
Standard  for  ozone.  The  model  year 
1997  effective  date  provides  additional 
lead  time  for  those  manufacturers  that 
take  advantage  of  the  flexibility  allowed 
by  the  model  year  definition;  it  also 
allows  early  introduction  of  complying 
products  by  manufacturers  that  are  in  a 
position  to  produce  complying  products 
earlier  in  the  model  year  rather  than 
later. 

The  Agency  is  allowing  additional 
lead  time  for  Class  V  engines  covered  by 
this  rule  that  are  used  in  farm  and 
construction  equipment  or  vehicles 
which  CAA  section  209(e)(1)(A) 
preempts  from  state  regulation.  The 
effective  date  for  such  Class  V  engines 
is  January  1, 1998. 

Under  the  final  rule,  the  model  year 
includes  January  1  of  the  calendar'  year 
for  which  it  is  designated  and  does  not 
include  a  January  1  of  any  other 
calendar  year.  The  maximum  duration 
of  a  model  year  is  one  calendar  year 
plus  364  days.  A  certificate  of 
conformity  is  issued  for  each  engine 
family  introduced  into  commerce  for  a 
single  model  year.  The  annual 
production  period  within  a  model  year 
for  any  specific  model  within  an  engine 
family  b^ins  either:  (1)  when  such 
engine  is  first  produced,  or  (2)  on 
January  2  of  the  calendar  year  preceding 
the  year  for  which  the  model  year  is 
designated,  whichever  date  is  later.  The 
annual  production  period  ends  either: 
(1)  when  the  last  such  engine  is 
produced,  or  (2)  on  December  31  of  the 
calendar  year  for  which  the  model  year 
is  named,  whichever  date  is  sooner. 

Introducing  a  specific  model  year 
engine  into  commerce  prior  to  or  after 
the  model  year  for  which  the  certificate 
is  issued  and  in  effect  is  a  prohibited 
act.  However,  in  recognition  of  the  fact 
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that  some  manufacturers  will  be  in  a 
position  to  ship  certified  engines  prior 
to  January  2, 1996,  EPA  is  making  an 
exception  for  engine  families  that  are 
certified  by  EPA  prior  to  January  2, 

1996;  such  engine  families  may  enter 
commerce  prior  to  January  2, 1996,  once 
a  certificate  of  conformity  has  been 
issued.  Engines  produced  after 
December  31  of  the  calendar  year  for 
which  the  model  year  is  named  are  not 
covered  by  the  certificate  of  conformity 
for  that  model  year.  A  new  certificate  of 
conformity  demonstrating  compliance 
with  applicable  standards  must  be 
obtained  for  such  engines,  even  if  they 
are  identical  to  engines  built  before 
December  31. 

To  provide  maximum  flexibility  in 
the  start-up  of  this  program,  the  Agency 
is  ihterpretingthe  Phase  1  model  year 
definition  somewhat  difierently  than  in 
the  cm-highway  program.  For  the  1997 
model  year  cmly,  manufacturers  may 
choose  to  produce  both  certified  and 
uncertified  engine  families  during 
annual  production  periods  that  b^in 
prior  to  September  1, 1996.  All  engines 
manufacturod  during  annual  production 
periods  that  begin  on  or  after  September 
1, 1996  must  be  certified.  In  addition, 
annual  production  periods  that  begin 
prior  to  September  1, 1996  may  not 
exceed  twelve  months  in  length,  to 
ensure  that  all  engines  are  certified  no 
later  than  calendar  year  1997.  The 
Agency  has  determined  that  flexibility 
in  the  interpretation  of  the  model  year 
definition  for  program  start-up  is 
necessary  in  fairness  to  manufacturers 
both  to  provide  additional  lead  time  and 
to  accoimt  for  the  variability  in 
production  periods  of  the  small  SI 
engine  industry. 

For  example,  a  manufactiuor  of 
lawnmower  engines  with  an  annual 
production  period  from  July  1996  to 
Jxme  1997  might  choose  to  certify  two- 
thirds  of  its  engine  families  by  July 
1996,  with  the  remainder  of  its 
production  being  imcertified.  Normally, 
the  manufacturer  must  certify  all  its 
engines  in  every  annual  production 
period;  the  enhanced  flexibility 
provided  by  this  special  interpretation, 
which  allows  the  manufacturer  to 
choose  when  to  begin  certifying  in 
production  periods  beginning  tefore 
September  1, 1996,  is  for  the  start-up  of 
this  program  only. 

The  lawnmower  manufacturer  in  the 
example  above  may  call  the  engine 
families  certified  in  calendar  year  1996 
either  model  year  1996  or  model  year 
1997  engines;  the  advantage  to  calling 
them  model  year  1997  engines  is  that 
they  can  then  be  built  past  December  31, 
1996.  Similarly,  the  lawnmower  engine 
families  certified  in  calendar  year  1997 


may  be  called  model  year  1997  or  model 
year  1998  engines,  but  only  model  year 
1998  engines  may  be  built  beyond 
December  31, 1997. 

Another  example  is  a  string  trimmer 
engine  manufacturer  that  operates  on  a 
January  to  December  production  period. 
The  manufacturer  may  choose  to  certify 
any  portion  of  its  engine  families  in 
January  1996,  and  must  certify  all  its 
engine  families  in  January  1997. 

The  Agency  exp^s  that 
manufacturers  will  federally  certify  a 
substantial  niunber  of  engine  families  in 
calendar  year  1996  to  take  maximum 
advantage  of  “green”  marketing 
strategies.  Most  of  the  engine  families 
covered  by  this  regulation  will  already 
have  been  certified  to  California 
standards  prior  to  model  year  1997.  No 
data  are  available  for  EPA  to  accurately 
predict  the  percentage  of  small  engine 
families  that  will  be  certified  in 
calendar  year  1996.  For  purposes  of 
state  implementation  plan  submittals, 
EPA  is  estimating  that  half  will  be 
certified  in  calendar  year  1996. 

Under  no  circumstances  should  the 
model  year  definition  be  interpreted  to 
allow  existing  models  to  “skip”  annual 
certification  by  pulling  ahead  the 
production  of  every  o&er  model  year. 
While  this  situation,  to  the  Agency’s 
knowledge,  has  not  occurred  in  the  past, 
a  practice  of  producing  vehicles  or 
equipment  for  a  two-year  period  would 
violate  the  Congressional  intent  of 
annual  certification  based  upon  an 
annual  production  period.  The  Agency 
is  not  currently  setting  forth  rules  for 
how  to  determine  when  abuse  has 
occurred,  since  this  has  not  been  a 
problem  to  date.  However,  the  Agency 
is  requiring  that  engine  manufacturers 
certify  annually  based  on  an  annual 
production  period. 

B.  Definition  of  Handheld  Equipment, 
Snovkhrowers,  and  Two-stroke 
Lawnmowers 

1.  Definition  and  General  Provisions 

The  Agency  proposed  that  small  SI 
engines  be  categorized  as  either 
handheld  or  nonhandheld,  depending 
on  the  usage  of  the  equipment  in  which 
the  engine  is  installed.  To  qualify  as 
handheld,  it  was  proposed  that  the 
engine  be  required  to  meet  at  least  one 
of  three  criteria.  In  summary,  the  criteria 
are  that  the  engine  must  be  used  in  a 
piece  of  equipment  that  is  carried  by  the 
operator;  or  that  it  is  operate 
multipositionally;  or  that- it  is  used  in  a 
two-wheeled  piece  of  equipment  having 
a  combined  engine  and  equipment  dry 
weight  imder  14  kg  and  also  has  certain 
other  specific  attributes  (for  the  criteria 
ilMletail,  see  section  in.C.5.  of  this 


preamble,  “Handheld  Engine 
Qualifications”). 

Comments  on  this  issue  submitted  by 
state  and  environmental  organizations 
suggested  that  EPA  tighten  the 
definition  to  further  limit  the  extent  of 
the  handheld  category  and  prevent 
abuse  of  the  classifications,  while 
manufacturers  and  their  organizations 
suggested  loosening  the  definition  to 
allow  the  equipment  of  concern  to  their 
group  to  fall  into  the  handheld  category. 

The  Agency  is  retaining  its  handheld 
equipment  definition  largely  as 
proposed,  with  the  only  ch^ges  being 
the  addition  of  a  fourth  category  for  one- 
person  augers  under  20  kg  and  the 
elimination  of  the  term  “exclusively” 
from  the  category  for  pumps  and 
generators.  Based  on  an  extensive 
review  of  product  literature,  the  Agency 
believes  that  this  revised  definition 
adequately  describes  those  types  of 
equipment  that  are  legitimately 
handheld  while  excluding  nonhandheld 
applications. 

As  described  more  fully  in  the 
preamble  to  the  proposed  rule,  the 
necessity  for  a  distinction  between 
handheld  and  nonhandheld  equipment 
is  based  in  part  on  the  substantial 
difference  Iwtween  emissions  from 
current  four-stroke  and  two-stroke 
engines,  which  is  an  inherent  result  of 
their  design  difrerences.  Although  two- 
stroke  engines  have  significantly  higher 
emissions',  their  use  is  necessary  in 
some  applications  because  they  are 
generally  lifter  for  the  same  rated 
power  and  can  be  used  in  any 
orientation,  unlike  their  four-stroke 
coimterparts.  Of  course,  the  Agency  is 
not  requiring  the  use  of  either  two- 
stroke  or  four-stroke  engines  in  any 
particular  type  of  equipment.  If 
technological  advances  are  such  that 
two-stroke  engines  can  meet  the 
nonhandheld  standards,  manufacturers 
are  fi«e  to  utilize  that  technology  or  any 
other  technology  that  can  meet  the 
standards.  The  distinction  between 
handheld  and  nonhandheld  equipment 
is  not  to  specifically  limit  the  use  of  any 
type  of  engine  but,  rather,  to  limit 
emissions  as  much  as  is  achievable 
while  recognizing  the  unique  needs  of 
handheld  applications. 

The  Agency  is  sympathetic  to 
comments  that  it  should  coordinate  its 
handheld  definition  with  GARB. 
Nevertheless,  it  believes  that  its 
definition  clarifies  and  expands  on  the 
GARB  definition  in  ways  important  to 
the  federal  program.  Given  the  different 
mandates  of  the  two  organizations  and 
the  specific  air  quality  problems  of  the 
State  of  Galifomia,  EPA  believes  it  is  not 
inappropriate  for  the  definitions  to  be 
slightly  difierent. 
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Also,  an  investigation  into  the  types 
of  equipment  each  definition  would 
cover  reveals  that  there  is  a  very  high 
degree  of  overlap.  Equipment  types 
considered  by  the  EPA  to  be  handheld 
include,  but  are  not  limited  to,  string 
trimmers,  hedge  clippers,  brush  cutters, 
hover  mowers,  leaf  blowers,  chain  saws, 
clearing  saws,  and  concrete,  masonry, 
and  cutoff  saws.'®  These  equipment 
types  meet  EPA’s  general  definition  of 
handheld  equipment,  while  pumps, 
generators,  snowthrowers,' '  edgers, 
cultivators,  tillers,  continuous  diggers, 
and  trenchers  must  be  under  14  kg  and 
have  no  more  than  two  wheels  to  be 
considered  handheld,  and  augers  must 
be  under  20  kg  and  be  intended  for  one- 
person  use  to  be  considered  handheld. 

Some  commenters  suggested  that 
equipment  weighing  14  kg  is  too  heavy 
to  be  handheld,  but  did  not  suggest  an 
acceptable  alternative  weight.  Others 
felt  it  was  too  light  for  an  upper  limit. 
The  Agency  agrees  that  14  kg  is  indeed 
heavy  for  some  uses  and  some 
consumers,  but  also  believes  that  certain 
pieces  of  equipment  at  that  weight 
would  be  used  in  a  handheld  manner 
(such  as  lightweight  edgers  and  tillers). 

It  is  likely  that  market  forces  would 
limit  the  manufacture  and  sale  of 
“handheld”  equipment  that  is  too  heavy 
for  the  typical  consumer  of  such 
products.  Indeed,  a  review  of  product 
literature  indicates  that  14  kg  appears  to 
be  the  break  point  that  the  market  has 
chosen  between  equipment  types 
powered  with  two-stroke  engines  and 
those  powered  by  four-stroke. 

Additionally,  for  products  not  falling 
into  the  general  handheld  definition 
(that  is,  products  not  carried  throughout 
use  and  not  used  multi  positionally),  a 
product  weight  of  less  than  14  kg  is  not 
sufficient  to  qualify  as  handheld.  Such 
products  are  also  limited  to  no  more 
th{m  two  wheels  and  must  need  some 
degree  of  operator  carrying,  support  or 
attitudinal  control  in  order  to  qualify  as 

"’The  Agency  is  aware  that  concrete/masonry/ 
cutoff  saws  are  sometimes  attached  to  carts  for 
extended  or  heavy-duty  cuts.  This  occasional  use 
does  not  negate  their  overall  status  as  handheld 
equipment.  The  Agency  agrees  with  the  comment 
that  such  saws  are  often  used  multipositionally,  and 
thus  fall  into  the  general  handheld  category.  Thus, 
the  14  kg  weight  limit  does  not  apply.  The  same  is 
true  for  hover  mowers. 

"Certain  snowthrowers  that  do  not  meet  the 
handheld  definition  are  nevertheless  allowed  to 
meet  the  handheld,  rather  than  nonhandheld,  CO 
standards.  Engines  used  exclusively  in 
snowthrowers  will  not  be  required  to  meet  the  HC 
standards,  either  handheld  or  nonhandheld,  unless 
manufacturers  of  these  engines  opt  to  certify  to 
those  standards.  See  below  for  further  discussion. 

For  augers,  this  break  point  is  20  kg. 

'-^See  note  to  docket  summarizing  product 
weights,  dated  2/17/95,  by  Lisa  Snapp,  U.  S. 
Environmental  Protection  .Agency.  (^A  Air  Docket 
#A-93-25.) 


handheld;  that  is,  they  must  not  be 
completely  ground-supported.  The 
Agency  believes  that  these  additional 
constraints  will  prevent  true 
nonhandheld  equipment  from 
inadvertently  falling  into  the  handheld 
category. 

On  the  other  hand,  the  mere  fact  of 
some  degree  of  ground  support  should 
not  disqualify  a  piece  of  equipment 
from  the  handheld  category.  Some 
lightweight  products  requiring  some 
level  of  ground  support,  including 
products  with  one  or  two  wheels,  would 
typically  be  considered  handheld  by  the 
general  public.  Equipment  such  as 
lightweight  snowthrowers,  tillers  and 
edgers  with  up  to  two  wheels  would 
require  some  carrying,  support  or 
attitudinal  control;  lawnmowers  and 
three-  and  four-wheeled  edgers, 
conversely,  would  be  completely 
ground-supported  and  thus  not 
handheld.*'* 

Some  commenters  stated  that  pumps 
and  generators  under  14  kg  should  not 
qualify  as  handheld.  The  categorization 
was  intended  primarily  for  small  pumps 
and  generators  that  would  be 
transported  into  remote  areas,  and  is 
hereby  retained.  The  State  of  California 
has  a  special  provision  allowing  such 
equipment  with  non-certified  engines  to 
be  purchased  by  emergency  response 
organizations.  The  Agency  is  taking  a 
somewhat  different  route  toward  a 
similar  end,  while  making  these  pieces 
of  equipment  more  widely  available  but 
subject  to  the  handheld  standards. 

Tne  Agency  wishes  to  clarify  that  all 
pumps  and  generators  under  14  kg  with 
no  more  than  two  wheels  will  be 
categorized  as  handheld  equipment.  The 
phrase  “the  engine  is  used  exclusively 
in  a  generator  or  pump”  was  not  meant 
to  preclude  handheld  status  for  pumps 
and  generators  with  engine  models  that 
are  also  used  in  other  pieces  of 
handheld  equipment.  The  Agency 
agrees  that  the  term  “exclusively”  in  the 
handheld  definition  is  superfluous  and 
it  has  been  removed. 

For  this  rule,  only  earth  and  ice 
augers  that  are  under  20  kg  (including 
a  bit  of  typical  size  for  that  model)  and 
are  sold  for  use  primarily  by  one  person 
will  be  considered  handheld.”  Two 

■'*  Additionally,  the  use  of  lawnmowers  and, 
similarly,  three-  and  four-wheeled  edgers  on 
hillsides  is  not  considered  to  be  multipositional  use 
and,  hence,  they  do  not  qualify  as  handheld 
equipment.  Nevertheless,  certain  lawnmowers  are 
allowed  to  meet  the  handheld,  rather  than 
nonhandheld,  standards.  See  below  for  further 
discussion. 

All  ice  augers,  whether  or  not  they  qualify  as 
handheld,  will  not  be  required  to  meet  the  HC 
standards,  unless  manufacturers  of  engines  used  in 
those  products  certify  to  the  HC  standards.  Under 
today’s  rule,  ice  augers  will  only  be  subject  to  the 


person  augers,  and  any  auger  of  20  kg 
or  more  (including  the  bit)  must  meet 
the  nonhandheld  standards.  The  Agency 
believes  that  this  slight  broadening  of 
the  definition  reasonably  responds  to 
the  needs  of  auger  manufactvirers  to 
provide  both  a  lightweight  and  a  high- 
strength,  high-power  product  during  the 
time  frame  of  the  Phase  1  regulations. 
Light  weight  is  important  for  one  person 
to  be  able  to  counter  the  torque 
generated  by  the  drilling  operation,  hold 
the  auger  vertically,  lift  it  from  the  hole, 
and  carry  it  to  and  from  the  drilling 
location.  Also,  in  contrast  to  truly 
nonhandheld  equipment,  augers  have 
no  frame  or  wheels  and,  thus,  require 
continuous  operator  support  during  use. 
In  contrast  to  other  equipment  that  is 
clearly  handheld,  however,  augers  are  of 
a  heavier  construction  to  withstand 
greater  forces  during  use,  and  are  used 
for  very  short  bursts  of  time,  so  that  the 
14  kg  weight  limitation  is  not 
applicable.  A  review  of  product 
literature  and  manufactiu’er  comments 
indicate  that  an  upper  limit  of  20  kg 
would  include  most  or  all  one-person 
augers  currently  on  the  market. 

Auger  manufactmrers  are 
predominantly  small  companies  and, 
therefore,  are  somewhat  constrained  in 
their  ability  to  quickly  re-engineer  their 
product,  acquire  a  new  engine  source, 
and  absorb  the  costs  of  a  four-stroke 
engine.  It  is  for  this  reason,  coupled 
with  the  technological  reasons  cited 
above,  that  the  Agency  is  allowing  one- 
person  augers  under  20  kg  to  meet  the 
handheld  definition  for  this  Phase  1 
regulation  of  small  SI  engines.  However, 
this  definition  will  not  necessarily  be 
carried  into  future  regulation  of  small  SI 
engines,  such  as  in  the  Phase  2 
negotiated  rulemaking  activities 
currently  underway. 

2.  Snowthrowers 

The  Agency  proposed  that 
snowthrowers  meeting  the  handheld 
definition  be  considered  handheld 
equipment;  all  other  snowthrowers 
would  be  considered  nonhandheld.  In 
general,  industry  either  opposed 
regulating  snowthrowers  for  HC 
emissions  or  favored  relaxed  emission 
standards  for  two-stroke  snowthrowers, 
while  environmental  and  state  and  local 
air  officials’  associations  favored  more 
stringent  standards. 

One  industry  commenter  argued  that 
EPA  should  at  a  minimum  exempt 
snowthrowers  from  the  hydrocarbon 
standards,  since  emissions  from 
snowthrowers  do  not  demonstrably 
contribute  to  summertime  ozone 

applicable  handheld  or  nonhandheld  CO  standard. 
See  below  for  further  discussion. 
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nonattainment  concentrations. 

According  to  the  commenter.  Phase  I 
accomplishes  no  demonstrable  purpose 
hy  regulating  snowthrower  hydroc^on 
emissions,  as  snowthrowers  are  used 
exclusively  during  the  winter  and 
reductions  achieved  by  regulating 
snowthrowers  would  have  no  benefit  for 
areas  seeking  reductions  in  order  to 
attain  the  ozone  NAAQS  during  the 
hi^  ozone  season. 

mdustry  commented  that  there  eue  no 
snowthrowers  with  SI  engines  that 
weigh  vmder  14  kg.  As  a  result,  all 
snowthrowers  covered  by  the  proposal 
would  be  subject  to  nonhandheld 
standards.  According  to  industry,  if 
snowthrowers  with  two-stroke  engines 
must  comply  with  nonhandheld 
standards,  l^A  would  effectively  be 
banning  such  equipment  and  placing  an 
unreasonable  hardship  on  that  segment 
of  industry.  The  Nonroad  Study 
indicates  that  26  percent  of 
snowthrowers  have  two-stroke  engines. 

Industry  offered  three  main  lines  of 
reasoning  for.the  position  that  all  two- 
stroke  snowthrowers  should  be 
considered  handheld.  First, 
snowthrower  manufactvirers  assumed 
that  Phase  1  standards  would  mirror 
CARB’s  standards,  including  its  special 
exceptions.  Second,  snowthrowers  do 
not  contribute  to  summer  ozone 
nonattainment.  Third,  two-stroke 
snowthrowers  have  design, 
performance,  and  operational 
characteristics  that  fill  a  unique  market 
niche,  and  have  many  of  the  attributes 
of  handheld  equipment. 

The  unique  design,  performance,  and 
operational  characteristics  cited  by 
industry  include  size,  weight, 
maneuverability,  and  ease  of  storage  and 
transport.  Two-stroke  snowthrowers 
have  only  two  wheels  (neither  of  which 
touch  the  ground  during  operation),  and 
operators  must  provide  continual 
support  and  attitudinal  control  by 
raising  and  tilting  the  equipment  in 
order  for  it  to  perform. 

Industry  commenters  noted  that  two- 
stroke  snowthrowers  use  a  5.4  kg  (12 
poimd)  engine  and  a  single  belt-drive 
system,  eliminating  the  weight  of 
additional  belts  and  pulleys.  Moreover, 
almost  all  two-stroke  sno^^rowers  are 
“single-stage,”  according  to  industry 
comments,  meaning  that  they  use  an 
auger  to  gather  snow  and  expel  it  from 
a  single  Camber.  By  contrast,  almost  all 
four-stroke  snowthrowers  are  two-stage 
units  that  use  an  auger  to  gather  snow 
into  one  chamber  and  a  separate 
impeller  to  discharge  it  from  a  second 
chamber,  according  to  comments.  The 
engines  in  four-stroke  snowthrowers 
weigh  between  11  kg  (25  pounds)  and 
27  kg  (60  pounds).  According  to 


information  submitted  by  indiistry,  the 
overall  weights  of  two-stroke 
snowthrowers  range  firom  16.3  kg  (36 
pmmds)  to  39.9  kg  (88  poimds);  the 
average  weight  of  the  two-stroke  models 
listed  was  29.5  kg  (65  pounds).  In  EPA’s 
opinion,  a  product  line  ranging  in 
weight  from  16.3  to  39.9  kg  cannot  fairly 
be  considered  light  in  wei^t,  or 
specifically  designed  to  be  lifted  or 
carried,  and  EPA  is  not  inclined  to  raise 
the  weight  limit  in  the  handheld 
definition  to  30  kg  to  accommodate  such 
equipment. 

Environmental  and  state  and  local  air 
officials’  associations  opposed  handheld 
status  for  two-stroke  snowthrowers. 

They  expressed  concern  about  the  high 
levels  of  unbumed  air  toxics  emitted  by 
two-stroke  engines,  given  operator 
proximity.  The  associations  pointed  out 
that  for  larger  snowthrowers,  four-stroke 
models  are  available,  and  for  the  small 
two- wheeled  version,  electric  models 
are  available. 

Since  EPA  agreed  to  vmdertake  a 
phased  approach  to  small  engine 
regulation  in  March  1993  (see  59  FR 
25399  at  25400-25401  for  a  detailed 
explanation),  EPA  has  maintained  that 
its  Phase  1  program  would  be 
compatible  with  CARB’s  and 
incorporate  compatible  emission 
standards,  where  it  is  appropriate  to  do 
so  in  a  nationally,  rather  than 
regionally,  applicable  regulation. 

After  consiaering  the  comments,  the 
Agency  has  concluded  that  the  HC 
standard  will  be  optional  for 
snowthrowers.  This  is  because,  as  is 
discussed  in  the  preamble  to  the 
proposed  rule  (see  59  FR  at  25416)  and 
by  industry  comments,  snowthrowers 
are  operated  only  in  the  winter,  which 
means  that  they  do  not  measurably 
impact  ozone  nonattainment 
concentrations  and  thus  need  not  be 
subject  to  stringent  control  requirements 
aimed  at  controlling  ozone 
nonattainment.  On  a  national  level, 
ozone  nonattainment  is  primarily  a 
seasonal  problem  that  occurs  during 
warm  sunny  weather.  Regulating  HC 
and  emissions  firom  products  used 
exclusively  in  the  winter,  such  as 
snowthrowers,  will  not  advance  the 
Agency’s  mission  to  correct  this 
seasonal  problem.  EPA  recognizes  that 
California  will  be  regulating  HC 
emissions  fiom  snoi^rowers,  and 
today’s  decision  should  in  no  way 
prejudice  California’s  efforts.  The 
Agency  notes  that  California  faces  a 
uniquely  difficult  problem  in  that  its 
ozone  nonattainment  season  is  year 
round,  and  that  Congress  has  recognized 
California’s  potential  need  to  adopt 
measures  that  are  more  stringent  than 
those  that  apply  in  the  nation  as  a 


whole.  EPA,  instead,  must  promulgate 
regulations  that  apply  nationally  in 
scope  and  that  address  the  air  quality 
problems  that  face  the  nation  generally. 

Under  today’s  rule,  while 
manufacturers  of  snowthrowers  will 
still  be  required  to  certify  to  and  comply 
with  applicable  CO  standards,  they  will 
be  required  to  certify  to  the  HC  standard 
only  where  they  opt  to  become  subject 
to  those  standaMs.  The  Agency  expects 
that  many  snowthrowers  will  in  fact  be 
certified  to  meet  the  HC  standards,  since 
the  technology  necessary  to  meet  those 
standards  will  be  readily  available  to 
snowthrower  manufacturers  and  since 
manufactiuors  may  wish  to  be  able  to 
take  advantage  of  “green  marketing” 
opportunities.  However,  the  Agency 
does  not  believe  it  is  appropriate  at  this 
time  to  absolutely  require  all 
snowthrowers  to  be  certified  to  meet  a 
standard  that  is  meant  to  address 
ambient  air  quality  problems  that  do  not 
exist  when  when  these  products  are  in 
use.  This  decision  in  no  way  affects 
snowthrower  manufacturer 
responsibilities  with  respect  to  the  CO 
standards.  Moreover,  if  an  engine 
manufacturer  produces  an  engine  that  is 
used  in  snowthrowers  and  in  other 
products  that  are  not  used  exclusively 
in  the  winter,  that  engine  must  be 
certified  to  the  applicable  HC  standard. 
Finally,  today’s  decision  applies  only 
with  respect  to  regulating  snowthrowers 
imder  tlds  Phase  I  rule,  and  does  not 
prejudge  how  the  Agency  will  approach 
this  issue  in  Phase  2. 

The  Agency  is  persuaded  by 
comments  describing  the  design, 
performance,  and  operational 
characteristics  of  two-stroke 
snowthrowers  that  two-stroke 
snowthrowers  form  a  distinct  product 
class  from  four-stroke  snowthrowers.  As 
two-stroke  snowthrowers  are  a  distinct 
product  class  that  depends  on  a 
relatively  lighter-weight  product,  EPA 
does  not  consider  four-stroke 
technology  to  be  generally  available 
technology  for  the  more  light-weight 
two-stroke  snowthrowers. 

The  Agency  shares  the  concerns 
raised  by  commenters  about  operator 
proximity  to  high  levels  of  unbumed  air 
toxics  emitted  %  two-stroke  engines  in 
a  regulatory  manner.  However,  EPA 
lacks  sufficient  data  to  address  those 
concerns  at  this  time. 

The  Agency  agrees  with  comments 
that  two-stroke  snowthrowers  would 
meet  the  third  prong  of  the  handheld 
definition  but  for  the  weight  criterion. 
Rather  than  amend. the  weight  criterion 
in  the  handheld  definition  to  include 
two-stroke  snowthrowers,  however,  EPA 
is  providing  an  exception  to 
nonhandheld  standards  that  will  require 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Rules  and  Regulations 


34593 


two-stroke  snowthrowers  to  comply 
with  handheld  standards.  The  exception 
is  based  on  the  distinction  between  two- 
and  four-stroke  snowthrowers  as 
product  classes.  This  result  is  consistent 
with  CARB. 

3.  Lawnmowers 

Under  EPA’s  proposal,  all 
lawnmowers  would  be  classified  as 
nonhandheld  equipment.  The  Agency 
requested  comment  on  four  options  for 
providing  relief  for  two-stroke 
lawnmower  engine  manufacturers. 

Two  industry  manufacturer 
associations,  a  dealer  association,  and 
one  manufacturer  recommended  that 
EPA  allow  two-stroke  lawnmower 
engine  manufacturers  to  meet  handheld 
standards.  They  commented  that  two- 
stroke  lawnmower  engines  would 
efiectively  be  eliminated  from  the 
market  under  the  proposal. 

The  manufacturer  mat  commented 
would  be  particularly  impacted  by  the 
requirement  that  lawnmower  engines 
meet  nonhandheld  standards  because  it 
is  the  largest  producer  of  two-stroke 
lawnmower  engines.  It  argued  that  the 
definition  of  handheld  and 
nonhandheld  should  not  be  used  to 
discriminate  against  engines  according 
to  their  application,  to  bypass  the 
requirement  of  technological  feasibility, 
to  distort  the  competitive  balance  of  the 
industry  by  banning  major  products,  nor 
to  place  disproportionate  burdens  on 
one  company  as  the  price  of 
maintaining  an  important  product  line. 

A  state  commented  that  it  sees  no 
reason  to  grant  special  concessions  to 
some  manufacturers  because  their 
current  product  line  uses  a  more 
polluting  technology  than  their 
competitors:  such  a  policy  would 
penalize  those  manufacturers  that  have 
pursued  cleaner  technologies,  according 
to  this  comment.  Complying  four-stroke 
engines  are  available  and  a  sufficient 
number  of  manufacturers  participate  in 
the  market  to  ensure  competition,  this 
comment  stated. 

Environmental  and  state  and  local  air 
officials’  associations  expressed  strong 
.  opposition  to  the  options  for  relief  for 
two-stroke  lawnmowers:  given  that 
approximately  90  percent  of 
lawnmowers  sold  in  the  United  States 
already  rely  on  four-stroke  technology,'* 
it  can  not  be  argued  that  four-stroke 
engines  are  not  a^ilable  technology  for 

'*See  Table  2-03,  “Inventory  A  &  B  National 
Population  Estimates”  from  the  Nonroad  Engine 
and  Vehicle  Emission  Study  (Report  USEPA  OfHce 
of  Air  and  Radiation  document  *21A-2001, 
November  1991).  The  Nonroad  Study  is  available  in 
EPA  Air  Docket  *A-91-24.  It  is  also  available 
through  the  National  Technical  Information 
Service,  referenced  as  document  PB  92-126960.  . 


all  lawnmowers,  according  to  these 
groups. 

Environmental  and  state  and  local  air 
officials’  associations  commented  that 
manufacturers  have  had  ample 
opportunity  to  react  to  requirements 
that  might  reasonably  have  been 
expected.  These  manufacturers 
participated  in  the  process  that  led  to 
the  IDecember  1990  adoption  of  CARB’s 
standards  and  have  already  enjoyed  a 
four  year  period  in  which  to  take 
appropriate  action.  Those  associations 
also  commented  that  such  regulatory 
relief  would  compromise  the 
effectiveness  of  Phase  1,  and  thereby 
undermine  their  acceptance  of  the 
phased  approach  to^regulation  of  small 
engines. 

The  Agency  is  promulgating  its 
proposal  that  lawnmowers  be  classified 
as  nonhandheld  equipment.  However, 
in  response  to  the  industry  comments, 
EPA  is  providing  an  exception  to  the 
nonhandheld  standard  to  allow  two- 
stroke  lawnmower  engine 
manufacturers  to  produce  a  declining 
percentage  of  two-stroke  lawnmower 
engines  that  meet  handheld  standards 
until  model  year  2003.  This  relief  for 
two-stroke  lawnmower  engine 
manufacturers  is  justified  by  the 
economic  hardship  to  current 
manufacturers  of  two-stroke 
lawnmowers  that  would  result  if  two- 
stroke  lawnmowers  were  required  to 
meet  nonhandheld  standards  upon  the 
effective  date  of  Phase  1,  and  by  the 
need  for  additional  lead  time  for  current 
manufacturers  of  two-stroke 
lawnmowers  to  develop  mowers  that 
meet  nonhandheld  standards:  EPA  has 
concluded  that  handheld  standards  are 
the  most  stringent  standards  achievable 
for  lawnmowers  currently  using  two- 
stroke  engines  in  the  near  term  given 
these  economic  hardship  and  lead  time 
considerations. 

Economic  hardship  that  would  result 
if  two-stroke  lawnmowers  were  required 
to  meet  nonhandheld  standards- is 
documented  in  two  sets  of  comments 
from  an  engine  arid  equipment 
manufacturer.  It  stated  that  it  would  be 
forced  to  close  a  manufactiuing  plant 
that  employs  230  people  unless  some 
form  of  relief  from  the  requirement  that 
all  lawnmowers  comply  with 
nonhandheld  standards  is  granted.  The 
plant  is  devoted  to  two-stroke  engine 
operations,  according  to  the  comments. 
The  manufacturer  commented  that  the 
declining  production  option  would 
avoid  closure  of  the  plant  and  maintain 
a  minimally  necessary  market  presence 
for  its  two-stroke  lawnmowers  during 
Phase  1.  The  manufacturer  stated  that 
its  principal  goal  and  long-term  strategy 
is  to  develop  technology  that  will  enable 


two-stroke  lawnmower  engines  to  meet 
Phase  2  nonhandheld  standards. 
Reducing  sales  below  50  percent  would 
destroy  the  market  for  the  product 
before  Phase  2  technology  could  be  . 
implemented,  and  reduce  plant 
utilization  to  unacceptable  levels, 
according  to  the  manufacturer. 

The  need  for  additional  lead  time  was 
a  common  theme  among  industry 
commenters,  although  only  one  two- 
stroke  mower  engine  manufacturer 
addressed  the  difficulty,  if  not 
impossibility,  of  two-stroke  mowers 
meeting  noiihandheld  standards  by  the 
effective  date  of  Phase  1.  According  to 
this  manufacturer,  it  is  not 
technologically  feasible  for  two-stroke 
engines  to  meet  nonhandheld  standards 
at  this  time.  The  manufacturer  argued  in 
its  comments  that  more  engineering 
effort  is  required  for  two-stroke 
lawnmower  engines  to  meet  handheld 
standards  than  for  four-stroke  engines  to 
meet  nonhandheld  standards.  It  said 
that  this  is  partly  due  to  the  difference 
in  duty  cycles  for  handheld  and 
nonhandheld  engines,  with  handheld 
engines  having  the  advantage  of  a  higher 
horsepower  divisor  than  is  obtained 
under  the  variable  nonhandheld  load 
specifications.  The  manufacturer  stated 
that  it  is  an  engineering  uncertainty 
whether  and  how  valve-control 
techniques  developed  in  the  past,  to 
enhance  power  output  for  smaller  two- 
stroke  engines  used  in  products  such  as 
chain  saws,  might  be  used  to  reduce 
emissions  in  lawnmowers.  Finally,  the 
manufacturer  claimed  that  while  it  is 
conceivable  that  its  technology 
development  could  permit  the 
introduction  of  engines  meeting  the 
Phase  1  nonhandheld  standards  during 
Phase  1,  the  prospect  of  this  occurring 
before  the  year  2001  is  remote.' 

CAA  section  213(a)(3)  specifies  that 
nonroad  emission  standards  must 
achieve  the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  technology  that  the 
Administrator  determines  will  be 
available,  giving  appropriate 
consideration  to  cost,  lead  time,  noise, 
energy  and  safety.  Taking  into  account 
the  economic  hardship  and  lead  time 
considerations  discussed  above,  EPA 
has  determined  that  handheld  standards 
subject  to  a  declining  production  cap 
are  the  most  stringent  emission 
standards  achievable  for  lawnmowers 
that  currently  use  two-stroke  engines. 

Under  the  declining  production  cap, 
two-stroke  lawnmower  engine 
manufacturers  that  wish  to  continue 
producing  two-stroke  lawnmower 
engines  must  establish  a  production 
baseline.  The  production  baseline  is  the 
highest  number  of  two-stroke 
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lawnmower  engines  produced  in  a 
single  annual  production  period  from 
1992  through  1994.  E)ocumentation 
verifying  the  production  baseline  must 
be  submitted  to  EPA  with  the 
application  for  certification.  In  model 
year  1997,  two-stroke  lavramower 
engine  manufacturers  may  produce  100 
percent  of  their  production  baseline, 
which  must  be  certified  to  handheld 
standards.  In  model  year  1998,  two- 
stroke  lawnmower  engine 
manufacturers  may  produce  75  percent 
of  their  production  baseline.  From 
model  year  1999  until  model  year  2003, 
two-stroke  lawnmower  engine 
manufacturers  may  produce  50  percent 
of  their  production  baseline  in  each 
annual  production  period.  In  model 
year  2003,  two-stroke  lawnmower 
engine  manufacturers  must  meet  either 
Phase  1  nonhandheld  standards  or 
Phase  2  nonhandheld  standards, 
whichever  are  applicable. 

Although  EPA’s  approach  is  not 
consistent  with  CARB  regulations, 
which  require  all  lawnmowers  to  meet 
nonhandheld  standards  with  no 
exceptions,  EPA  believes  there  are  two 
valid  reasons  for  the  distinction.  First, 
Congress  has  recognized  the  need  for 
California  to  maintain  its  own  mobile 
source  emission  control  program  (see 
section  209  of  the  CAA)  because  it  faces 
difficult  and  distinct  air  pollution 
problems  and,  as  a  result,  may  need  to 
adopt  measures  more  stringent  than 
those  that  apply  in  the  nation  as  a 
whole.  Second,  EPA's  nonroad  emission 
standards  are  not  allowed  to  be  more 
stringent  than  is  achievable  after 
consideration  of  cost  and  lead  time 
according  to  section  213(a)(3)  of  the 
CAA.  Although  California  is  constrained 
by  similar  criteria  per  the  authorization 
criteria  of  section  209(e),  consideration 
of  such  criteria  is  limited  to  the  State  of 
California.  The  Agency  must  consider 
cost  and  lead  time  when  nonroad 
emission  regulations  affect  the  nation  as 
a  whole.  The  Agency  has  concluded  that 
in  order  for  it  to  meet  the  section 
213(a)(3)  requirements  to  consider  cost 
and  lead  time  in  setting  its  nationally 
applicable  standard,  EPA  must  provide 
for  this  limited  relief  for  manufacturers 
of  lawnmowers  that  use  two-stroke 
engines.  This  conclusion  in  no  way 
prejudges  whether  California  should 
grant  similar  relief. 

In  contrast  to  the  its  treatment  of  two- 
stroke  versus  four-stroke  snowthrowers, 
EPA  is  not  distinguishing  two-stroke 
and  four-stroke  lawnmowers  as  separate 
products,  but  rather  is  recognizing  the 
technological  infeasibility  of  two-stroke 
engines  used  in  lawnmowers  meeting 
the  nonhandheld  standard  by  the 
effective  date.  The  Agency  agrees  with 


commenters  that  four-stroke  technology 
is  generally  available  for  lawnmowers, 
and  that  two-stroke  engines  are  more 
polluting  than  four-stroke  engines. 

Still,  although  four-stroke  technology 
is  theoretically  available  for  all 
lawiunowers,  it  is  not  immediately 
available  for  manufacturers  of  two- 
stroke  lawnmower  engines.  Due  to  the 
cost  and  lead  time  concerns  outlined 
above,  EPA  is  providing  a  reasonable 
opportunity  for  two-stroke  lawnmower 
engine  manufacturers  to  come  into 
compliance  with  nonhandheld 
standards. 

4.  Ice  Augers 

Under  EPA’s  proposal,  all  earth  and 
ice  augers  would  have  been  subject  to 
the  applicable  handheld  or 
nonhandheld  CO  and  HC  standards.  In 
the  preamble  to  the  proposed  rule,  in 
discussing  snowthrowers,  EPA  noted 
that  the  exclusively  wintertime  use  of 
snowthrowers  argues  against  regulating 
emissions  of  HC  fi'om  those  products.  In 
today’s  rule,  EPA  is  in  fact  exempting 
snowthrowers  from  the  requirement  to 
certify  to  and  comply  with  the  HC 
standard,  due  to  the  fact  that  they  do  not 
demonstrably  contribute  to  ozone 
nonattainment  concentrations.  For  the 
same  reasons,  today’s  rule  exempts  ice 
augers  from  the  requirement  to  certify  to 
and  comply  with  HC  standards,  while 
still  requiring  them  to  meet  the 
applicable  CO  standard.  Like 
snowthrowers,  ice  augers  are  clearly 
used  only  dining  the  winter,  and  the 
Agency  does  not  believe  it  would  be 
reasonable  to  subject  them  to  stringent 
control  requirements  aimed  at 
addressing  summertime  ozone 
nonattainment  problems.  At  their 
option,  ice  auger  manufacturers  will  be 
able  to  certify  to  HC  standards,  if  they 
find  that  complying  technology  is 
available  and  wish  to  take  advantage  of 
“green  marketing’’  opportunities.  This 
relief,  however,  is  provided  only  for  ice 
augers.  Earth  augers,  since  they  are  in 
fact  used  during  the  ozone 
nonattainment  season,  will  be  required 
to  certify  to  applicable  HC  standards. 
Moreover,  if  a  manufacturer  produces 
an  engine  that  is  used  in  ice  augers  and 
other  products  that  are  not  used 
exclusively  in  the  winter,  that  engine 
must  be  certified  to  meet  the  applicable 
HC  standard.  Finally,  today’s  decision 
applies  only  with  respect  to  regulating 
ice  augers  under  this  Phase  I  rule,  and 
does  not  prejudge  how  the  Agency  will 
approach  this  issue  in  Phase  2. 


C.  Requirements  Applicable  to  Vehicle 
and  Equipment  Manufacturers 

1.  Requirement  To  Use  Certified  Engines 

The  Agency  proposed  that  vehicle 
and  equipment  manufacturers  using 
small  nonroad  engines  must  use 
appropriate  handheld  or  nonhandheld 
certified  engines,  and  prohibited  the 
introduction  into  commerce  of  nonroad 
vehicles  and  equipment  lacking 
appropriate  certified  engines  after  the 
effective  date.  The  Agency  received 
comments  both  supporting  and 
questioning  its  authority  to  require  the 
use  of  certified  engines.  One  industry 
association  commented  that  EPA  has  no 
authority  to  require  the  use  of  certified 
engines.  A  manufacturer  and  an 
industry  association  commented  that 
EPA’s  authority  under  CAA  section  213 
does  not  extend  to  equipment.  A  state, 
an  association  of  state  and  local  air 
officials,  and  an  environmental 
association  supported  the  requirement 
that  equipment  manufacturers  use 
compl)dng  engines. 

Several  industry  associations 
commented  that  the  prohibition  on 
introducing  into  commerce  vehicles  and 
equipment  lacking  appropriate  certified 
engines  after  the  effective  date  could 
impose  a  substantial  hardship  on 
industry  and  is  unnecessary  to  prevent 
stockpiling.  According  to  their 
comments,  equipment  manufacturers 
now  minimize -the  period  they  store 
engines  to  avoid  the  substantial  costs 
associated  with  financing  and 
warehousing  inventoried  engines.  Two 
associations  asked  EPA  to  clarify  that 
neither  equipment  manufacturers  nor 
dealers  have  any  special  obligation  to 
convert  their  inventories  to  use  certified 
engines. 

The  Agency  is  finalizing  the 
requirement  that  nonroad  vehicle  and 
equipment  manufacturers  use 
appropriate  handheld  or  nonhandheld 
certified  engines,  effective  with  the  1997 
model  year.  In  EPA’s  view,  the  most 
effective  way  to  ensure  that  certified 
engines  are  used  in  nonroad  vehicles 
and  equipment  is  to  require  such 
engines  to  be  used.  CAA  sections  213, 
216,  and  301  provide  authority  for  this 
requirement,  since  EPA  is  required  to 
establish  standards  that  apply  to 
noiuoad  engines  and  the  vehicles  and 
equipment  in  which  they  are  used. 

2.  Separate  Effective  Date 

The  Agency  requested  comment  on  a 
separate  effective  date  for  vehicle  and 
equipment  manufacturers,  due  to 
concern  about  inventories  of 
noncertified  engines  that  could  not  be 
incorporated  into  vehicles  or  equipment 
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by  the  effective  date.  Most  comments 
did  not  support  a  separate  effective  date. 

The  Agency  is  not  establishing  a 
separate  effective  date  for  nonroad 
vehicle  or  equipment  manufacturers. 

The  Agency  recognizes  that  certified 
engines  are  not  likely  to  be  available  in 
the  numbers  needed  by  nonroad  vehicle 
and  equipment  manufacturers  on  the 
effective  date,  and  that  these 
manufacturers  will  continue  to  use 
noncertified  engines  built  prior  to  the 
effective  date  until  noncertified  engine 
inventories  are  used  up  and  certified 
engines  are  available.  As  long  as  vehicle 
and  equipment  manufacturers  do  not 
inventory  engines  outside  of  normal 
business  practices  (that  is,  as  long  as 
they  do  not  stockpile  noncertified 
engines),  they  will  be  considered  to  be 
in  compliance.  The  Agency  is  adding 
language  to  40  CFR  90.1003(b)(4)  to  this 
effect.  Neither  vehicle  and  equipment 
manufacturers  nor  dealers  have  any  , 
obligation  under  this  regulation  to 
convert  their  inventories  to  products 
with  certified  engines. 

D.  CO  Standard 

An  association  of  engine 
manufacturers  requested  an  increase  in 
the  CO  emission  standard  for  Class  I  and 
n  engines  from  the  proposed  level  of 
402  g/kW-hr  to  469  g/kW-hr.  In 
summary,  it  requested  that  the  standard 
be  raised  so  that  industry  can  provide 
consumers,  original  eqmpment 
manufacturers,  and  commercial  and 
industrial  users  with  a  more  complete 
selection  of  engines  (specifically  mass 
market  engines — the  largest  market  for 
small  engines)  that  can  meet  the  Phase 
1  HC  +  NOx  limits  and  perform 
'  acceptably  imder  nearly  all  operating 
conditions. '■' 

The  Agency  had  to  decide  whether  or 
not  to  grant  this  request  based  on  its 
assessment  of  the  technological 
feasibility  of  providing  an  adequate 
supply  of  Class  I  and  II  engines  that 
could  comply  with  the  proposed  402 
g/kW-hr  CO  level  for  the  entire  nation. 
Based  on  the  information  submitted, 
which  is  available  in  the  docket  for  this 
rulemaking,  the  Agency  has  decided 
that  469  g/kW-hr  is  the  lowest 
achievable  CO  standard  for  Classes  I  and 
II,  given  cost  and  lead  time  constraints, 
and  has  set  the  standard  accordingly. 


An  association  of  equipment 
manufacturers  argued  that  402  g/kW-hr 
is  too  stringent  for  Class  V  engines  and 
suggested  that  603  g/kW-hr  would  be  a 
more  appropriate  standard.  The  Agency 
requested  and  received  further  data  and 
information  to  establish  the  appropriate 
limit  for  these  engines.  Additionally,  an 
EPA-performed  benefits  analysis 
showed  that  the  CO  emission 
contribution  in  2020  from  Class  V 
engines  complying  with  a  603  g/kW-hr 
standard  would  decrease  the  benefits  of 
this  rule  by  only  0.7  percent  when 
compared  with  the  proposed  standard  of 
402  g/kW-hr.  The  environmental  impact 
of  this  change  is  low  due  to  the  small 
number  of  engines  in  this  category. 

Based  on  the  technological  reasibility 
information  submitted  and  the  small 
benefits  impact,  EPA  has  concluded  that 
the  proposed  402  g/kW-hr  standard  is 
not  achievable  for  Phase  1  Class  V 
engines.  The  Agency  has  therefore 
decided  to  raise  the  CO  standard  for 
Class  V  engines  fitim  the  proposed  402 
g/kW-hr  to  603  g/kW-hr,  which  EPA 
believes  is  the  most  stringent  standard 
achievable  for  Phase  1  Class  V  engines. 
Most,  if  not  all.  Class  V  engines  are 
preempted  finm  state  regulation  as  farm 
and  construction  equipment.  Therefore, 
compatibility  with  CARB  is  not  of  such 
importance  for  this  engine  class. 
However,  this  position  on  Class  V  CO 
standards  is  applicable  only  to  Phase  1 
and  remains  to  be  determined  in 
upcoming  Phase  2  regulations. 

E.  Labeling 

The  Agency  received  several 
comments  on  its  proposed  labeling 
requirements.  After  considering  the 
comments,  EPA  has  decided  to  provide 
equipment  manufacturers  with  some 
additional  flexibility  requested  by 
commenters  regarding  compatibility 
with  CARB’s  labeling  requirements.  To 
reduce  manufacturer  burden  and 
increase  consistency  with  CARB’s 
requirements,  EPA  will  accept  a  label 
that  has  been  approved  by  CARB  and 
that  contains  language  indicating  federal 
standards  have  also  been  met.  The 
Agency  will  accept  any  of  the  following: 
(1)  A  label  for  50-state  engine  families 
having  language  compatible  with  both 
CARB  and  EPA  requirements,  (2)  a 
CARB  label  with  additional  language  to 


''The  association  states  that  engine 
manufacturers  have  been  working  for  several  years 
to  develop  products  that  will  meet  the  Phase  1 
standards.  Improvements  in  engine  design  have 
been  made  sufficient  to  comply  with  the  HC-t-NOx 


standard,  but  not  meet  the  402  g/kW-hr  CO 
standard. 

’“These  figures  are  based  on  the  assumption  that 
manufacturers  of  engines  used  in  snowthrowers  and 


meet  federal  requirements  for  the  49- 
state  label,  and  (3)  the  EPA  label. 

The  Agency  will  retain  the  provision 
described  in  the  NPRM  that  requires 
equipment  and  vehicle  manufacturers  to 
apply  a  supplemental  label  if  the 
original  engine  label  is  obscured.  This 
provision  is  consistent  with  CARB’s 
approach,  and  ensures  that  owners, 
dealers,  and  repair  personnel  will  have 
access  to  necessary  engine  information 
without  disassembling  the  original 
vehicle  or  equipment. 

In  addition,  EPA  has  dropped  the 
unique  engine  identification  number 
requirement.  Based  on  information 
supplied  by  engine  manufacturers  and 
their  associations,  EPA  has  determined 
that  the  information  to  be  gained  by 
requiring  the  imique  number  did  not 
justify  the  additional  capital  and 
administrative  costs  to  the 
manufacturers.  Because  no  useful  life 
time  period  or  in-use  standard  is  being 
established,  the  Agency  has  decided  to 
allow  in-use  testing  and  recall  on  a 
voluntary  basis  for  Phase  1  and,  as  a 
result,  there  is  no  need  for  EPA  to 
require  the  unique  engine  identification 
number. 

V.  Environmental  Benefit  Assessment 

The  Agency  has  determined  that  the 
standards  set  in  this  rule  will  reduce 
emissions  of  HC  and  CO  and,  despite 
attendant  increased  emissions  of  NOx, 
will  help  most  areas  come  into 
compliance  with  the  National  Ambient 
Air  Quality  Standards  for  ozone  and,  to 
a  lesser  extent,  CO.  Table  2  provides  a 
summary  of  the  annual  nationwide 
emission  impacts  expected  finm  this 
rule,  beginning  with  the  first  full  year  of 
implementation.'*  Percentage 
reductions  shown  are  as  compared  to 
the  projected  levels  from  small  SI 
engines  if  this  rule  were  not  put  into 
place.  Note  that  annual  emission 
reductions  increase  greatly  in  the  first 
few  years  of  the  program  and  level  off 
as  fleet  turnover  is  achieved;  complete 
turnover  is  projected  by  the  year  2020. 
The  underlying  analysis  and  complete 
table  of  emission  reductions  are 
provided  in  the  Regulatory  Support 
Document  (RSD),  a  copy  of  which  is  in 
the  public  docket  for  this  rulemaking. 


ice  augers  will  opt  to  certify  such  engines  to  meet 
the  applicable  HC  standards.  To  the  extent  that  this 
does  not  occur,  estimated  annual  HC  reductions, 
and  estimated  annual  NOx  increases,  would  be 
reduced. 
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Table  2.— Environmental  Impact 


Year 

Annual  HC  reduction 

Annual  CO  reduction 

Annual  NOx  increase 

Tons 

Percent 

Tons 

Percent 

Tons 

Percent 

1997  . 

102,800 

13.1 

244,600 

2.7 

11,000 

67.5 

2000  . 

221,600 

26.9 

538,700 

5.5 

23,900 

137.6 

2003  . : . 

262,700 

30.5 

651,400 

6.3 

27,800 

150.7 

2020  . 

339,000 

32.4 

865,200 

6.7 

36,300 

154.4 

VI.  Economic  Effects 

The  tota]  national  average  annual  cost 
of  this  rule  is  estimated  to  he 
approximately  $70  million.  If  catalysts 
become  necessary,  the  average  annual 
cost  is  estimated  to  be  approximately 
$87  million.  The  net  present  value  of 
pollution  control  capital  costs  is 
estimated  by  EPA  to  be  approximately 
$28  million.  Energy  impacts  are 
expected  to  be  positive,  freeing  up 
approximately  $8  million  for  other  uses 
in  the  economy. 

The  following  summary  presents 
aggregate  costs  broken  down  by  engines 
used  in  nonhandheld  and  those  used  in 
handheld  equipment.*^  For  greater 
detail  of  expected  cost  impacts,  see  the 
RSD. 

A.  Industry  Cost  Impacts 

Industry  will  bear  pollution  control 
costs  that  are  moderate:  roughly  6 
percent  for  handheld  and  2  percent  for 
nonhandheld  equipment  relative  to 
current  production  costs.  The  level  of 
pollution  control  costs  is  largely  due  to 
the  high  levels  of  pollution  emitted  by 
these  engines,  especially  two-stroke 
engines,  and  the  relatively  outdated 
state  of  the  technology  compared  to  on- 
highway  engines.  However,  the  costs  are 
still  small  in  absolute  terms,  and  it  is 
anticipated  that  these  costs  will  be 
passed  through  to  consumers  in  higher 
product  prices. 

The  Agency  estimates  that  there  will 
be  no  long  run  negative  impacts  on 
employment  as  a  result  of  this  rule,  as 
costs  can  be  recovered  through 
increased  prices.  Any  potential 
decreases  in  emplo3mient  that  might 
occur  due  to  obsolescence  of  product 
line  should  be  offset  by  increased 
production  of  engines  meeting  emission 
standards.  Total  demand  for  these 
products  has  traditionally  been 
relatively  inelastic  and,  thus,  industry 


■’These  estimate  costs  are  based  on  the 
assumption  that  manufacturers  of  engines  used  in 
snowthrowers  and  ice  augers  will  opt  to  certify 
such  engines  to  meet  the  applicable  HC  standards. 
To  the  extent  that  this  does  not  occur,  estimated 
industry  cost  impacts  and  consumer  cost  impacts 
would  be  reduced,  and  cost-effectiveness  of  the 
program  would  not  be  significantly  changed,  if  at 
all. 


sales  volume  is  not  expected  to 
decrease. 

On  average,  the  cost  to  the  engine 
manufacturer  to  install  the  necessary 
emission  control  technology  will  be 
approximately  $2  per  engine  used  in 
nonhandheld  equipment  and  $3.50  per 
engine  used  in  handheld  equipment. 
This  includes  variable  hardware  and 
production  costs,  assuming  that 
catalytic  converters  will  not  be  needed 
to  comply  with  proposed  standards. 
However,  engine  manufacturers  may 
voluntarily  decide  to  use  catalysts  on  a 
percentage  of  engines  at  risk  of  only 
marginally  complying.  Should  this 
occur,  EPA  estimates  that  the  additional 
variable  hardware  costs  will  be  about  $4 
per  catalyst-equipped  engine.  Since 
catalysts  are  not  expected  to  he  used 
much,  the  overall  sales-weighted 
average  increase  due  to  catalyst  usage  is 
estimated  to  he  about  $1  for  engines 
used  in  nonhandheld  equipment  and 
marginal  for  engines  used  in  handheld 
equipment.  It  should  be  noted  that  the 
costs  between  manufacturers  will  likely 
vary. 

B.  Consumer  Cost  Impacts 

Consumers  will  find  small  increases 
in  retail  prices  for  most  equipment 
powered  by  these  engines.  The  initial 
purchase  price  to  the  consumer  will, 
however,  be  partially  or,  in  some  cases, 
completely  offset  by  savings  in  fuel  and 
maintenance  costs.  Thus,  over  time, 
environmentally  friendly  equipment 
will  become  less  costly  to  consumers. 

The  retail  price  of  equipment  that 
uses  nonhandheld  engines  ranges  horn 
$90  to  $9,000,  and  the  retail  price  of 
equipment  that  uses  handheld  engines 
ranges  horn  $60  to  $1,000.  The  sales- 
weighted  average  increase  in  retail  cost 
to  the  consumer  due  to  the  rule  in  2003 
is  estimated  to  be  about  $5  for 
nonhandheld  equipment  and  $7  for 
handheld  equipment.  If  catalysts  are 
necessary,  the  values  in  2003  are  about 
$7  for  both  nonhandheld  and  handheld 
equipment.  The  retail  price  effects  for  a 
specific  engine  will  likely  be  more  or 
less  these  values,  depending  on  the 
technology  of  the  engine:  these  are 
average,  sales-weighted  costs,  not 
indicative  of  the  price  increase  specific 


to  any  particular  manufacturer’s  engine 
or  equipment. 

This  rule  is  expected  to  decrease  fuel 
consumption  significantly.  The  average 
sales-weighted  engine  is  expected  to 
experience  a  26  percent  decrease  in  fuel 
consumption  for  nonhandheld 
equipment  and  a  13  percent  decrease  in 
fuel  consumption  for  handheld 
equipment.  These  decreases  are 
translated  into  small  discounted  lifetime 
sales-weighted  fuel  savings  of 
approximately  $3  for  nonhandheld 
equipment  and  marginal  for  handheld 
equipment. 

The  Agency  expects  that  the  engines 
produced  to  meet  the  proposed 
emission  standards  will  be  of  higher 
quality  than  current  engines:  the  parts 
and  raw  materials  will  be  more  durable 
and  less  likely  to  malfunction,  as 
discussed  in  the  RSD.  This  will  result  in 
equipment  that  lasts  longer  and  is 
operational  a  higher  percentage  of  the 
time;  however,  &*A  is  unable  to 
quantify  the  attendant  decrease  in 
consumer  cost  or  increase  in  useful  life 
at  this  time.  The  Agency  requested 
comments  on  the  potential  decrease  in 
maintenance  costs  and  increase  in 
useful  life,  but  none  were  received  that 
shed  light  on  this  topic. 

Considering  that  the  fuel  savings 
offset  the  average  increase  in  retail  price 
per  engine,  the  average  sales-weighted 
lifetime  increase  in  cost  will  be  about 
$6.50  per  handheld  engine,  while 
nonhandheld  engines  will  realize  a 
lifetime  savings  of  about  $2.50  per 
engine.  This  does  not  include  the 
lifetime  savings  in  maintenance  costs, 
which  should  further  benefit  the 
consumer. 

C.  Cost-Effectiveness 

Based  upon  the  costs  and  benefits 
described  above,  EPA  has  prepared  a 
cost-effectiveness  analysis  and  has 
performed  a  Regulatory  Impact  Analysis 
(RIA)  for  this  rule,  which  is  contained 
in  the  RSD.  Presented  here  is  a  summary 
of  the  cost-effectiveness  of  the  small  SI 
engine  Phase  1  program,  assuming 
catalysts  are  not  used. 

If  all  program  costs  are  allocated  to 
HC,  this  rule  has  a  cost-effectiveness  of 
$280  per  ton  of  HC  reduced. 
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Alternatively,  if  all  program  costs  are 
allocated  to  CO,  the  cost-effectiveness  is 
$113  per  ton  of  CO  reduced.  If  the  costs 
of  the  program  are  equally  split  between 
HC  and  CO,  the  cost-effectiveness  is 
$140  per  ton  of  HC  reduced  and  $57  per 
ton  of  CO  reduced.  These  cost- 
effectiveness  numbers  are  significantly 
lower  than  costs  per  ton  of  other 
available  control  strategies.  The  cost- 
effectiveness  estimates,  underlying 
quantitative  methodology,  and 
comparisons  to  other  available  control 
strategies  are  explained  further  in  the 
RSD. 

In  summary,  the  cost-effectiveness  of 
the  rule  is  favorable  relative  to  the  cost- 
effectiveness  of  several  other  control 
measures  required  under  the  Clean  Air 
Act.  To  the  extent  that  cost-effective 
nationwide  controls  are  applied  to  small 
SI  engines,  the  need  to  apply  more 
expensive  additional  controls  to  other 
mobile  and  stationary  sources  of  air 
pollution  may  he  reduced  in  the  future. 

VII.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866,2®  the 
Agency  must  determine  whether  the 
regulatory  action  is  “significant”  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  order  defines  “signiffcant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  “significant  regulatory 
action”  because  this  rulemaking 
adversely  affects  in  a  material  way  a 
sector  of  the  economy,  namely 
manufacturers  of  small  SI  engines, 
particularly  the  manufacturers  who 
specialize  in  the  production  of  small 
handheld  engines.  Further,  EPA 


“58  FR  51735  (October  4. 1993). 


believes  that  an  RIA  is  important  for  this 
rule  because  small  SI  engines  have  not 
previously  been  regulated.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  documented  in  the  public  record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Copies  of  the  ICR  document 
may  be  obtained  from  Stmdy  Farmer, 
Information  Policy  Branch,  EPA,  401  M 
Street,  SW  {PM-223Y),  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

Table  3  provides  a  listing  of  this 
rulemaking^’s  information  collection 
requirements  along  with  the  appropriate 
information  collection  request  (ICR) 
numbers.  The  cost  of  this  burden  has 
been  incorporated  into  the  cost  estimate 
for  this  rule. 

The  Agency  has  estimated  that  the 
public  reporting  burden  for  the 
collection  of  information  required  under 
this  rule  would  average  approximately 
5,800  hours  annually  for  a  typical 
engine  manufacturer.^'  The  hours  spent 
by  a  manufacturer  on  information 
collection  activities  in  any  given  year 
would  be  highly  dependent  upon 
manufacturer  specific  variables,  such  as 
the  number  of  engine  families, 
production  changes,  emission  defects, 
etc. 


Table  3.— Public  Reporting 
Burden 


EPA  ICR 
No. 

Type  of  information 

OMB  con¬ 
trol  no. 

1695.02  . 

Certification . 

2060-0338 

0282.06  . 

Emission  Defect 
Information. 

2060-0048 

1673.01  . 

Importation  of  Non- 
conforming  En¬ 
gines. 

2060-0294 

1674.01  . 

Selective  Enforce¬ 
ment  Auditing. 

2060-0295 

0012.07  . 

Engine  Exclusion 
Determination. 

2060-0124 

0095.03  . 

Pre-certification 
and  Testing  Ex¬ 
emption.  . 

2060-0007 

1675.01  . 

In-use  Testing 
(proposed;  not  fi¬ 
nalized). 

2060-0292 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 


This  estimate  is  based  on  the  assumption  that 
manufacturers  of  engines  used  in  snowtlu'owers  and 
ice  augers  will  opt  to  certify  those  engines  to  meet 
the  applicable  HC  standards.  To  the  extent  that  this 
does  occur,  the  Agency  does  not  estimate  the 
average  reporting  burden  will  change. 


collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  EPA, 
401  M  Street,  SW.  (PM-223Y), 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  EXD  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”)  (signed 
into  law  on  March  22, 1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  fimm 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  tlie  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601,  et  seq.)  requires  EPA  to 
consider  potential  impacts  of  proposed 
regulations  on  small  business  “entities.’’ 
If  a  preliminary  analysis  indicates  that 
a  proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  be 
prepared. 
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The  Agency  has  recently  adopted  a 
new  approach  to  regulatory  flexibility: 
for  purposes  of  EPA’s  implemmtation  of 
the  Act,  any  impact  is  a  significant 
impact,  and  any  number  of  small 
entities  is  a  substantial  number.^  llius, 
EPA  will  consider  regulatory  options  for 
every  regulation  subject  to  the  Act  that 
can  reasonably  be  expected  to  have  an 
impact  on  small  entities.  In  light  of  this 
new  approach,  EPA  has  determined  that 
this  rule  will  have  a  significant  effect  on 
a  substantial  number  of  small  entities. 

As  a  result,  EPA  tailored  this  rule  to 
minimize  the  cost  burdens  imposed  on 
smaller  engine  manufacturers.  (See 
“Small  Entities”  in  the  Response  to 
Comments  for  more  discussion  and 
comments.) 

The  regulations  contain  certification 
requirements  for  new  engines.  Selective 
Enforcement  Auditing  provisions  for  the 
testing  of  production  engines,  and 
prohibitions  on  incorrect  engine  use  for 
equipment  manufactiuers.  For  example, 
the  SEA  program  is  structured  such  that 
manufacturers  with  lower  annual 
production  volumes  have  a  decreased 
testing  burden.  Even  though 
consideration  was  given  to  small 
entities  in  developing  the  requirements 
of  this  rule,  it  has  recently  come  to 
EPA’s  attention  that  there  may  be  a  few 
businesses  that  are  so  small  that  even 
the  reduced  requirements  could 
threaten  their  livelihood.  In  light  of  this, 
the  Agency  is  currently  considering 
exempticms  or  flexible  requirements  for 
small  entities  for  all  of  its  nonroad  rules. 

List  of  Subjects  in  40  CFR  Parts  9  and 
90 

.Environmental  protection. 
Administrative  practice  and  procedme, . 
Air  pollution  control.  Confidential 
business  information.  Imports, 
Incorporation  by  reference.  Labeling, 
Nonroad  source  pollution.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  30, 1995. 

Carol  M.  Browner,  c 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C  135  etseq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C  9701;  33 


“Habicht,  F.  Henry  n.  Deputy  Administrator, 
Internal  EPA  Memorandum,  “Revised  Guidelines 
for  Implementing  the  Regulatory  Flexibility  Act," 
April  9, 1992. 


U.S.C  1251  etseq.,  1311, 1313d,  1314, 1321, 
1326, 1330, 1334, 1345(d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975  Comp 
p.  973;  42  U.S.C  241,  242b,  243,  246,  300f, 
300g,  300g-l,  300g-2,  300g-3,  300g-4,  300g- 
5,  300g-6,  300j-l,  300j-2,  300j-3,  300j-4, 
300j-9, 1857  et  seq.,  6901-6992(k),  7401- 
7671{q),  7542,  9601-9657, 11023, 11048. 

2.  Section  9.1  is  amended  by  adding 
new  entries  and  a  new  heading  to  the 
table  to  read  as  follows: 

§9.1  OMB  approvals  under  the  Paperwork 
Reduction  Act 
***** 


40  CFR  citation 


OMB  con¬ 
trol  No. 


Control  of  Emissions  From  New  and  Irujse 


Nonroad  Engines 

90.107-90.108  .  2060-0338 

90.113  . - .  2060-0338 

90.115-90.124  . 2060-0338 

90.126  .  2060-0338 

90.304-90.329  .  2060-0338 

90.404-90.427  . 2060-0338 

90.505-90.509  .  2060-0295 

90.511-90.512  .  2060-0295 

90.604  .  2060-0294 

90.611-90.613  . 2060-0294 

90.800  .  2060-0048 

90.802-90.804  . 2060-0048 

90.806  . 2060-0048 

90.903  . - .  2060-0124 

90.905-90.906  .  2060-0007 


3.  Part  90  is  added  to  read  as  follows: 

PART  90— CONTROL  OF  EMISSIONS 
FROM  NONROAD  SPARK-IGNITION 
ENGINES 

Subpart  A— General 

Sec. 

90.1  Applicability. 

90.2  Effective  dates. 

90.3  Definitions. 

90.4  Treatment  of  confidential  information. 

90.5  Acronyms  and  abbreviations. 

90.6  Table  and  figure  numbering;  position. 

90.7  Reference  materials. 

Subpart  B — Emission  Standards  and 
Certification  Provisions 

90.101  Applicability. 

90.102  Definitions. 

90.103  Exhaust  emission  standards. 

90.104  Compliance  with  emission  standards. 

90.105  Useful  life  period. 

90.106  Certificate  of  conformity. 

90.107  Application  for  certification. 

90.108  Certification^ 

90.109  Requirement  of  certification — closed 
crankcase. 

90.110  Requirement  of  certification — 
prohibited  controls. 

90.111  Requirement  of  certification — 
prohibition  of  defeat  devices. 

90.112  Requirement  of  certification — 
adjustable  parameters. 

90.113  In-use  testing  programs. 


90.114  Requirement  of  certification— engine 
information  label. 

90.115  Requirement  of  certification — 
supplying  production  engines  upon 
request. 

90.116  Certification  procedure — determining 
engine  displacement,  engine  class,  and 
engine  fomilies. 

90.117  Certification  procedure — test  engine 
selection. 

90.118  Certification  procedure — service 
accumulation. 

90.119  Certification  procedure — testing. 

90.120  Certification  procedure — use  of 
special  test  procedures. 

90.121  Certification  procedure — 
recordkeeping. 

90.122  Amending  the  application  and 
certificate  of  conformity. 

90.123  Denial,  revocation  of  certificate  of 
conformity. 

90.124  Request  for  hearing. 

90.125  Hearing  procedures. 

90.126  Right  of  entry  and  access. 

Subpart  C— [Reserved] 

Subpart  D— Emission  Test  Equipment 
Provisions 

90.301  Applicability. 

90.302  Definitions. 

90.303  Symbols,  acronyms,  abbreviations. 

90.304  Test  equipment  overview. 

90.305  Dynamometer  specifications  and 
calibration  accuracy. 

90.306  Dynamometer  torque  cell  calibration. 

90.307  Engine  cooling  system. 
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90.404  Test  procedure  overview. 

90.405  Recorded  information. 

90.406  Engine  parameters  to  be  measured 
and  recorded. 

90.407  Engine  inlet  and  exhaust  systems. 

90.408  Pre-test  procedures. 

90.409  Engine  dynamometer  test  run. 

90.410  Engine  test  cycle. 

90.411  Post-test  analyzer  procedures. 

90.412  Data  logging. 

90  413  Exhaust  sample  procedure — gaseous 
components. 

90.414  Raw  gaseous  exhaust  sampling  and 
analytical  system  description. 

90.415  Raw  gaseous  sampling  procedures. 

90.416  Intake  air  flow  measurement 
specifications. 

90.417  Fuel  flow  measurement 
specifications. 

90.418  Data  evaluation  for  gaseous 
emissions. 

90.419  Raw  emission  sampling 
calculations — gasoline  fueled  engines. 

90.42(7  CVS  concept  of  exhaust  gas 
sampling  system. 

90.421  Dilute  gaseous  exhaust  sampling 
and  analytical  system  description. 

90.422  Background  sample. 

90.423  Exhaust  gas  analytical  system;  CVS 
grab  sample. 

90.424  Dilute  sampling  procedures — CVS 
calibration. 

90.425  CVS  calibration  frequency. 

90.426  Dilute  emission  sampling 
calculations — gasoline  fueled  engines. 

90.427  Catalyst  thermal  stress  resistance 
evaluation. 

Appendix  A  to  Subpart  E — ^Tables 

Appendix  B  to  Subpart  E — Figures 

Subpart  F— Selective  Enforcement  Auditing 

90.501  Applicability. 

90.502  Definitions. 

90.503  Test  orders. 

90.504  Testing  by  the  Administrator. 

90.505  Maintenance  of  records;  submittal  of 
information. 

90.506  Right  of  entry  and  access. 

90.507  Sample  selection. 

90.508  Test  procedures. 

90.509  Calculation  and  reporting  of  test 
results. 

90.510  Ckimpliance  with  acceptable  quality 
level  and  passing  and  failing  criteria  for 
selective  enforcement  audits. 

90.511  Suspension  and  revocation  of 
certificates  of  conformity. 

90.512  Request  for  public  hearing. 

90.513  Administrative  procedures  for 
public  hearing. 

90.514  Hearing  procedures. 

90.515  Appeal  of  hearing  decision. 

90.516  Treatment  of  confidential 
information. 

Appendix  A  to  Subpart  F— Sampling 
Plans  for  Selective  Enforcement 
Auditing  of  Nonroad  Engines 

Subpart  0 — Importation  of  Nonconforming 

Engines 

90.601  Applicability. 

90.602  Definitions. 

90.603  (Reserved) 


90.604  (General  requirements. 

90.605-90.610  (Reserved) 

90.61 1  Importation  for  purposes  other  than 
resale. 

90.612  Exemptions  and  exclusions. 

90.613  Prohibited  acts;  penalties. 

90.614  Treatment  of  confidential 
information. 

Subpart  H— {Reserved] 

Subpart  I — Emission-related  Defect 
Reporting  Requirements,  Voluntary 
Emission  Recall  Program 

90.801  Applicability. 

90.802  Definitions. 

90.803  Emission  defect  information  report. 

90.804  Voluntary  emissions  recall. 

90.805  Reports,  voluntary  recall  plan  filing, 
record  retention. 

90.806  Responsibility  under  other  legal 
provisions  preserved. 

90.807  Disclaimer  of  production  warranty 
applicability. 

Subpart  J — Exclusion  and  Exemption  of 
Nonroad  Engines  From  Regulations 

90.901  Applicability. 

90.902  Definitions. 

90.903  Exclusions,  applications  of  section 
216(10)  of  the  Act. 

90.904  Who  may  request  an  exemption. 

90.905  Testing  exemption. 

90.906  Manufacturer-owned  exemption  and 
precertification  exemption. 

90.907  Display  exemption. 

90.908  National  security  exemption. 

90.909  Export  exemptions. 

90.910  Granting  of  exemptions. 

90.911  Submission  of  exemption  requests. 

90.912  Treatment  of  confidential 
information. 

Subpart  K — Prohibited  Acts  and  Qeneral 
Enforcement  Provisions  ^ 

90.1001  Applicability. 

90.1002  Definitions. 

90.1003  Prohibited  acts. 

90.1004  General  enforcement  provisions. 

90.1005  Injunction  proceedings  for 
prohibited  acts. 

90.1006  Penalties. 

Subpart  L — Emission  Warranty  and 
Maintenance  Instructions 

90.1101  Applicability. 

90.1102  Definitions. 

90.1103  Emission  warranty,  warranty 
period. 

90. 1 1 04  Fimiishing  of  maintenance 
instructions  to  ultimate  purchaser. 

Authority:  Sections  203,  204,  205,  206, 

207,  208,  209,  213,  215,  216,  and  301(a)  of 
the  Clean  Air  Act,  as  amended  (42  U.S.C. 
7522,  7523,  7524,  7525,  7541,  7542,  7543, 
7547,  7549^,  7550,  and  7601fa)).  ' 

Subpart  A — General 

§90.1  Applicability. 

(a)  This  part  applies  to  nonroad  spark- 
ignition  engines  and  vehicles  that  have 
a  gross  power  output  at  or  below  19 
kilowatts  (kW)  and  that  are  used  for  any 
purpose. 


(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  following  nonroad 
engines  and  vehicles  are  not  subject  to 
the  provisions  of  this  part: 

(1)  Engines  used  to  propel  marine 
vessels  as  defined  in  the  General 
Provisions  of  the  United  States  Code,  1 
U.S.C.  3  (1992); 

(2)  Engines  ^at  are  both: 

(i)  Used  in  underground  mining  or  in 
underground  mining  equipment;  and 

(ii)  Regulated  by  the  Mining  Safety 
and  Health  Administration  (MSHA)  in 
30  CFR  parts  7,  31,  32.  36,  56.  57,  70, 
and  75; 

(3)  Engines  used  in  motorcycles  and 
regulated  in  40  CFR  part  86,  subpart  E; 

(4)  Engines  used  in  aircraft  as  that 
term  is  defined  in  40  CFR  87.1(a); 

(5)  Engines  used  in  recreational 
vehicles  and  which  are  defined  by  the 
following  criteria: 

(i)  The  engine’s  rated  speed  is  greater 
than  or  equal  to  5,000  RPM; 

(ii)  The  engine  has  no  installed  speed 
governor; 

(iii)  The  engine  is  not  used  for  the 
propulsion  of  a  marine  vessel;  and 

(iv)  The  engine  does  not  meet  the 
criteria  to  be  categorized  as  a  Class  III, 
rV,  or  V  engine,  as  indicated  in  §  90.103. 

(c)  Engines  subject  to  the  provisions 
of  this  subpart  are  also  subject  to  the 
provisions  of  subparts  B,  D,  E,  F,  G,  I, 

),  K,  and  L  of  this  part. 

§90.2  Effective  dates. 

(a)  This  subpart  applies  to  nonroad 
spark-ignition  engines  at  or  below  19 
kW  effective  with  the  1997  model  year. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  this  subpart  applies  to  class 
V  engines,  as  specific  in  §  90.116(b)(5), 
that  are  preempted  from  regulation  in 
California  by  section  209(e)(1)(A)  of  the 
Act,  effective  January  1, 1998. 

§90.3  Definitions. 

The  following  definitions  apply  to 
part  90.  All  terms  not  defined  herein 
have  the  meaning  given  them  in  the  Act. 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401  et  seq. 

Adjustable  parameter  means  any 
device,  system,  or  element  of  design 
which  is  physically  capable  of  being 
adjusted  (including  those  which  are 
difficult  to  access)  and  which,  if 
adjusted,  may  affect  emissions  or  engine 
performance  during  emission  testing  or 
normal  in-use  operation. 

Administrator  means  the 
Administrator  of  the  Environmental  r' 

Protection  Agency  or  his  or  her 
authorized  representative. 

Auxiliary  emission  control  device 
(AECD)  means  any  element  of  design 
that  senses  temperature,  vehicle  speed, 
engine  RPM,  transmission  gear,  or  any 
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other  parameter  for  the  purpose  of 
activating,  modulating,  delaying,  or 
deactivating  the  operation  of  any  part  of 
the  emission  cont^  system. 

Certification  means,  with  resp>ect  to 
new  nonroad  engines,  obtaining  a 
certificate  of  conformity  for  an  engine 
family  complying  with  the  nonroad 
engine  emission  standards  and 
requirements  specified  in  this  part. 

Emission  control  system  means  any 
device,  system,  or  element  of  design 
which  controls  or  reduces  the  emission 
of  substances  from  an  engine. 

Engine  as  used  in  this  part,  refers  to 
nonroad  engine. 

Engine  family  means  a  group  of 
engines,  as  specified  in  §  90.116. 

Engine  manufacturer  means  any 
person  engaged  in  the  manufacturing  or 
assembling  of  new  nonroad  engines  or 
the  importing  of  such  engines  for  resale, 
or  who  acts  for  and  is  under  the  control 
of  any  such  person  in  connection  with 
the  distribution  of  such  engines.  Engine 
manufacturer  does  not  include  any 
dealer  with  respect  to  new  nonroad 
engines  received  by  such  person  in 
commerce. 

EPA  enforcement  officer  means  any 
offrcer,  employee,  or  authorized 
representative  of  the  U.S. 

Environmental  Protection  Agency  so 
designated  in  writing  by  the 
Administrator  (or  by  his  or  her 
designee). 

Exhaust  emissions  means  matter 
emitted  into  the  atmosphere  from  any 
opening  downstream  ^m  the  exhaust 
port  of  a  nonroad  engine. 

Fuel  system  means  all  components 
involved  in  the  transport,  metering,  and 
mixture  of  the  fuel  from  the  fuel  tank  to 
the  combustion  chamber(s)  including 
the  following:  fuel  tank,  fuel  tank  cap, 
fuel  pump,  foel  lines,  oil  injection 
metering  system,  carburetor  or  fuel 
injection  components,  and  all  fuel 
system  vents. 

Gross  power  means  the  power 
measured  at  the  crankshaft  or  its 
equivalent,  the  engine  being  equipped 
only  with  the  standard  accessories  (such 
as  oil  pumps,  coolant  pumps,  and  so 
forth)  necessary  for  its  operation  on  the 
test  bed. 

Handheld  equipment  engine  means  a 
nonroad  engine  that  meets  the 
requirements  specified  in  §  90.103(a)(2) 

(i)  through  (iv). 

Model  year  (MY)  means  the 
manufactiirer’s  annual  new  model 
production  period  which  includes 
January  1  of  the  calendar  year,  ends  no 
later  than  December  31  of  the  calendar 
year,  and  does  not  begin  earlier  than 
January  2  of  the  previous  calendar  year. 
Where  a  manufacturer  has  no  annual 


new  model  production  period,  model 
year  means  calendar  year. 

New,  for  the  purposes  of  this  part, 
means  a  nonroad  engine  or  nonroad 
vehicle  the  equitable  or  legal  title  to 
which  has  never  been  transferred  to  an 
ultimate  purchaser.  Where  the  equitable 
or  legal  title  to  the  engine  or  vehicle  is 
not  transferred  to  an  ultimate  piuchaser 
until  after  the  engine  or  vehicle  is 
placed  into  service,  then  the  engine  or 
vehicle  will  no  longer  be  new  after  it  is 
placed  into  service.  A  nonroad  engine  or 
vehicle  is  placed  into  service  when  it  is 
used  for  its  functional  purposes.  With 
respect  to  imported  nonroad  engines  or 
nonroad  vehicles,  the  term  “new” 
means  an  engine  or  vehicle  that  is  not 
covered  by  a  certificate  of  conformity 
issued  imder  this  part  at  the  time  of 
importation,  and  ^at  is  manufactmed 
after  the  efiective  date  of  a  regulation 
issued  under  this  part  which  is 
applicable  to  such  engine  or  vehicle  (or 
which  would  be  applicable  to  such 
engine  or  vehicle  had  it  been 
manufactmed  for  importation  into  the 
United  States). 

Nonroad  engine  means: 

(1)  Except  as  discussed  in  paragraph 
(2)  of  this  definition,  any  internal 
combustion  engine: 

(1)  In  or  on  a  piece  of  equipment  that 
is  self-propelled  or  serves  a  dual 
purpose  by  both  propelling  itself  and 
performing  another  function  (such  as 
garden  tractors,  off-highway  mobile 
cranes,  and  bulldozers);  or 

(ii)  In  or  on  a  piece  of  equipment  that 
is  intended  to  be  propelled  while 
performing  its  function  (such  as 
lawnmowers  and  string  trimmers);  or 

(iii)  That,  by  itself  or  in  or  on  a  piece 
of  equipment,  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
firom  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  nonroad  engine  if: 

(i)  The  engine  is  used  to  propel  a 
motor  vehicle  or  a  vehicle  used  solely 
for  competition,  or  is  subject  to 
standards  promulgated  imder  section 
202  of  the  Act;  or 

(ii)  The  engine  is  regulated  by  a 
federal  New  Source  Performance 
Standard  promulgated  under  section 
111  of  the  Act;  or 

(iii)  The  engine  otherwise  included  in 
paragraph  (l)(iii)  of  this  definition 
remains  or  will  remain  at  a  location  for 
more  than  12  consecutive  months  or  a 
shorter  period  of  time  for  an  engine 
located  at  a  seasonal  soiuce.  A  location 
is  any  site  at  a  building,  structure, 
facility,  or  installation.  Any  engine  (or 


engines)  that  replaces  an  engine  at  a 
location  and  that  is  intended  to  perform 
the  same  or  similar  function  as  the 
engine  replaced  will  be  included  in 
calculating  the  consecutive  time  period. 
An  engine  located  at  a  seasonal  source 
is  an  engine  that  remains  at  a  seasonal 
source  during  the  full  annual  operating 
period  of  the  seasonal  source.  A 
seasonal  source  is  a  stationary  source 
that  remains  in  a  single  location  on  a 
permanent  basis  (i.e.,  at  least  two  years) 
and  that  operates  at  that  single  location 
approximately  three  months  (or  more) 
each  year.  This  paragraph  does  not 
apply  to  an  engine  after  the  engine  is 
removed  from  the  location. 

Nonroad  vehicle  means  a  vehicle  that 
is  powered  by  a  nonroad  engine  as 
defined  in  this  section  and  &at  is  not  a 
motor  vehicle  or  a  vehicle  used  sojely 
for  competition.  Nonroad  vehicle  also 
includes  equipment  that  is  powered  by 
nonroad  engines. 

Nonroad  vehicle  manufacturer  means 
any  person  engaged  in  the 
manufacturing  or  assembling  of  new 
nonroad  vehicles  or  importing  such 
vehicles  for  resale,  or  who  acts  for  and 
is  under  the  control  of  any  such  person 
in  connection  with  the  distribution  of 
such  vehicles.  A  nonroad  vehicle 
manufacturer  does  not  include  any 
dealer  with  respect  to  new  nonroad 
vehicles  received  by  such  person  in 
commerce. 

Operating  hours  means: 

(1)  For  engine  storage  areas  or 
facilities,  all  times  during  which 
personnel  other  than  custodial 
personnel  are  at  work  in  the  vicinity  of 
the  storage  area  or  facility  and  have 
access  to  it. 

(2)  For  all  other  areas  or  facilities,  all 
times  during  which  an  assembly  line  is 
in  operation  or  all  times  during  which 
testing,  maintenance,  service 
accumulation,  production  or 
compilation  of  records,  or  any  other 
procedure  or  activity  related  to 
certification  testing,  to  translation  of 
designs  fitim  the  test  stage  to  the 
production  stage,  or  to  engine 
manufacture  or  assembly  is  being 
carried  out  in  a  facility. 

Presentation  of  creaentials  means  the 
display  of  the  document  designating  a 
person  as  an  EPA  enforcement  officer  or 
EPA  authorized  representative. 

Scheduled  maintenance  means  any 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement  of 
components  or  systems  required  by  the 
manufacturer  to  be  performed  on  a 
periodic  basis  to  prevent  part  failure  or 
vehicle  or  engine  malfunction,  or  those 
actions  anticipated  as  necessary  to 
correct  an  overt  indication  of 
malfunction  or  failure  for  which 
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periodic  maintenance  is  not 
appropriate. 

Test  engine  means  the  engine  or  group 
of  engines  that  a  manufacturer  uses 
during  certification  to  determine 
compliance  with  emission  standards. 

Ultimate  purchaser  means,  with 
respect  to  any  new  nonroad  engine  or 
new  nonroad  vehicle,  the  first  person 
who  in  good  faith  pmchases  such  new 
nonroad  engine  or  vehicle  for  purposes 
other  than  resale. 

Used  solely  for  competition  means 
exhibiting  features  that  are  not  easily 
removed  and  that  would  render  its  use 
other  than  in  competition  unsafe, 
impractical,  or  highly  unlikely. 

Warranty  period  means  the  period  of 
time  the  engine  or  part  is  covered  by  the 
warranty  provisions. 

§  90.4  Treatment  of  confidential 
information. 

(a)  Any  manufacturer  may  assert  that 
some  or  all  of  the  information  submitted 
pursuant  to  this  part  is  entitled  to 
confidential  treatment  as  provided  by 
part  2,  subpart  B  of  this  chapter. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
it  is  submitted  to  EPA. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  manufacturer  must 
indicate  clearly  the  items  of  information 
claimed  confidential  by  marking, 
circling,  bracketing,  stamping,  or 
otherwise  specifying  the  confidential 
information.  Furthermore,  EPA  requests, 
but  does  not  require,  that  the  submitter 
also  provide  a  second  copy  of  its 
submittal  from  which  all  confidential 
information  has  been  deleted.  If  a  need 
arises  to  publicly  release 
nonconfidential  information,  EPA  will 
assume  that  the  submitter  has  accurately 
deleted  the  confidential  information 
from  this  second  copy. 

(d)  If  a  claim  is  made  that  some  or  all 
of  the  information  submitted  pursuant 


to  this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedmres  set  forth  in  part  2,  subpart  B 
of  this  chapter. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  time  of 
submission  may  be  made  available  to 
the  public  by  EPA  without  further 
notice  to  the  submitter,  in  accordance 
with  §  2.204(c)(2)(i)(A)  of  this  chapter. 

§  90.5  Acronyms  and  abbreviations. 

The  following  acronyms  and 
abbreviations  apply  to  part  90. 

AECD — Auxiliary  emission  control 
device 

ASME — American  Society  of 
Mechanical  Engineers 
ASTM — ^American  Society  for  Testing 
and  Materials 
CAA — Clean  Air  Act 
CAAA — Clean  Air  Act  Amendments  of 
1990 

CLD — chemiliuninescent  detector 
CO — Carbon  monoxide 
CO2 — Carbon  dioxide 
EPA — ^Environmental  Protection  Agency 
FTP — Federal  Test  Procedure 
g/kW-hr — grams  per  kilowatt  hour 
HC — hydrocarbons 
HCLD— heated  chemiliuninescent 
detector 

HFID — heated  flame  ionization  detector 
ICI — independent  Commercial  Importer 
NDIR — non-dispersive  infrared  analyzer 
NIST — National  Institute  for  Standards 
and  Testing 
NO — Nitric  oxide 
NO2 — ^Nitrogen  dioxide 
NOx — Oxides  of  nitrogen 
O2— Oxygen 

OEM — original  equipment  manufacturer 

PMD — paramagnetic  detector 

SAE — Society  of  Automotive  Engineers 

SEA — Selective  Enforcement  Auditing 

SI — spark-ignition 

U.S.C. — United  States  Code 


VOC — ^Volatile  organic  compounds 
ZROD — zirconiumdioxide  sensor 

§  90.6  Table  and  figure  numbering; 
position. 

(a)  Tables  for  each  subpart  appear  in 
an  appendix  at  the  end  of  the  subpart. 
Tables  are  numbered  consecutively  by 
order  of  appearance  in  the  appendix. 

The  table  title  will  indicate  the  topic. 

(b)  Figures  for  each  subpart  appear  in 
an  appendix  at  the  end  of  the  subpart. 
Figures  are  mumbered  consecutively  by 
order  of  appearance  in  the  appendix. 

The  figure  title  will  indicate  the  topic. 

§90.7  Reference  materisis. 

(a)  Incorporation  by  reference.  The 
documents  in  paragraph  (b)  of  this 
section  have  bmn  incorporated  by 
reference.  The  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  inspected  at  U.S.  EPA 
Air  and  Radiation  Docket,  room  M- 
1500,  401  M  Street,  S.W.,  Washington 
D.C.  20460,  or  at  the  Ofiice  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(b)  The  following  paragraphs  and 
tables  set  forth  the  material  that  has 
been  incorporated  by  reference  in  this 
pint. 

(1)  ASTM  material.  The  following 
table  sets  forth  material  horn  the 
American  Society  for  Testing  and 
Materials  which  has  been  incorporated 
by  reference.  The  first  column  lists  the 
number  and  name  of  the  material.  The 
second  column  lists  the  section(s)  of 
this  part,  other  than  §  90.7,  in  which  the 
matter  is  referenced.  The  second 
column  is  presented  for  information 
only  and  may  not  be  all  inclusive. 
Copies  of  these  materials  may  be 
obtained  from  American  Society  for 
Testing  and  Materials,  1916  Race  St., 
Philadelphia,  PA  19103. 


Document  number  and  name  40  CFR  part  90  reference 

ASTM  D86-93: 

St2mdard  Test  Method  for  Distillation  of  Petroleum  Products .  Apperxiix  A  to  subpart  D,  Table  3. 

ASTM  D1 31 9-89: 

Standard  Test  Method  for  Hydrocarbon  Types  in  Liquid  Petroleum  Products  by  Fluorescent  Indica-  Appendix  A  to  subpart  D,  Table  3. 
tor  Adsorption. 

ASTM  D2622-92: 

Standard  Test  Method  for  Sulfur  in  Petroleum  Products  by  X-ray  Spectrometry .  Appendix  A  to  subpart  D,  Table  3. 

ASTM  D2699-92: 

Standard  Test  Method  for  Krxx^k  Characteristics  of  Motor  Fuels  by  the  Research  Method  .  Appendix  A  to  subpart  D,  Table  3. 

ASTM  D2700-92: 

Standard  Test  Method  for  Knock  Characteristics  of  Motor  and  Aviation  Fuels  by  the  Motor  Method  Appendix  A  to  subpart  D,  Table  3. 
ASTM  D3231-89: 

Standard  Test  Method  for  Phosphorus  in  Gasoline .  Appendix  A  to  subpart  D,  Table  3. 

ASTM  D3606-92: 

Standard  Test  Method  for  Determination  of  Benzene  and  Toluene  in  Finished  Motor  and  Aviation  Appendix  A  to  subpart  D,  Table  3. 
Gasoline  by  Gas  Chromatography. 

ASTM  D5191-93a: 

Standard  Test  Method  for  Vapor  Pressure  of  Petroleum  Products  (Mini  Method) 


Appendix  A  to  subpart  D,  Table  3. 
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Document  number  and  name 


40  CFR  part  90  reference 


ASTM  E29-93a: 

St2uxtard  Practice  for  Using  Significant  Digits  in  Test  Data  to  Determine  Conformance  with  Speci-  90.116;  90.509. 
fications. 


(2)  SAE  material.  The  following  table 
sets  forth  material  firom  the  Society  of 
Automotive  Engineers  which  has  been 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 


the  material.  The  second  column  lists 
the  section(s)  of  this  part,  other  than 
§  90.7,  in  which  the  matter  is 
referenced.  The  second  column  is 
presented  for  information  only  and  may 


not  be  all  inclusive.  Copies  of  these 
materials  may  be  obtained  firom  Society 
of  Automotive  Engineers  International, 
400  Commonwealth  Dr.,  Warrendale, 
PA  15096-0001. 


40  CFR  part 
90  ref- 


SAE  J1930  September  1991,  Electrical/Electronic  Systems  Diagnostic  Terms,  Definitions,  Abbreviations  and  Acronyms  . . . 

SAE  Paper  770141,  Optimization  of  a  Flame  Ionization  Detector  for  Determination  of  Hydrocarbon  in  Diluted  Automotive  Ex¬ 
hausts,  Glenn  D.  Reschke,  1977  . . . 


Subpart  B — Emission  Standards  and 
Certification  Provisions 

§  90.1 01  Applicability. 

The  requirements  of  subpart  B  are 
applicable  to  all  nonroad  engines  and 
vehicles  subject  to  the  provisions  of 
subpart  A  of  part  90. 

§90.102  Definitions. 

The  definitions  in  subpart  A  of  part 
90  apply  to  this  subpart.  All  terms  not 
defined  herein  or  in  subpart  A  have  the 


Engine 

disfxace-  Hydrocarbon  plus  oxides  of  ni- 
ment  trogen 

class 


meaning  given  them  in  the  Act.  The 
following  definitions  also  apply  to  this 
subpart. 

Attitudinal  control  means  the  operator 
regulates  either  the  horizontal  or 
vertical  position  of  the  equipment,  or 
both. 

Carry  means  the  operator  completely 
bears  the  weight  of  the  equipment, 
including  the  engine. 

Support  means  that  the  operator  holds 
the  equipment  in  position  so  as  to 
prevent  it  firom  falling,  slipping  or 


sinking.  It  is  not  necessary  for  the  entire 
weight  of  the  equipment  to  be  borne  by 
the  operator. 

§  90.103  Exhaust  emission  standards. 

(a)  Exhaust  emissions  fi-om  new 
nonroad  spark-ignition  engines  at  or 
below  19  kilowatts  (kW),  effective  with 
the  1997  model  year,  shall  not  exceed 
the  following  levels: 

Exhaust  Emission  Standards  (grams  per 
kilowatt-hour) 


Hydrocarbon 


Carbon  rrxmoxide 


Oxides  of  nitrogen 


(1)  Each  engine  displacement  class 
has  a  imique  set  of  e?^aust  emission 
standards.  Boundaries  for  each  class  are 
indicated  in  §  90.116(b). 

(2)  Emission  standards  for  classes  III, 
IV,  V  may  be  used  only  if  an  engine 
meets  at  least  one  of  the  following 
requirements: 

(i)  The  engine  must  be  used  in  a  piece 
of  equipment  that  is  carried  by  the 
operator  throughout  the  performance  of 
its  intended  function(s); 

(ii)  The  engine  must  be  used  in  a 
piece  of  equipment  that  must  operate 
multipositionally,  such  as  upside  down 
or  sideways,  to  complete  its  intended 
function(s); 

(iii)  The  engine  must  be  used  in  a 
piece  of  equipment  for  which  the 
combined  engine  and  equipment  dry 
weight  is  imder  14  kilograms,  no  more 
than  two  wheels  are  present  on  the 


equipment,  and  at  least  one  of  the 
following  attributes  is  also  present: 

(A)  The  operator  must  alternately 
provide  support  or  carry  the  equipment 
throughout  the  performance  of  its 
intended  function(s); 

(B)  The  operator  must  provide 
support  or  attitudinal  control  for  the 
equipment  throughout  the  performance 
of  its  intended  function(s);  and 

(C)  The  engine  must  be  used  in  a 
generator  or  pump; 

(iv)  The  engine  must  be  used  to  power 
one-person  augers,  with  a  combined 
engine  and  equipment  dry  weight  imder 
20  kilograms. 

(3)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  two-stroke  engines  used 
to  power  lawnmowers  may  meet  class 
in,  IV,  or  V  standards  until  model  year 
2003. 


(4)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  two-stroke  engines  used 
to  power  snowthrowers  may  meet  class 
ni,  IV,  or  V  standards. 

(5)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  engines  used  exclusively 
to  power  snowthrowers  or  ice  augers,  at 
the  option  of  the  engine  manufacturer, 
need  not  certify  to  or  comply  with 
standards  regulating  emissions  of 
hydrocarbons.  If  the  manufacturer 
exercises  the  option  to  certify  to 
standards  regulating  such  emissions, 
such  engines  must  meet  such  standards. 
If  the  engine  produced  by  the 
manufacturer  is  to  be  used  in  any 
equipment  or  vehicle  other  than  a 
showthrower  or  ice  auger,  it  must  be 
certified  to  the  applicable  standard 
regulating  emissions  of  hydrocarbons. 
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(b)  Exhaust  emissions  will  be 
measured  using  the  procedures  set  forth 
in  subpart  E  of  this  part. 

§  90.104  Compliance  with  emission 
standards. 

(a)  If  all  test  engines  representing  an 
engine  family  have  emissions  less  than 
or  equal  to  each  emission  standard  in  a 
given  engine  displacement  class,  that 
family  complies  with  that  class  of 
emission  standards. 

(b)  If  any  test  engine  representing  an 
engine  family  has  emissions  greater  than 
any  one  emission  standard  in  a  given 
engine  displacement  class,  tljat  fomily 
will  be  deemed  not  in  compliance  with 
that  class  of  emission  standards. 

(c)  If  catalysts  are  used  in  an  engine 
family,  the  engine  manufacturer  must 
affirm  that  catalyst  durability  has  been 
confirmed  on  the  basis  of  the  evaluation 
procedure  that  is  specified  in  subpart  E 
of  this  part. 

§90.105  Useful  life  period. 

A  useful  life  period  for  engines 
subject  to  the  provisions  of  subpart  A  of 
this  part  will  be  set  by  the  Agency  in  the 
second  phase  of  small  engine  regulation 
and  will  be  promulgated  no  later  than 
April  30, 1997. 

§  90.106  Certificate  of  conformity. 

(a)  Except  as  specified  in  §  90.2(b), 
every  manufacturer  of  new  engines 
produced  during  or  after  model  year 
1997  must  obtain  a  certificate  of 
conformity  covering  such  engines; 
however,  engines  manufactured  during 
an  annual  production  period  beginning 
prior  to  September  1, 1996  are  not 
required  to  be  certified. 

(b) (1)  The  annual  production  period 
begins  either  when  an  engine  family  is 
first  produced  or  on  January  2  of  the 
calendar  year  preceding  the  year  for 
which  the  model  year  is  designated, 
whichever  date  is  later.  The  annual 
production  period  ends  either  when  the 
last  engine  is  produced  or  on  December 
31  of  the  calendar  year  for  which  the 
model  year  is  named,  whichever  date  is 
sooner. 

(2)  Notwithstanding  paragraph  (b)(1) 
of  this  section,  annual  production 
periods  beginning  prior  to  September  1, 
1996  may  not  exceed  12  months  in 
length. 

(c)  Except  as  provided  in  paragraph 

(d)  of  this  section,  a  certificate  of 
conformity  is  deemed  to  cover  the 
engines  named  in  such  certificate  and 
produced  during  the  annual  production 
period,  as  defined  in  paragraph  (b)  of 
this  section. 

(d)  Except  as  provided  in  paragraph 

(e)  of  this  section,  the  certificate  of 
conformity  must  be  obtained  from  the 


Administrator  prior  to  selling,  offering 
for  sale,  introducing  into  commerce,  or 
importing  into  the  United  States  the 
new  engine.  Engines  produced  prior  to 
the  effective  date  of  a  certificate  of 
conformity  may  also  be  covered  by  the 
certificate,  once  it  is  effective,  if  the 
following  conditions  are  met: 

(1)  The  engines  conform  in  all 
respects  to  the  engines  described  in  the 
application  for  the  certificate  of 
conformity. 

(2)  The  engines  are  not  sold,  offered 
for  sale,  introduced  into  commerce,  or 
delivered  for  introduction  into 
commerce  prior  to  the  effective  date  of 
the  certificate  of  conformity. 

(3)  EPA  is  notified  prior  to  the 
beginning  of  production  when  such 
production  will  start,  and  EPA  is 
provided  a  full  opportunity  to  inspect 
and/or  test  the  engines  during  and  after 
their  production.  EPA  must  have  the 
opportunity  to  conduct  SEA  production 
line  testing  as  if  the  vehicles  had  been 
produced  after  the  effective  date  of  the 
certificate. 

(e)  Engines  that  are  certified  by  EPA 
prior  to  January  2, 1996  for  model  year 
1997  may  be  delivered  for  introduction 
into  commerce  prior  to  January  2, 1996 
once  a  certificate  of  conformity  has  been 
issued. 

(f)  Engines  imported  by  an  original 
equipment  manufacturer  after  December 
31  of  the  calendar  year  for  which  the 
model  year  is  named  are  still  covered  by 
the  certificate  of  conformity  as  long  as 
the  production  of  the  engine  was 
completed  before  December  31  of  that 
year. 

§  90. 1 97  Application  for  certification. 

(a)  For  each  engine  family,  the  engine  < 
manufacturer  must  submit  to  the 
Administrator  a  completed  application 
for  a  certificate  of  conformity. 

(b)  The  application  must  be  approved 
and  signed  by  the  authorized 
representative  of  the  manufacturer. 

(c)  The  application  must  be  updated 
and  corrected  by  amendment  as 
provided  in  §  90.122  to  accurately 
reflect  the  manufacturer’s  production. 

(d)  Required  content.  Each 
application  must  include  the  following 
information: 

(1)  A  description  of  the  basic  engine 
design  including,  but  not  limited  to,  the 
engine  family  specifications; 

(2)  An  explanation  of  how  the 
emission  control  system  operates, 
including  a  detailed  description  of  all 
emission  control  system  components 
(Detailed  component  calibrations  are 
not  required  to  be  included;  they  must 
be  provided  if  requested,  however.), 
each  auxiliary  emission  control  device 
(AECD),  and  all  fuel  system  components 


to  be  installed  on  any  production  or  test 
engine(s); 

(3)  Proposed  test  engine(s)  selection 
and  the  rationale  for  the  test  engine(s) 
selection; 

(4)  Special  or  alternate  test 
procedures,  if  applicable; 

(5)  A  description  of  the  operating 
cycle  and  the  service  accumulation 
period  necessary  to  break-in  the  test 
engine(s)  and  stabilize  emission  levels 
and  any  maintenance  scheduled; 

(6)  A  description  of  all  adjustable 
operating  parameters  including  the 
following: 

(i)  The  nominal  or  recommended 
setting  and  the  associated  production 
tolerances; 

(ii)  The  intended  physically 
adjustable  range; 

(iii)  The  limits  or  stops  used  to 
establish  adjustable  ranges; 

(iv)  Production  tolerances  of  the 
limits  or  stops  used  to  establish  each 
physically  adjustable  range;  and 

(v)  Information  relating  to  why  the 
physical  limits  or  stops  used  to  establish 
the  physically  adjustable  range  of  each 
parameter,  or  any  other  means  used  to 
inhibit  adjustment,  are  effective  in 
preventing  adjustment  of  parameters  to 
settings  outside  the  manufacturer’s 
intended  physically  adjustable  ranges 
on  in-use  engines; 

(7)  The  proposed  maintenance 
instructions  the  manufacturer  will 
furnish  to  the  ultimate  purchaser  of 
each  new  nomroad  engine  and  the 
proposed  engine  information  label; 

(8)  All  test  data  obtained  by  the 
manufacturer  on  each  test  engine; 

(9)  A  statement  that  the  test  engine(s), 
as  described  in  the  manufacturer’s 
application  for  certification,  has  been 
tested  in  accordance  with  the  applicable 
test  procedures,  utilizing  the  fuels  and 
equipment  required  under  subparts  D 
and  E  of  this  part,  and  that  on  the  basis , 
of  such  tests  ffie  engine(s)  conforms  to 
the  requirements  of  this  part;  and 

(10)  An  unconditional  statement 
certifying  that  all  engines  in  the  engine 
family  comply  with  all  requirements  of 
this  part  and  the  Clean  Air  Act. 

(e)(1)  In  addition  to  the  information 
specified  in  paragraph  (d)  of  this 
sectioii,  manufacturers  of  two-stroke 
lawnmower  engines  must  submit  with 
their  application  for  a  certificate  of 
conformity: 

(i)  For  model  year  1997,  information 
establishing  the  highest  number  of  two- 
stroke  lawnmower  engines  produced  in 
a  single  annual  production  period  from 
1992  through  1994.  This  number  will  be 
known  as  the  production  baseline. 

(11)  For  model  years  1998  through 
2002,  information  documenting  the 
previous  year’s  production  and 
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projected  production  for  the  current 
year, 

(2)  In  model  year  1997,  two-stroke 
lawnmower  engine  manufacturers  may 
produce  up  to  100  percent  of  their 
production  baseline  established  under 
paragraph  (e)(l)(i)  of  this  section. 

(3)  In  model  year  1998,  two-stroke 
lawnmower  engine  manufacturers  may 
produce  up  to  75  percent  of  their 
production  baseline. 

(4)  From  model  years  1999  through 
2002,  two-stroke  lawnmower  engine 
manufacturers  may  produce  up  to  50 
percent  of  their  production  baseline. 

(5)  In  model  year  2003,  two-stroke 
lawnmower  engine  manufacturers  must 
meet  class  I  or  II  standards  specified  in 
§  90.103(a).  If  in  model  year  2003  those 
standards  have  been  superseded  by 
Phase  2  standards,  two-stroke 
lawnmower  engine  manufacturers  must 
meet  the  Phase  2  standards  that  are 
equivalent  to  the  class  I  or  n  standards. 

(f)  At  the  Administrator’s  request,  the 
manufacturer  must  supply  such 
additional  information  as  may  be 
required  to  evaluate  the  application 
including,  but  not  limited  to,  projected 
nonroad  engine  production. 

§90.108  Certification. 

(a)  If,  after  a  review  of  the 
manufacturer’s  submitted  application, 
information  obtained  from  any 
inspection,  and  such  other  information 
as  the  Administrator  may  require,  the 
Administrator  determines  that  the 
application  is  complete  and  that  the 
engine  family  meets  the  requirements  of 
this  part  and  the  Clean  Air  Act,  the 
Administrator  shall  issue  a  certificate  of 
conformity. 

(b)  The  Administrator  shall  give  a 
written  explanation  when  certification 
is  denied.  The  manufacturer  may 
request  a  hearing  on  a  denial.  (See 
§90.124  for  procedure.) 

§  90.1 09  Requirement  of  certification— 
closed  crankcase. 

(a)  An  engine’s  crankcase  must  be 
closed. 

(b)  For  purposes  of  this  section, 
“crankcase”  means  the  housing  for  the 
crankshaft  and  other  related  internal 
parts. 

§  90.1 10  Requirement  of  certification — 
prohibited  controls. 

(a)  An  engine  may  not  be  equipped 
with  an  emission  control  device, 
system,  or  element  of  design  for  the 
purpose  of  complying  with  emission 
standards  if  such  device,  system,  or 
element  of  design  will  cause  or 
contribute  to  an  unreasonable  risk  to 
public  health,  welfare,  or  safety  in  its 
operation  or  function. 


(b)  An  engine  with  an  emission 
control  device,  system,  or  element  of 
design  may  not  emit  any  noxious  or 
toxic  substance  which  would  not  be 
emitted  in  the  operation  of  such  engine 
in  the  absence  of  the  device,  system,  or 
element  of  design  except  as  specifically 
permitted  by  regulation. 

§  90.1 1 1  Requirement  of  certification- 
prohibition  of  defeat  devices. 

(a)  An  engine  may  not  be  equipped 
with  a  defeat  device. 

(h)  For  purposes  of  this  section, 

“defeat  device”  means  any  device, 
system,  or  element  of  design  which 
senses  operation  outside  normal 
emission  test  conditions  and  reduces 
emission  control  effectiveness. 

(1)  Defeat  device  includes  any 
auxiliary  emission  control  device 
(AECD)  that  reduces  the  effectiveness  of 
the  emission  control  system  under 
conditions  which  may  reasonably  be 
expected  to  be  encountered  in  normal 
operation  and  use  imless  such 
conditions  are  included  in  the  test 
procedure. 

(2)  Defeat  device  does  not  include 
such  items  which  either  operate  only 
during  engine  starting  or  are  necessary 
to  protect  the  engine  (or  vehicle  in 
which  it  is  installed)  against  damage  or 
accident  during  its  operation. 

§  90.1 1 2  Requirement  of  certification — 
adjustable  parameters. 

(a)  Engines  equipped  with  adjustable 
parameters  must  comply  with  all 
requirements  of  this  subpart  for  any 
specification  within  the  physically 
available  range. 

(b)  An  operating  parameter  is  not 
considered  adjustable  if  it  is 
permanently  sealed  by  the  manufacturer 
or  otherwise  not  normally  accessible 
using  ordinary  tools. 

(c)  The  Administrator  may  require 
that  adjustable  parameters  be  set  to  any 
specification  within  the  adjustable  range 
during  certification  or  a  selective 
enforcement  audit  to  determine 
compliance  with  the  requirements  of 
this  subpart. 

§  90.1 13  in-use  testing  program. 

(a)  At  the  time  of  certification  the 
engine  manufacturer  may  propose 
which  engine  families  should  be 
included  in  an  in-use  test  program.  EPA 
will  approve  a  manufacturer’s  test 
program  if  the  selected  engine  families 
represent  an  adequate  consideration  of 
the  elements  listed  in  paragraphs  (h) 
and  (c)  of  this  section. 

(b)  Number  of  engines  to  be  tested. 
The  number  of  engines  to  be  tested  by 
a  manufacturer  is  determined  by  the 
following  method: 


(1)  For  an  engine  manufacturer  with 
total  projected  annual  production  of 
more  than  75,000  engines  destined  for 
the  United  States  market  for  that  model 
year,  the  minimum  number  of  engines 
to  be  tested  may  be  the  lowest  of  the 
numbers  determined  in  paragraph 
(h)(l)(i),  (ii)  or  (hi)  of  this  section: 

(1)  Divide  the  manufacturer’s  total 
projected  annua!  production  of  small  SI 
engines  destined  for  the  United  States 
market  for  that  model  year  by  50,000, 
and  round  to  the  nearest  whole  number; 

(ii)  Test  five  engines  each  from  25 
percent  of  all  engine  families  certified  in 
that  model  year;  and 

(hi)  Test  three  engines  each  fi'om  50 
percent  of  all  engine  families  certified  in 
that  model  year. 

(2)  An  engine  manufacturer  with  total 
projected  annual  production  of  75,000 
engines  or  less  destined  for  the  United 
States  market  for  that  model  year  may 
test  a  minimum  of  two  engines. 

(c)  Criteria  for  selecting  test  engines. 
An  engine  manufacturer  may  select  test 
engines  from  engine  families  utilizing 
the  following  criteria  and  in  the  order 
specified: 

(1)  Engine  families  using  emission 
control  technology  which  most  likely 
will  be  used  on  Phase  2  engines; 

(2)  Engine  families  using 
aftertreatment; 

(3)  Engine  families  certified  to 
different  emission  standards; 

(4)  Different  engine  designs  (such  as 
sidevalve  head  versus  overhead  valve 
engines); 

(5)  Engine  families  using  emission 
control  technology  specifically  installed 
to  achieve  compliance  with  emission 
standards  of  this  part; 

(6)  The  engine  family  with  the  highest 
projected  annual  sales;  and 

(7)  Engine  families  which  meet  the 
above  criteria,  but  have  not  been 
included  in  prior  model  year  in-use 
testing  programs  as  required  by  these 
provisions. 

(d)  Collection  of  in-use  engines.  An 
engine  manufacturer  may  procure  in-use 
engines  which  have  been  operated  for 
between  half  and  three-quarters  of  the 
engine’s  advertised  (or  projected)  useful 
life.  All  testing  may  be  completed 
within  three  years  from  the  date  the 
certificate  is  first  issued  for  an  engine 
family  undergoing  in-use  testing. 

(1)  Test  engines  may  be  procured  from 
sources  not  associated  with  the  engine 
manufacturer  or  vehicle  mapufacturer, 
except  that  with  prior  approval  of  the 
Administrator,  an  engine  manufacturer 
with  annual  sales  of  less  than  50,000 
engines  may  obtain  in-use  engines 
associated  with  itself  or  its  vehicle 
manufacturer. 
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(2)  A  test  engine  should  have  a 
maintenance  history  representative  of 
actual  in-use  conditions. 

(i)  A  manufacturer  may  question  the 
end  user  regarding  the  accumulated 
usage,  maintenance,  operating 
conditions,  and  storage  of  the  test 
engines. 

(li)  Documents  used  in  the 
procurement  process  may  be  maintained 
as  required  in  §  90.121. 

(3)  Maintenance  and  testing  of  test 
engines. 

u)  The  manufacturer  may  perform 
minimal  set-to-spec  maintenance  on  a 
test  engine.  Maintenance  may  include 
only  that  which  is  listed  in  the  owner’s 
instructions  for  engines  with  the 
amount  of  service  and  age  of  the 
acquired  test  engine. 

(ii)  Documentation  of  all  maintenance 
and  adjustments  may  be  maintained  and 
retained  as  required  by  §  90.121. 

(4)  One  valid  emission  test  may  be 
conducted  for  each  in-use  engine. 

(5)  If  a  selected  in-iise  engine  fails  to 
comply  with  any  applicable  certification 
emission  standard,  the  manufacturer 
may  determine  the  reason  for 
noncompliance.  The  manufacturer  may 
report  all  determinations  for 
noncompliance  in  its  annual  in-use  test 
result  report  as  described  below. 

(e)  In-use  test  program  reporting.  The 
manufacturer  may  submit  to  the 
Administrator  by  January  30  of  each 
calendar  year  all  emission  testing  results 
generated  from  in-use  testing.  The 
following  information  may  be  reported 
for  each  test  engine: 

(1)  Engine  family; 

(2)  Model; 

(3)  Engine  serial  number; 

(4)  Date  of  manufacture; 

(5)  Estimated  hours  of  use; 

(6)  Results  of  all  emission  testing; 

(7)  Summary  of  all  maintenance  and/ 
or  adjustments  performed; 

(8)  Summary  of  all  modifications  and/ 
or  repairs;  and 

(9)  Determinations  of  compliance 
and/or  noncompliance. 

(f)  The  Administrator  may  approve 
and/or  suggest  modifications  to  a 
manufacturer’s  in-use  testing  program. 

§  90.1 1 4  Requirement  of  certification — 
engine  information  label. 

(a)  The  engine  manufacturer  must 
affix  at  the  time  of  manufacture  a 
permanent  and.  legible  label  identifying 
each  nonroad  engine.  The  label  must 
meet  the  following  requirements: 

(1)  Be  attached  in  such  a  manner  that 
it  cannot  be  removed  without  destroying 
or  defacing  the  label; 

(2)  Be  durable  and  readable  for  the 
entire  engine  life; 

(3)  Be  secured  to  an  engine  part 
necessary  for  normal  engine  operation 


and  not  normally  requiring  replacement 
during  engine  life; 

(4)  Be  written  in  English;  and 

(5)  Be  located  so  as  to  be  readily 
visible  to  the  average  person  after  the 
engine  is  installed  in  the  vehicle. 

(b)  If  the  nonroad  vehicle  obscures  the 
label  on  the  engine,  the  nonroad  vehicle 
manufacturer  must  attach  a 
supplemental  label  so  that  this  label  is 
readily  visible  to  the  average  person. 

The  supplemental  label  must: 

(1)  Be  attached  in  such  a  manner  that 
it  cannot  be  removed  without  destroying 
or  defacing  the  label; 

(2)  Be  secured  to  a  vehicle  part 
necessary  for  normal  operation  and  not 
normally  requiring  replacement  during 
the  vehicle  life;  and 

(3)  Be  identical  in  content  to  the  label 
which  was  obscured. 

(c)  The  label  must  contain  the 
following  information: 

(1)  The  heading  “Important  Engine 
Information;’’ 

(2)  The  full  corporate  name  and 
trademark  of  the  engine  manufacturer; 

(3)  The  statement,  “This  (specify 
vehicle  or  engine,  as  applicable)  is 
certified  to  operate  on  (specify  operating 
fuel(s));’’ 

(4)  Identification  of  the  Exhaust 
Emission  Control  System  (Abbreviations 
may  be  used  and  must  conform  to  the 
nomenclature  and  abbreviations 
provided  in  the  Society  of  Automotive 
Engineers  procedure  J1930,  “Electrical/ 
Electronic  Systems  Diagnostic  Terms, 
Definitions,  Abbreviations  and 
Acronyms,’’  September  1991.  This 
procedure  has  been  incorporated  by 
reference.  See  §90.7.); 

(5)  All  engine  lubricant  requirements; 

(6)  Date  of  engine  manufacture  [day 
(optional),  month  and  year); 

(7)  The  statement  “This  engine 
conforms  to  [model  year]  U.S.  EPA 
regulations  for  small  nonroad  engines.’’; 

(8)  EPA  standardized  engine  family 
designation; 

(9)  Engine  displacement  [in  cubic 
centimeters];  and 

(10)  Other  information  concerning 
proper  maintenance  and  use  or 
indicating  compliance  or 
noncompliance  with  other  standards 
may  be  indicated  on  the  label. 

(d)  If  there  is  insufficient  space  on  the 
engine  (or  on  the  vehicle  where  a 
supplemental  label  is  required  under 
paragraph  (b)  of  this  section)  to 
accommodate  a  label  including  all  the 
information  required  in  paragraph  (c)  of 
this  section,  the  manufacturer  may 
delete  or  alter  the  label  as  indicated  in 
this  paragraph.  The  information  deleted 
from  the  label  must  appear  in  the 
owner’s  manual. 

(1)  Exclude  the  information  required 
in  paragraphs  (c)(3),  (4),  and  (5)  of  this 


section.  The  fuel  or  lubricant  may  be 
specified  elsewhere  on  the  engine. 

(2)  Exclude  the  information  required 
by  paragraph  (c)(6)  of  this  section,  if  the 
date  the  engine  was  manufactured  is 
stamped  on  the  engine. 

(e)  The  Administrator  may,  upon 
request,  waive  or  modify  the  label 
content  requirements  of  paragraphs  (c) 
and  (d)  of  this  section,  provided  that  the 
intent  of  such  requirements  is  met. 

§  90.1 1 5  Requirement  of  certification — 
supplying  production  engines  upon 
request 

Upon  the  Administrator’s  request,  the 
manufacturer  must  supply  a  reasonable 
number  of  production  engines  for 
testing  and  evaluation.  These  engines 
must  be  representative  of  typical 
production  and  supplied  for  testing  at 
such  time  and  place  and  for  such 
reasonable  periods  as  the  Administrator 
may  require. 

§90.116  Certification  procedure — 
determining  engine  displacement,  engine 
class,  and  engine  families. 

(a)  Engine  displacement  must  be 
calculated  using  nominal  engine  values 
and  rounded  to  the  nearest  whole  cubic 
centimeter  in  accordance  with  ASTM 
E29-93a.  This  procedure  has  been 
incorporated  by  reference.  See  §  90.7. 

(b)  Engines  will  be  divided  into 
classes  by  the  following: 

(1)  Class  I — engines  less  than  225  cc 
in  displacement, 

(2)  Class  II — engines  greater  than  or 
.  equal  to  225  cc  in  displacement, 

(3)  Class  III — handheld  equipment 
engines  less  than  20  cc  in  displacement, 

(4)  Class  IV — handheld  equipment 
engines  equal  or  greater  than  20  cc  but 
less  than  50  cc  in  displacement,  and 

(5)  Class  V — handheld  equipment 
engines  equal  to  or  greater  than  50  cc  in 
displacement. 

(c)  The  manufacturer’s  product  line 
will  be  divided  into  groupings  of  engine 
families  as  specified  by  paragraph  (d)  of 
this  section. 

(d)  To  be  classed  in  tbq  same  engine 
family,  engines  must  be  identical  in  all 
of  the  following  applicable  respects: 

(1)  The  combustion  cycle; 

(2)  The  cooling  mechanism; 

(3)  The  cylinder  configuration  (inline, 
vee,  opposed,  bore  spacings,  and  so 
forth); 

(4)  The  number  of  cylinders; 

(5)  The  engine  class; 

(6)  The  number  of  catalytic 
converters,  location,  volume,  and 
composition;  and 

(7)  The  thermal  reactor 
characteristics. 

(e)  At  the  manufacturer’s  option, 
engines  identical  in  all  the  respects 
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listed  in  paragraph  (d)  of  this  section 
may  be  further  divided  into  different 
engine  families  if  the  Administrator 
determines  that  they  may  be  expected  to 
have  different  emission  characteristics. 
This  determination  is  based  upon  the 
consideration  of  features  such  as: 

(1)  The  bore  and  stroke; 

(2)  The  combustion  chamber 
configuration; 

(3)  The  intake  and  exhaust  timing 
method  of  actuation  (poppet  valve,  reed 
valve,  rotary  valve,  and  so  forth); 

(4)  The  intake  and  exhaust  valve  or 
port  sizes,  as  applicable; 

(5)  The  fuel  system; 

(6)  The  exhaust  system;  and 

(7)  The  method  of  air  aspiration. 

(0  Where  engines  are  of  a  type  which 
cannot  be  divided  into  engine  families 
based  upon  the  criteria  listed  in 
paragraph  (d)  of  this  section,  the 
Administrator  will  establish  families  for 
those  engines  based  upon  the  features 
most  related  to  their  emission 
characteristics. 

§  90.1 1 7  Certification  procedure— test 
engine  selection. 

(a)  The  manufactiuer  must  select, 
from  each  engine  family,  a  test  engine 
that  the  manufacturer  determines  to  be 
most  likely  to  exceed  the  emission 
standard. 

(b)  The  test  engine  must  be 
constructed  to  be  representative  of 
production  engines. 

§  90.1 1 8  Certification  procedure— service 
accumulation. 

(a) (1)  The  test  engine  must  be 
operated  with  all  emission  control 
systems  operating  properly  for  a  period 
sufficient  to  stabilize  emissions. 

(2)  The  period  sufficient  to  stabilize 
emissions  may  not  exceed  12  hours. 

(b)  No  maintenance,  other  than 
recommended  lubrication  and  filter 
changes,  may  be  performed  during 
service  accumulation  without  the 
Administrator’s  approval. 

(c)  Service  accumulation  is  to  be 
performed  in  a  manner  using  good 
engineering  judgment  to  ensure  that 
emissions  are  representative  of 
production  engines. 

(d)  The  manufacturer  must  maintain, 
and  provide  to  the  Administrator, 
records  stating  the  rationale  for  selecting 
a  service  accumulation  period  less  than 
12  hours  and  records  describing  the 
method  used  to  accumulate  hours  on 
the  test  engine(s). 

§90.119  Certification  procedure — testing. 

(a)  Manufacturer  testing.  The 
manufacturer  must  test  the  test  engine 
using  the  specified  test  procedures  and 
appropriate  test  cycle.  All  test  results 
must  be  reported  to  the  Administrator. 


(1)  The  test  procedure  to  be  used  is 
detailed  in  Subpart  E  of  this  part. 

(1)  Class  I  ana  11  engines  must  use  Test 
Cycle  A  described  in  Subpart  E  of  this 
part,  except  that  Class  I  and  II  engine 
families  in  which  100  percent  of  the 
engines  sold  operate  only  at  rated  speed 
may  use  Test  Cycle  B  described  in 
subpart  E  of  this  part. 

(ii)  Class  in,  IV,  and  V  engines  must 
use  Test  Cycle  C  described  in  subpart  E 
of  this  part. 

(2)  Emission  test  equipment 
provisions  are  described  in  subpart  D  of 
this  part. 

(b)  Administrator  testing.  (1)  The 
Administrator  may  require  that  any  one 
or  more  of  the  test  engines  be  submitted 
to  the  Administrator,  at  such  place  or 
places  as  the  Administrator  may 
designate,  for  the  purposes  of 
conducting  emission  tests.  The 
Administrator  may  specify  that  testing 
will  be  conducted  at  the  manufacturer’s 
facility,  in  which  case  instrun>entation 
and  equipment  specified  by  the 
Administrator  must  be  made  available 
by  the  manufacturer  for  test  operations. 
Any  testing  conducted  at  a 
manufacturer’s  facility  must  be 
scheduled  by  the  manufacturer  as 
promptly  as  possible. 

(2)(i)  Whenever  the  Administrator 
conducts  a  test  on  a  test  engine,  the 
results  of  that  test  will,  unless 
subsequently  invalidated  by  the 
Administrator,  comprise  the  official 
data  for  the  engine  and  the 
manufacturer’s  data  will  not  be  used  in 
determining  compliance  with  emission 
standards. 

(ii)  Prior  to  the  performance  of  such 
test,  the  Administrator  may  adjust  or 
cause  to  be  adjusted  any  adjustable 
parameter  of  the  test  engine  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment  for  certification 
testing,  to  any  setting  within  the 
physically  adjustable  range  of  that 
parameter,  to  determine  whether  such 
engine  conforms  to  applicable  emission 
standards. 

(iii)  For  those  engine  parameters 
which  the  Administrator  has  not 
determined  to  be  subject  to  adjustment 
for  certification  testing,  the  test  engine 
presented  to  the  Administrator  for 
testing  will  be  calibrated  within  the 
production  tolerances  applicable  to  the 
manufacturer  specification  shown  on 
the  engine  label  or  in  the  owner’s 
manual,  as  specified  in  the  application 
for  certification. 

(c)  Use  of  carryover  test  data.  In  lieu 
of  testing,  the  manufacturer  may  submit, 
with  the  Administrator’s  approval, 
emission  test  data  used  to  certify 
substantially  similar  engine  families  in 
previous  years.  This  “carryover”  test 


data  is  only  allowable  if  the  data  shows 
the  test  engine  would  fully  comply  with 
the  emission  standards  for  the 
applicable  class. 

(d)  Scheduled  maintenance  during 
testing.  No  scheduled  maintenance  may 
be  performed  during  testing  of  the 
engine. 

(e)  Unscheduled  maintenance  on  test 
engines. 

(1)  Manufacturers  may  not  perform 
any  unscheduled  engine,  emission 
control  system,  or  fuel  system 
adjustment,  repair,  removal, 
disassembly,  cleaning,  or  replacement 
on  a  test  engine  without  the  advance 
approval  of  the  Administrator. 

(2)  The  Administrator  may  approve 
unscheduled  maintenance  if: 

(i)  A  preliminary  determination  has 
been  made  that  a  part  failure  or  system 
malfunction,  or  the  repair  of  such 
failure  or  malfunction,  does  not  render 
the  engine  unrepresentative  of  engines 
in  use,  and  does  not  require  direct 
access  to  the  combustion  chamber;  and 

(ii)  A  determination  has  been  made 
that  the  need  for  maintenance  or  repairs 
is  indicated  by  an  overt  malfunction 
such  as  persistent  misfire,  engine  stall, 
overheating,  fluid  leakage,  or  loss  of  oil 
pressure. 

(3)  Emission  measurements  may  not 
be  used  as  a  means  of  determining  the 
need  for  unscheduled  maintenance 
under  paragraph  (e)(2)  of  this  section. 

(4)  tW  Administrator  must  have  the 
opportunity  to  verify  the  extent  of  any 
overt  indication  of  part  failure  (for 
example,  misfire,  stall),  or  an  activation 
of  an  audible  and/or  visual  signal,  prior 
to  the  manufacturer  performing  any 
maintenance  related  to  such  overt 
indication  or  signal. 

(5)  Unless  approved  by  the 
Administrator  prior  to  use,  engine 
manufacturers  may  not  use  any 
equipment,  instruments,  or  tools  to 
identify  malfunctioning,  maladjusted,  or 
defective  engine  components  unless  the 
same  or  equivalent  equipment, 
instruments,  or  tools  are  available  at 
dealerships  and  other  service  outlets  • 
and  are  used  in  conjunction  with 
scheduled  maintenance  on  such 
components. 

(6)  If  the  Administrator  determines 
that  part  failure  or  system  malfunction 
occurrence  and/or  repair  rendered  the 
engine  unrepresentative  of  production 
engines,  the  engine  cannot  be  used  as  a 
test  engine. 

(7)  Unless  waived  by  the 
Administrator,  complete  emission  tests 
are  required  before  and  after  any  engine 
maintenance  which  may  reasonably  be 
expected  to  affect  emissions. 

(f)  Engine  failure.  A  manufacturer 
may  not  use  as  a  test  engine  any  engine 
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which  incurs  major  mechanical  failure 
necessitating  disassembly  of  the  engine. 
This  prohibition  does  not  apply  to 
failures  which  occur  after  completion  of 
the  service  accumulation  period. 

§  90.1 20  CertHication  procedure— use  of 
special  test  procedures. 

(a)  Use  of  special  test  procedures  by 
EPA.  The  Administrator  may  establish 
special  test  procedures  for  any  engine 
that  the  Administrator  determines  is  not 
susceptible  to  satisfactory  testing  under 
the  specified  test  procedures  set  forth  in 
subpart  E  of  this  part. 

(b) (1)  Use  of  alternate  test  procedures 
by  an  engine  manufacturer.  A 
manufacturer  may  elect  to  use  an 
alternate  test  procedure  provided  that  it 
yields  results  equal  to  the  results  from 
the  specified  test  procedure  in  subpart 
E,  its  use  is  approved  in  advance  by  ^e 
Administrator,  and  the  basis  for 
equivalent  results  with  the  specified  test 
procedure  is  fully  described  in  the 
manufacturer’s  application. 

(2)  An  engine  manufacturer  electing 
to  use  alternate  test  procedures  is  solely 
responsible  for  the  results  obtained.  The 
Administrator  may  reject  data  generated 
under  test  procedures  which  do  not 
correlate  with  data  generated  under  the 
specified  procedures. 

§  90.1 21  Certification  procedure- 
recordkeeping. 

(a)  The  engine  manufacturer  must 
maintain  the  following  adequately 
organized  records: 

(1)  Copies  of  all  applications  filed 
with  the  Administrator: 

'  (2)  A  copy  of  all  data  obtained 

through  the  in-use  testing  program:  and 

(3)  A  detailed  history  of  each  test 
engine  used  for  certification  including 
the  following; 

(i)  A  description  of  the  test  engine’s 
construction,  including  a  general 
description  of  the  origin  and  buildup  of 
the  engine,  steps  taken  to  insure  that  it 
is  representative  of  production  engines, 
description  of  components  specially 
built  for  the  test  engine,  and  the  origin 
and  description  of  all  emission-related 
components: 

(ii)  A  description  of  the  method  used 
for  engine  service  accumulation, 
including  date(s)  and  the  number  of 
hours  accumulated: 

(iii)  A  description  of  all  maintenance, 
including  modifications,  parts  changes, 
and  other  servicing  performed,  and  the 
date(s),  and  reason(s)  for  such 
maintenance: 

(iv)  A  description  of  all  emission  tests 
performed  including  routine  and 
standard  test  documentation,  as 
specified  in  subpart  E  of  this  part, 
date(s),  and  the  purpose  of  each  test: 


(v)  A  description  of  all  tests 
performed  to  diagnose  engine  or 
emission  control  performance,  giving 
the  date  and  time  of  each  and  the 
reason(s)  for  the  test:  and 

(vi)  A  description  of  any  significant 
event(s)  affecting  the  engine  during  the 
period  covered  by  the  history  of  the  test 
engine  but  not  described  by  an  entry 
under  one  of  the  previous  paragraphs  of 
this  section. 

(b)  Routine  emission  test  data,  such  as 
those  reporting  test  cell  temperature  and 
relative  hiunidity  at  start  and  finish  of 
test  and  raw  emission  results  fix)m  each 
mode  or  test  phase,  must  be  retained  for  - 
a  period  of  one  year  after  issuance  of  all 
certificates  of  conformity  to  which  they 
relate.  All  other  information  specified  in 
paragraph  (a)  of  this  section  must  be 
retained  for  a  period  of  eight  years  after 
issuance  of  all  certificates  of  conformity 
to  which  they  relate. 

(c)  Records  may  be  kept  in  any  format 
and  on  any  media,  provided  that,  at  the 
Administrator’s  request,  organized, 
written  records  in  English  are  promptly 
supplied  by  the  manufacturer. 

(d)  The  manufacturer  must  supply,  at 
the  Administrator’s  request,  copies  of 
any  engine  maintenance  instructions  or 
explanations  issued  by  the 
manufacturer. 

§  90.1 22  Amending  the  application  and 
certificate  of  conformity. 

(a)  The  engine  manufacturer  must 
notify  the  Administrator  when  either  an 
engine  is  to  be  added  to  a  certificate  of 
conformity  or  changes  are  to  be  made  to 
a  product  line  covered  by  a  certificate  of 
conformity.  Notification  occurs  when 
the  manufacturer  submits  an 
amendment  to  the  original  application 
prior  to  either  producing  such  engines 
or  making  such  changes  to  a  product 
line. 

(b)  The  amendment  must  request  that 
the  engine  manufacturer’s  existing 
certificate  of  conformity  be  amended 
and  include  the  following  information: 

(1)  A  full  description  of  the  engine  to 
be  added  or  the  change(s)  to  be  made  in 
production; 

(2)  The  manufacturer’s  proposed  test 
engine  selection(s):  and 

(3)  Engineering  evaluations  or  reasons 
why  the  original  test  engine  is  or  is  not 
still  appropriate. 

(c)  The  Administrator  may  require  the 
engine  manufacturer  to  perform  tests  on 
an  engine  representing  the  engine  to  be 
added  or  changed. 

(d)  Decision  by  Administrator.  (1) 
Based  on  the  submitted  amendment  and 
data  derived  from  such  testing  as  the 
Administrator  may  require  or  conduct, 
the  Administrator  must  determine 
whether  the  proposed  addition  or 


change  would  still  be  covered  by  the 
certificate  of  conformity  then  in  effect. 

(2)  If  the  Administrator  determines 
that  the  new  or  changed  engine(s)  meets 
the  requirements  of  tihis  subpart  and  the 
Act,  the  appropriate  certificate  of 
conformity  will  be  amended. 

(3)  If  the  Administrator  determines 
that  the  proposed  amendment  would 
not  be  covered  by  the  certificate  of 
conformity,  the  Administrator  must 
provide  a  written  explanation  to  the 
engine  manufacturer  of  his  or  her 
decision  not  to  amend  the  certificate. 

The  manufactiirer  may  request  a  hearing 
on  a  denial. 

(e)(1)  Alternatively,  an  engine 
manufacturer  may  make  changes  in  or 
additions  to  production  engines 
concurrently  with  amending  the 
application  as  set  forth  in  paragraph  (b) 
of  this  section,  if  the  manufacturer 
determines  that  all  affected  engines  will 
still  meet  applicable  emission 
standards.  The  engine  manufacturer 
must  supply  supporting  documentation, 
test  data,  and  engineering  evaluations  as 
appropriate  to  support  its 
detemfination. 

(2)  if,  after  a  review,  the 
Administrator  determines  additional 
testing  is  required,  the  engine 
manufacturer  must  provide  required  test 
data  within  30  days  or  cease  production 
of  the  affected  engines. 

(3)  If  the  Administrator  determines 
that  the  affected  engines  do  not  meet 
applicable  requirements,  the 
Administrator  will  notify  the  engine 
manufacturer  to  cease  production  of  the 
affected  engines. 

§  90.1 23  Denial,  revocation  of  certificate  of 
conformity. 

(a)  If,  after  review  of  the  engine 
manufacturer’s  application,  request  for 
certification,  information  obtained  from 
any  inspection,  and  any  other 
information  the  Administrator  may 
require,  the  Administrator  determines 
that  the  test  engine  does  not  meet 
applicable  standards  and  requirements, 
the  Administrator  will  notify  the 
manufacturer  in  writing,  setting  forth 
the  basis  for  this  determination. 

(b)  Notwithstanding  the  fact  that 
engines  described  in  the  application 
may  comply  with  all  other  requirements 
of  this  subpart,  the  Administrator  may 
deny  the  issuance  of  or  revoke  a 
previously  issued  certificate  of 
conformity  if  the  Administrator  finds 
any  one  of  the  following  infractions  to 
be  substantial: 

(1)  The  engine  manufacturer  submits 
false  or  incomplete  information; 

(2)  The  engine  manufacturer  denies 
an  EPA  enforcement  officer  or  EPA 
authorized  representative  the 
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opportunity  to  conduct  authorized 
inspections; 

(3)  The  engine  manufacturer  fails  to 
supply  requested  information  or  amend 
its  application  to  include  all  engines 
being  produced; 

(4)  The  engine  manufacturer  renders 
inaccurate  any  test  data  which  it 
submits  or  otherwise  circumvents  the 
intent  of  the  Act  or  this  part;  or 

(5)  The  engine  manufacturer  denies 
an  EPA  enforcement  officer  or  EPA 
authorized  representative  reasonable 
assistance  (as  defined  in  §  90.506). 

(c)  If  a  manufacturer  knowingly 
commits  an  infraction  specified  in 
paragraph  (b)(1)  or  (b)(4)  of  this  section 
or  knowingly  commits  any  fraudulent 
act  which  results  in  the  issuance  of  a 
certificate  of  conformity,  the 
Administrator  may  deem  such 
certificate  void  ah  initio. 

(d)  When  the  Administrator  denies  or 
revokes  a  certificate  of  conformity,  the 
engine  manufacturer  will  be  provided  a 
written  determination.  The 
manufacturer  may  request  a  hearing  on 
the  Administrator’s  decision. 

(e)  Any  revocation  of  a  certificate  of 
conformity  extends  no  further  thftn  to 
forbid  the  introduction  into  commerce 
of  those  engines  previously  covered  by 
the  certification  which  are  still  in  the 
possession  of  the  engine  manufacturer, 
except  in  cases  of  such  fraud  or  other 
misconduct  that  makes  the  certification 
void  ah  initio. 

§  90.1 24  Request  for  hearing. 

(a)  An  engine  manufacturer  may 
request  a  hearing  on  the  Administrator’s 
denial  or  revocation  of  a  certificate  of 
conformity. 

(b)  The  engine  manufacturer’s  request 
must  be  filed  within  30  days  of  the 
Administrator’s  decision,  be  in  writing, 
and  set  forth  the  manufacturer’s 
objections  to  the  Administrator’s 
decision  and  data  to  support  the 
objections. 

(c)  If,  after  review  of  the  request  and 
supporting  data,  the  Administrator  finds 
that  the  request  raises  a  substantial  and 
factual  issue,  the  Administrator  will 
provide  the  engine  manufacturer  a 
hearing. 

§90.125  Hearing  procedures. 

The  hearing  procedures  set  forth  in 
§§90.513,  90.514,  and  90.515  apply  to 
this  subpart. 

§  90.1 26  Right  of  entry  and  access. 

Any  engine  manufacturer  that  has 
applied  for  certification  of  a  new  engine 
or  engine  family  subject  to  certification 
testing  under  this  subpart  must  admit  or 
cause  to  be  admitted  to  any  applicable 
facilities  during  operating  hours  any 


EPA  enforcement  officer  or  EPA 
authorized  representative  as  provided  in 
§  90.506. 

Subpart  C— [Reserved] 

Subpart  D — Emission  Test  Equipment 
Provisions 

§90.301  Applicability. 

(a)  This  subpart  describes  the 
equipment  required  in  order  to  perform 
ei^aust  emission  tests  on  new  nonroad 
spark-ignition  engines  and  vehicles 
subject  to  the  provisions  of  subpart  A  of 
part  90. 

(b)  Exhaust  gases,  either  raw  or  dilute, 
are  sampled  while  the  test  engine  is 
operated  using  a  steady  state  test  cycle 
on  an  engine  dynamometer.  The  exhaust 
gases  receive  specific  component 
analysis  determining  concentration  of 
pollutant.  Emission  concentrations  are 
converted  to  mass  emission  rates  in 
grams  per  hour  based  on  either  fuel 
fiow,  fuel  flow  and  engine  intake  air 
flow,  or  exhaust  volume  flow.  Weighted 
emission  rates  are  reported  as  grams  per 
brake-kilowatt  hour  (g/kW-hr).  See 
subpart  E  of  this  part  for  a  complete 
description  of  the  test  procedure. 

(c)  Additional  information  about 
system  design,  calibration 
methodologies,  and  so  forth,  for  raw  gas 
sampling  can  be  found  in  part  86, 
subpart  D  of  this  chapter.  Examples  for 
system  design,  calibration 
methodologies,  and  so  forth,  for  dilute 
exhaust  gas  sampling  can  be  found  in 
part  86,  subpart  N  of  this  chapter. 

§90.302  Definitions. 

The  definitions  in  §  90.3  apply  to  this 
subpart.  The  following  definitions  also 
apply  to  this  subpart. . 

Rated  speed  means  the  speed  at 
which  the  manufacturer  specifies  the 
maximvun  rated  power  of  an  engine. 

Intermediate  speed  means  the  engine 
speed  which  is  85  percent  of  the  rated 
speed. 

§90.303  Symbols,  acronyms, 
abbreviations. 

(a)  The  acronyms  and  abbreviations  in 
§  90.5  apply  to  this  subpart. 

(b)  The  symbols  in  Table  1  in 
Appendix  A  of  this  subpart  apply  to  this 
subpart. 

§  90.304  Test  equipment  overview. 

(a)  All  engines  subject  to  this  subpart 
are  tested  for  exhaust  emissions. 

Engines  are  operated  on  dynamometers 
meeting  the  specification  given  in 
§90.305. 

(b)  The  exhaust  is  tested  for  gaseous 
emissions  using  a  raw  gas  sampling 
system  as  described  in  §  90.414  or  a 
constant  volume  sampling  (CVS)  system 


as  described  in  §  90.421.  Both  systems 
require  analyzers  (see  paragraph  (c)  of 
this  section)  specific  to  the  pollutant 
being  measur^. 

(c)  Analyzers  used  are  a  non- 
dispersive  infrared  (NDIR)  absorption 
type  for  carbon  monoxide  and  carbon 
dioxide  analysis;  paramagnetic  (PMD), 
zirconia  (ZRIXD),  or  electrochemical 
ty{)e  (ECS)  for  oxygen  analysis;  a  flame 
ionization  (FID)  or  heated  flame 
ionization  (HFED)  type  for  hydrocarbon 
analysis;  and  a  chemiluminescent 
detector  (CLD)  or  heated 
chepiiluminescent  detector  (HCLD)  for 
oxides  of  nitrogen  analysis. 

§  90.305  Dynamometer  specifications  and 
caiibration  accuracy. 

(a)  Dynamometer  specifications.  The 
dynamometer  test  stand  and  other 
instruments  for  measurement  of  speed 
and  power  output  must  meet  the  engine 
speed  and  torque  accuracy  requirements 
shown  in  Table  2  in  Appendix  A  of  this 
subpart.  The  dynamometer  must  be 
capable  of  performing  the  test  cycle 
described  in  §  90.410. 

(b)  Dynamometer  calibration 
accuracy.  (1)  The  dynamometer  test 
stand  and  other  instruments  for 
measurement  of  power  output  must 
meet  the  calibration  frequency  shown  in 
Table  2  in  Appendix  A  of  this  subpart. 

(2)  A  minimum  of  three  calibration 
weights  for  each  range  used  is  required. 
The  weights  must  be  equally  spaced  and 
traceable  to  within  0.5  percent  of 
National  Institute  for  Standards  and 
Testing  (NIST)  weights.  Laboratories 
located  in  foreign  countries  may  certify 
calibration  weights  to  local  government 
bureau  standards. 

§  90.306  Dynamometer  torque  cell 
calibration. 

(a)(1)  Any  lever  arm  used  to  convert 
a  weight  or  a  force  through  a  distance 
into  a  torque  must  be  used  in  a 
horizontal  position  for  horizontal  shaft 
dynamometers  (±  five  degrees).  For 
vertical  shaft  dynamometers,  a  pulley 
system  may  be  used  to  convert  the 
dynamometer’s  horizontal  loading  into 
the  vertical  plane. 

(2)  Calculate  the  indicated  torque  (IT) 
for  each  calibration  weight  to  be  used 
by: 

IT=Moment  Arm  (meters)  x  Calibration 
Weight  (Newtons) 

(3)  Attach  each  calibration  weight 
specifier!  in  §  90.305(b)(2)  to  the 
moment  arm  at  the  calibration  distance 
determined  in  paragraph  (a)(2)  of  this 
section.  Record  the  power  measurement 
equipment  response  (N-m)  to  each 
wei^t. 

(4)  Compare  the  torque  value 
measured  to  the  calculated  torque. 
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(5)  The  measured  torque  must  be 
within  two  percent  of  the  calculated 
torque. 

(6)  If  the  measured  torque  is  not 
within  two  percent  of  the  calculated 
torque,  adjust  or  repair  the  system. 

Repeat  steps  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  with  the 
adjusted  or  repaired  system. 

(b)  Option.  A.master  load-cell  or 
transfer  standard  may  be  used  to  verify 
the  torque  measurement  system. 

(1)  The  master  load-cell  and  read  out 
system  must  be  calibrated  using  weights 
specified  in  §  90.305(b)(2). 

(2)  Attach  the  master  load-cell  and 
loading  system; 

(3)  l^ad  the  dynamometer  to  a 
minimum  of  three  equally  spaced  torque 
values  as  indicated  by  the  master  load¬ 
cell  for  each  in-use  range  used. 

(4)  The  in-use  torque  measurement 
must  he  within  two  percent  of  the 
torque  measured  by  the  master  system 
for  each  load  used. 

(5)  If  the  in-use  torque  is  not  within 
two  percent  of  the  master  torque,  adjust 
or  repair  the  system.  Repeat  steps  in 
paragraphs  (b)(2)  throu^  (h)(4)  of  this 
section  with  the  adjust^  or  repaired 
system. 

(c)  Calibrated  resistors  may  not  be 
used  for  engine  flywheel  torque 
transducer  calibration,  but  may  be  used 
to  span  the  transducer  prior  to  engine 
testing. 

(d)  Other  engine  dynamometer  system 
calibrations  such  as  speed  are 
performed  as  specified  by  the 
dynamometer  manufacturer  or  as 
dictated  by  good  engineering  practice. 

§  90.307  Engine  cooling  system. 

An  engine  cooling  system  is  required 
with  sufficient  capacity  to  maintain  the 
engine  at  normal  operating  temperatures 
as  prescribed  by  the  engine 
manufacturer.  Auxiliary  fan(s)  may  be 
used  to  maintain  sufficient  engine 
cooling  during  engine  dynamometer 
operation. 

§  90.308  Lubricating  oil  and  test  fuels. 

(a)  Lubricating  oil.  Use  the  engine 
lubricating  oil  which  meets  the  engine 
manufacturer’s  specifications  for  a 
particular  engine  and  intended  usage. 

(1)  Manufacturers  must  use  engine 
lubricants  representative  of 
commercially  available  engine 
lubricants. 

(2)  For  2-stroke  engines,  the  fuel/oil 
mixture  ratio  must  be  that  which  is 
recommended  by  the  manufacturer. 

(b)  Test  Fuels— Certification.  (1)  The 
manufacturer  must  use  gasoline  having 
the  specifications,  or  substantially 
equivalent  specifications  approved  by 
the  Administrator,  as  specified  in  Table 


3  in  Appendix  A  of  this  subpart  for 
exhaust  emission  testing  of  gasoline 
fueled  engines.  As  an  option, 
manufacturers  may  use  the  fuel 
specified  in  §  86.1313-94(a)  of  this 
chapter  for  gasoline  fueled  engines. 

(2)  Alternative  fuels,  such  as  natural 
gas,  propane,  and  methanol,  used  for 
exhaust  emission  testing  and  service 
accumulation  of  alternative  fuel  spark- 
ignition  engines  must  be  representative 
of  commercially  available  alternative 
fuels. 

(i)  The  manufacturer  shall 
recommend  the  alternative  fuel  to  be 
used  for  certification  testing  and  engine 
service  accumulaticm  in  accordance 
with  paragraph  (b)(3)  of  this  section. 

(ii)  The  Administrator  shall  determine 
the  alternative  fuel  to  be  used  for  testing 
and  engine  service  accumulation,  taking 
into  consideration  the  alternative  fuel 
recommended  by  the  manufacturer. 

(3)  Other  fuels  may  be  used  for  testing 
provided: 

(i)  They  are  commercially  viable; 

(ii)  Information  acceptable  to  the 
Administrator  is  provided  to  show  that 
only  the  designated  fuel  would  he  used 
in  customer  service;  and 

(iii)  Fuel  specifications  are  approved 
in  writing  by  the  Administrator  prior  to 
the  start  of  testing. 

(c)  Test  Fuels — Service  Accumulation. 
Unleaded  gasoline  representative  of 
commercial  gasoline  generally  available 
through  retail  outlets  must  be  used  in 
service  accumulation  for  gasoline-fueled 
spark-ignition  engines.  As  an 
alternative,  the  certification  test  fuels 
specified  under  paragraph  (b)  of  this 
section  may  be  used  for  engine  service 
accumulation.  Leaded  fuel  may  not  be 
used  during  service  accumulation. 
Additional  fuel  requirements  for  service 
accumulation  are  as  follows: 

§  90.309  Engine  Intake  air  temperature 
measurement 

(a)  The  measurement  location  must  be 
within  10  cm  of  the  engine  intake 
system  (i.e.,  the  air  cleaner,  for  most 
engines.) 

(b)  The  temperature  measurements 
must  be  accurate  to  within  ±  2  "C. 

§  90.31 0  Engine  intake  air  humidity 
measurement 

This  section  refers  to  engines  which 
are  supplied  with  intake  air  other  than 
the  ambient  air  in  the  test  cell  (i.e.,  air 
which  has  been  pumped  directly  to  the 
engine  air  intake  system).  For  engines 
which  use  ambient  test  cell  air  for  the 
engine  intake  air,  the  ambient  test  cell 
humidity  measurement  may  be  used. 

(a)  Humidity  conditioned  air  supply. 
Air  that  has  had  its  absolute  humidity 
altered  is  considered  humidity- 


conditioned  air.  For  this  type  of  intake 
air  supply,  the  humidity  measurements 
must  be  made  within  the  intake  air 
supply  system  and  after  the  humidity 
conditioning  has  taken  place. 

(b)  Unconditioned  air  supply. 
Humidity  measurements  in 
unconditioned  intake  air  supply 
systems  must  be  made  in  the  intake  air 
stream  entering  the  supply  system. 
Alternatively,  the  htunidity 
measurements  can  be  measured  within 
the  intake  air  supply  stream. 

§  90.31 1  Test  conditions. 

(a)  General  requirements.  (1)  Ambient 
temperature  levels  encountered  by  the 
test  engine  throughout  the  test  sequence 
may  not  be  less  than  20  °C  or  more  than 
30  "C.  All  engines  must  be  installed  on 
the  test  bed  at  their  design  installation 
angle  to  prevent  abnormal  fuel 
distribution. 

(2)  Calculate  all  volumes  and 
volumetric  flow  rates  at  standard 
conditions  for  temperature  and 
pressure,  and  use  these  conditions 
consistently  throughout  all  calculations. 
Standard  conditions  for  temperature 
and  pressure  are  25  "C  and  101.3  kPa. 

(b)  Engine  test  conditions.  Measure 
the  absolute  temperature  (designated  as 
T  and  expressed  in  Kelvin)  of  the  engine 
air  at  the  inlet  to  the  engine  and  the  dry 
atmospheric  presstue  (designated  as  p, 
and  expressed  in  kPa),  and  determine 
the  parameter  f  according  to  the 
following  provisions  for  naturally 
aspirated  engines: 


For  a  certification  test  to  be  recognized 
as  vahd,  the  parameter  f  shall  be 
between  the  limits  as  shown  below: 
0.96<f<1.04 

§  90.31 2  Analytical  gases. 

(a)  The  shelf  life  of  a  calibration  gas 
may  not  be  exceeded.  The  expiration 
date  stated  by  the  gas  supplier  must  be 
recorded. 

(b)  Pure  gases.  The  required  purity  of 
the  gases  is  defined  by  the 
contamination  limits  specified  in- this 
subsection.  The  following  gases  must  be 
available  for  operation: 

(1)  Purified  nitrogen,  also  refered  to  as 
“zero-grade  nitrogen”  (Contamination  < 
1  ppm  C,  <  1  ppm  CO,  <  400  ppm  CO2, 

<  0.1  ppm  NO); 

(2)  Purified  oxygen  (Purity  99.5 
percent  vol  O2); 

(3)  Hydrogen-helium  mixture  (40  ±  2 
percent  hydrogen,  balance  heliiun) 
(Contamination  <  1  ppm  C,  <  400  ppm 
CO); 

(4)  Purified  synthetic  air,  also  refered 
to  as  “zero  air”  or  “zero  gas” 
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(Contamination  <  1  ppm  C,  <  1  ppm  CO, 

^  400  ppm  CO2,  ^  0.1  ppm  NO)  (Oxygen 
content  between  18-21  percent  vol.). 

(c)  Calibration  and  span  gases.  (1) 
Calibration  gas  values  are  to  be  derived 
firom  NIST  “Standard  Reference 
Materials”  (SRM’s)  and  are  to  be  single 
blends  as  sp>ecified  in  this  subsection. 

(2)  Mixtiues  of  gases  having  the 
following  chemical  compositions  must 
be  available: 

C3H8  and  purified  synthetic  air  and/or 
C3H8  and  purified  nitrogen; 

CO  and  purified  nitrogen; 

NOx  and  purified  nitrogen  (the  amount 
of  NO2  contained  in  this  calibration 
gas  must  not  exceed  five  percent  of 
the  NO  content); 

CO2  and  purified  nitrogen. 

Note:  For  the  HFID  or  FID  the 
manufacturer  may  choose  to  use  as  a  diluent 
span  gas  and  the  calibration  gas  either 
purified  synthetic  air  or  purified  nitrogen. 
Any  mixture  of  CsHs  and  purified  synthetic 
air  which  contains  a  concentration  of 
propane  higher  than  what  a  gas  supplier 
considers  to  be  safe  may  be  substituted  with 
a  mixture  of  CaHg  and  purified  nitrogen. 
However,  the  manufacturer  must  be 
consistent  in  the  choice  of  diluent  (zero  air 
or  purified  nitrogen)  between  the  calibration 
and  span  gases.  If  a  manufacturer  chooses  to 
use  CjHg  and  purified  nitrogen  for  the 
calibration  gases,  then  purified  nitrogen  must 
be  the  diluent  for  the  span  gases. 

(3)  The  true  concentration  of  a  span 
gas  must  be  within  ±  two  percent  of  the 
NIST  gas  standard.  The  true 
concentration  of  a  calibration  gas  must 
be  within  ±  one  percent  of  the  NIST  gas 
standard.  The  use  of  precision  blending 
devices  (gas  dividers)  to  obtain  the 
required  calibration  gas  concentrations 
is  acceptable.  Give  all  concentrations  of 
calibration  gas  on  a  volume  basis 
(volume  percent  or  volume  ppm). 

(4)  The  gas  concentrations  used  for 
calibration  and  span  may  also  be 
obtained  by  means  of  a  gas  divider, 
diluting  either  with  purified  N2  or  with 
purified  synthetic  air.  The  accuracy  of 
the  mixing  device  must  be  such  that  the 
concentration  of  the  diluted  gases  may 
be  determined  to  within  ±  two  percent. 

(d)  Oxygen  interference  check  gases 
must  contain  propane  with  350  ppmC  ± 
75  ppmC  hydrocarbon.  Determine  the 
concentration  value  to  calibration  gas 
tolerances  by  chromatographic  analysis 
of  total  hydrocarbons  plus  impurities  or 
by  dynamic  blending.  For  gasoline 
fueled  engines,  oxygen  contentration 
must  be  between  0  and  1  percent  O2. 
Nitrogen  must  be  the  predominant 
diluent  with  the  balance  oxygen. 

(e)  Fuel  for  the  hydrocarbon  flame 
ionization  detector  (HC-FID)  must  be  a 
blend  of  40  ±  two  percent  hydrogen 
with  the  balance  b«ing  helium.  The 


mixture  must  contain  less  than  one  ppm 
equivalent  carbon  response;  98  to  100 
percent  hydrogen  fuel  may  be  used  with 
advance  approval  of  the  Administrator. 

(f)  Hydrocarbon  analyzer  burner  air. 
The  concentration  of  oxygen  must  be 
within  one  mole  percent  of  the  oxygen 
concentration  of  the  burner  air  used  in 
the  latest  oxygen  interference  check 
(percent  O2I),  see  §  90.316(d).  If  the 
difference  in  oxygen  concentration  is 
greater  than  one  mole  percent,  then  the 
oxygen  interference  must  be  checked 
and,  if  necessary,  the  analyzer  adjusted 
to  meet  the  percent  O2I  requirements. 

The  burner  air  must  contain  less  than 
two  ppmC  hydrocarbon. 

§90.313  Analyzers  required. 

(a)  Analyzers.  Analyze  measured 
gases  with  the  following  instruments: 

(1)  Carbon  monoxide  (CO)  analysis,  (i) 
The  carbon  monoxide  analyzer  shall  be 
of  the  non-dispersive  infi-ared  (NDIR) 
absorption  type. 

(ii)  The  use  of  linearizing  circuits  is 
permitted. 

(2)  Carbon  dioxide  (CO2)  analysis,  (i) 
The  carbon  dioxide  analyzer  shall  be  of 
the  non-dispersive  infi-ared  (NDIR) 
absorption  type. 

(ii)  The  use  of  linearizing  circuits  is 
permitted. 

(3)  Oxygen  (O2)  analysis.  Oxygen  (O2) 
analyzers  may  be  of  the  paramagnetic 
(PMD),  zirconia  (ZRDO)  or 
electrochemical  type  (ECS). 

(4)  Hydrocarbon  (HC)  analysis,  (i)  For 
Raw  Gas  Sampling,  the  hydrocarbon 
analyzer  shall  be  of  the  heated  flame 
ionization  (HFID)  type.  For  constant 
volume  sampling,  the  hydrocarbon 
analyzer  may  be  of  the  flame  ionization 
(FED)  type  or  of  the  heated  flame 
ionization  (HFID)  type. 

(ii)  For  the  HFH)  system,  if  the 
temperature  of  the  exhaust  gas  at  the 
sample  probe  is  below  190®  C,  the 
temperature  of  the  valves,  pipe  work, 
and  so  forth,  must  be  controlled  so  as 
to  maintain  a  wall  temperature  of  190® 

C  ±11®  C.  If  the  temperature  of  the 
exhaust  gas  at  the  sample  probe  is  above 
190®  C,  the  temperature  of  the  valves, 
pipe  work,  and  so  forth,  must  be 
controlled  so  as  to  maintain  a  wall 
temperature  greater  than  180®  C. 

(iii)  For  the  HFID  analyzer,  the 
detector,  oven,  and  sample-handling 
components  within  the  oven  must  be 
suitable  for  continuous  operation  at 
temperatures  to  200®  C.  It  must  by 
capable  of  maintaining  temperature 
within  ±5.5®  C  of  the  set  point. 

(iv)  Fuel  and  burner  air  must  conform 
to  the  specifications  in  §  90.312. 

(v)  The  percent  of  oxygen  interference 
must  be  less  than  three  percent,  as 
specified  in  §  90.316(d). 


(5)  Oxides  of  nitrogen  (NOx)  analysis. 

(i)  This  analysis  device  consists  of  the 
following  items: 

(A)  A  NO2  to  NO  converter.  The  NO2 
to  NO  converter  efficiency  must  be  at 
least  90  percent. 

(B)  An  ice  bath  located  after  the  NOx 
converter  (optional). 

(C)  A  chemiluminescent  detector 
(CLD)  or  heated  chemiluminescent 
detector  (HOLD). 

(ii)  The  quench  interference  must  be 
less  than  3.0  percent  as  measured  in 
§90.325. 

(b)  Other  analyzers  and  equipment. 
Other  types  of  analyzers  and  equipment 
may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator. 

(c)  The  following  requirements  must 
be  incorporated  as  indicated  in  systems 
used  for  testing  under  this  subpart. 

(1)  Carbon  monoxide  and  carbon 
dioxide  measurements  must  be  made  on 
a  dry  basis  (for  raw  exhaust 
measurement  only).  Specific 
requirements  for  the  means  of  drying 
the  sample  can  be  found  in  §  90.313(e). 

(2)  Calibration  or  span  gases  for  the 
NOx  measurement  system  must  pass 
through  the  NO2  to  NO  converter. 

(d)  The  electromagnetic  compatibility 
(EMC)  of  the  equipment  must  be  on  a 
level  as  to  minimize  additional  errors. 

(e)  Gas  drying.  Chemical  dryers  are 
not  an  acceptable  method  of  removing 
water  from  the  sample.  Water  removal 
by  condensation  is  acceptable.  If  water 
is  removed  by  condensation,  the  sample 
gas  temperature  or  sample  dew  point 
must  be  monitored  either  within  the 
water  trap  or  downstream  and  its 
temperature  must  not  exceed  7®  C.  A 
water  trap  performing  this  function  is  an 
acceptable  method.  Means  other  than 
condensation  may  be  used  only  with 
prior  approval  from  the  Administrator. 

§  90.31 4  Analyzer  accuracy  and 
specifications. 

(a)  Measurement  and  accuracy — 
general.  The  analyzers  must  have  a 
measuring  range  which  allows  them  to 
measure  the  concentrations  of  the 
exhaust  gas  sample  pollutants  with  the 
accuracies  shown  in  Table  2  in 
Appendix  A  of  this  subpart. 

(1)  Precision.  The  precision  of  the 
analyser  must  be,  at  worst,  two  percent 
of  full-scale  concentration  for  each 
range  used.  The  precision  is  defined  as 
2.5  times  the  standard  deviation(s)  of  10 
repetitive  responses  to  a  given 
calibration  or  span  gas. 

(2)  Noise.  The  analyzer  peak-to-peak 
response  to  zero  and  calibration  or  span 
gases  over  any  10-second  period  must 
not  exceed  two  percent  of  full-scale 
chart  deflection  on  all  ranges  used. 
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(3)  Zero  drift.  The  analyzer  zero- 
response  drift  during  a  one-hour  period 
must  be  less  than  two  percent  of  full- 
scale  chart  deflection  on  the  lowest 
range  used.  The  zero-response  is 
defined  as  the  mean  response  including 
noise  to  a  zero-gas  during  a  30-second 
time  interval. 

(4)  Span  drift.  The  analyzer  span  drift 
during  a  one-hour  period  must  be  less 
than  two  percent  of  full-scale  chart 
deflection  on  the  lowest  range  used.  The 
analyzer  span  is  defined  as  the 
difference  between  the  span-response 
and  the  zero-response.  The  span- 
response  is  defined  as  the  mean 
response  including  noise  to  a  span  gas 
during  a  30-second  time  interval. 

(b)  Operating  procedure  for  analyzers 
and  sampling  system.  Follow  the  start¬ 
up  and  operating  instructions  of  the 
instrument  manufacturer  or  use  good 
engineering  practice.  Adhere  to  the 
minimum  requirements  given  in 
§§90.316  through  90.325  and  §90.409. 

(c)  Emission  measurement  accuracy — 
Bag  sampling.  (1)  Good  engineering 
practice  dictates  that  exhaust  emission 
sample  analyzer  readings  below  15 
percent  of  full-scale  chart  deflection 
should  generally  not  be  used. 

(2)  Some  high  resolution  read-out 
systems,  such  as  computers,  data 
loggers,  and  so  forth,  can  provide 
sufficient  accuracy  and  resolution  below 
15  percent  of  full  scale.  Such  systems 
may  be  used  provided  that  additional 
calibrations  are  made  to  ensure  the 
accuracy  of  the  calibration  curves.  The 
following  procedure  for  calibration 
below  15  percent  of  full  scale  may  be 
used: 

Note  to  paragraph  (c):  If  a  gas  divider  is 
used,  the  gas  divider  must  conform  to  the 
accuracy  requirements  as  follows.  The  use  of 
precision  blending  devices  (gas  dividers)  to 
obtain  the  required  calibration  gas 
concentrations  is  acceptable,  provided  that 
the  blended  gases  are  accurate  to  within  ±1.5 
percent  of  NIST  gas  standards  or  other  gas 
standards  which  have  bqen  approved  by  the 
Administrator.  This  acci^cy  implies  that 
primary  gases  used  for  blending  must  be 
“named’^to  an  accuracy  of  at  least  ±  one 
percent,  traceable  to  NIST  or  other  approved 
gas  standards. 

(i)  Span  the  full  analyzer  range  using 
a  top  range  calibration  gas.  The  span 
gases  must  be  accurate  to  within  ±  two 
percent  of  NIST  gas  standards  or  other 
gas  standards  which  have  been 
approved  by  the  Administrator. 

(ii)  Generate  a  calibration  curve 
according  to,  and  meeting  the 
requirements,  of  the  sections  describing 
analyzer  calibrations  which  are  found  in 
§§90.316,S0.317,  90.318,  and  90.320. 

(iii)  Select  a  calibration  gas  (a  span 
gas  may  be  used  for  calibrating  the  CO2 


analyzer)  with  a  concentration  between 
the  two  lowest  non-zero  gas  divider 
increments.  This  gas  must  be  “named” 
to  an  accuracy  of  ±  one  percent  of  NIST 
gas  standards  or  other  standards 
approved  by  the  Administrator. 

(iv)  Using  the  calibration  curve  fitted 
to  the  points  generated  in  paragraphs 
(c)(2)  (i)  and  (ii)  of  this  section,  check 
the  concentration  of  the  gas  selected  in 
paragraph  (c)(2)(iii)  of  this  section.  The 
concentration  derived  ft'om  the  curve 
must  be  within  1 2.3  percent  (±  2.8 
percent  for  CO2  span  gas)  of  the  gas’s 
original  named  concentration. 

(v)  Provided  the  requirements  of 
paragraph  (c)(2)(iv)  of  this  section  are 
met,  use  the  gas  divider  with  the  gas 
selected  in  paragraph  (c)(2)(iii)  of  this 
section  and  determine  the  remainder  of 
the  calibration  points.  Fit  a  calibration 
curve  per  §§  90.316,  90.317,  90.318,  and 
90.320  of  this  chapter  for  the  entire 
analyzer  range. 

(d)  Emission  measurement  accuracy- 
continuous  sampling.  Analyzers  used 
for  continuous  analysis  must  be 
operated  such  that  the  measured 
concentration  falls  between  15  and  100 
percent  of  full-scale  chart  deflection. 
Exceptions  to  these  limits  are: 

(1)  The  analyzer’s  response  may  be 
less  than  15  percent  or  more  than  100 
percent  of  full  scale  if  automatic  range 
change  circuitry  is  used  and  the  limits 
for  range  changes  are  between  15  and 
100  percent  of  full-scale  chart 
deflection; 

(2)  The  analyzer’s  response  may  be 
less  than  15  percent  of  ^11  scale  if: 

(i)  The  alternative  in  paragraph  (c)(2) 
of  this  section  is  used  to  ensiue  that  the 
accuracy  of  the  calibration  curve  is 
maintained  below  15  percent;  or 

(ii)  The  full-scale  value  of  the  range  is 
155  ppm  (C)  or  less;  or 

(iii)  The  emissions  from  the  engine 
are  erratic  and  the  integrated  chart 
deflection  value  for  the  cycle  is  greater 
than  15  percent  of  full  scale;  or 

(iv)  The  contribution  of  all  data  read 
below  the  15  percent  level  is  less  than 
10  percent  by  mass  of  the  final  test 
results. 

§  90.31 5  Analyzer  Initial  calibration. 

(a)  Warming-up  time.  The  warming- 
up  time  should  be  according  to  the 
recommendations  of  the  manufacturer. 
If  not  specified,  a  minimum  of  two 
hours  should  be  allowed  for  warming 
up  the  analyzers. 

(b)  NDIR,  FID.  andHFID  analyzer. 
Tune  and  maintain  the  NDIR  analyzer 
per  the  instrument  manufacturer 
recommendations  or  specifications  or 
using  good  engineering  practice.  The 
combustion  flame  of  the  FID  or  HFID 


analyzer  must  be  optimized  in  order  to 
meet  the  specifications  in  §  90.316(b). 

(c)  Zero  setting  and  calibration.  Using 
purified  synthetic  air  (or  nitrogen),  set 
the  CD,  CC)2,  NOx,  and  HC  analyzers  at 
zero.  Connect  the  appropriate 
calibrating  gases  to  the  analyzers  and 
record  the  values.  Use  the  same  gas  flow 
rates  and  pressure  as  when  sampling 
exhaust. 

(d)  Rechecking  of  zero  setting. 

Recheck  the  zero  setting  and,  if 
necessary,  repeat  the  procedure 
described  in  paragraph  (c)  of  this 
section. 

§  90.31 6  Hydrocarbon  analyzer  calibration. 

(a)  Calibrate  the  FID  and  HFID 
hydrocarbon  analyzer  as  described  in 
this  section.  Operate  the  HFID  to  a  set 
point  ±  5.5®  C  between  185  and  197®  C. 

(b)  Initial  and  periodic  optimization 
of  detector  response.  Prior  to  initial  use 
and  at  least  annually  thereafter,  adjust 
the  FID  and  HFID  hydrocarbon  analyzer 
for  optimum  hydrocarbon  response  as 
specified  in  this  paragraph.  Alternative 
methods  yielding  equivalent  results  may 
be  used,  if  approved  in  advance  by  the 
Administrator. 

(1)  Follow  good  engineering  practices 
for  initial  instrument  start-up  and  basic 
operating  adjustment  using  the 
appropriate  fuel  (see  §  90.312)  and 
purified  synthetic  air  or  zero-grade 
nitrogen. 

(2)  Use  of  one  of  the  following 
procedures  is  required  for  FID  or  HFID 
optimization: 

(i)  The  procedure  outlined  in  Society 
of  Automotive  Engineers  (SAE)  paper 
No.  770141,  “Optimization  of  a  Flame 
Ionization  Detector  for  Determination  of 
Hydrocarbon  in  Diluted  Automotive 
Ei^austs;”  author,  Glenn  D.  Reschke. 
This  procedure  has  been  incorporated 
by  reference.  See  §  90.7. 

(ii)  The  HFID  optimization  procedures 
outlined  in  §  86.331-79  of  this  chapter. 

(iii)  Alternative  procedures  may  be 
used  if  approved  in  advance  by  the 
Administrator. 

(3)  After  the  optimum  flow  rates  have 
been  determined,  record  them  for  future 
reference. , 

(c)  Initial  and  periodic  calibration. 
Prior  to  initial  use  and  monthly 
thereafter,  or  within  one  month  prior  to 
the  certification  test,  the  FID  or  HFID 
hydrocarbon  analyzer  must  be 
calibrated  on  all  normally  used 
instrument  ranges  using  the  steps  in  this 
paragraph.  Use  the  same  flow  rate  and 
pressures  as  when  analyzing  samples. 
Introduce  calibration  gases  directly  at 
the  analyzer.  An  optional  method  for 
dilute  sampling  described  in  §  86.1310- 
90(b)(3)(i)  may  be  used. 
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(1)  Adjust  analyzer  to  optimize 
performance. 

(2)  Zero  the  hydrocarbon  analyzer 
with  purified  synthetic  air  or  zero-grade 
nitro^n. 


(3)  Calibrate  on  each  used  operating 
range  with  calibration  gases  having 
nominal  concentrations  between  10  and 
90  percent  of  that  range.  A  minimum  of 


six  evenly  spaced  points  covering  at 
least  80  percent  of  the  10  to  90  range  (64 
percent)  is  required  (see  following 
table). 


Example  calibration  points  (%) 


Acceptable  for  calibration? 


20.  30,  40,  50.  60.  70  . 

20.  30.  40,  50,  60.  70,  80.  90  ... 

10,  25.  40.  55,  70,  85  . 

10,  30.  50.  70.  90 . 


No,  range  covered  is  50  percent,  not  64. 

Yes. 

Yes. 

No,  though  equally  spaced  and  entire  range  covered,  a  minimum  of 
six  points  are  needed. 


For  each  range  calibrated,  if  the 
deviation  from  a  least-squares  best-fit 
straight  line  is  two  percent  or  less  of  the 
value  at  each  data  point,  calculate 
concentration  values  by  use  of  a  single 
calibration  factor  for  that  range.  If  the 
deviation  exceeds  two  percent  at  any 
point,  use  the  best-fit  non-linear 
equation  which  represents  the  data  to 
within  two  percent  of  each  test  point  to 
determine  concentration. 

(d)  Oxygen  interference  optimization. 
Prior  to  initial  use  and  monthly 
thereafter,  perform  the  oxygen 


interference  optimization  as  described 
in  this  paragraph.  Choose  a  range  where 
the  oxygen  interference  check  gases  will 
fall  in  the  upper  50  percent.  Conduct 
the  test,  as  outlined  in  this  paragraph, 
with  the  oven  temperature  set  as 
required  by  the  instrument 
manufacturer.  Oxygen  interference 
check  gas  specifications  are  found  in 
§  90.312(d). 

(1)  Zero  the  analyzer. 

(2)  Span  the  analyzer  with  the  21 
percent  oxygen  blend. 


• 

(3)  Recheck  zero  response.  If  it  has 
changed  more  than  0.5  percent  of  full 
scale  repeat  paragraphs  (d)(1)  and  (d)(2) 
of  this  section  to  correct  the  problem. 

(4)  Introduce  the  five  percent  and  10 
percent  oxygen  interference  check  gases. 

(5)  Recheck  the  zero  response.  If  it  has 
"  changed  by  more  than  ±  one  percent  of 

full  scale,  repeat  the  test. 

(6)  Calculate  the  percent  of  oxygen 
interference  (designated  as  percent  Ozl) 
for  each  mixture  in  paragraph  (d)(4)  of 
this  section  according  to  the  following 
equation. 


^  B  -  Analyzer  response  (ppmC) 

Percent  0,1  = - - - — - — — -  (100) 

B 


Analyzer  response 


A 


%  of  full-scale  analyzer  response  due  to  A  J 


x(%  of  full-scale  analyzer  response  due  to  B) 


Where: 

A  =  hydrocarbon  concentration  (ppmC) 
of  the  span  gas  used  in  paragraph 
(d)(2)  of  this  section. 

B  =  hydrocarbon  concentration  (ppmC) 
of  the  oxygen  interference  check  gases 
used  in  paragraph  (d)(4)  of  this 
section. 

(7)  The  percent  of  oxygen  interference 
(designated  as  percent  C^I)  must  be  less 
than  ±  three  percent  for  all  required 
oxygen  interference  check  gases  prior  to 
testing. 

(8)  If  the  oxygen  interference  is  greater 
than  the  specifications,  incrementally 
adjust  the  air  flow  above  and  below  the 
manufacturer’s  specifications,  repeating 
paragraphs  (d)(1)  through  (d)(7)  of  this 
section  for  each  flow. 

(9)  If  the  oxygen  interference  is  greater 
than  the  specification  after  adjusting  the 
air  flow,  vary  the  fuel  flow  and 
thereafter  the  sample  flow,  repeating 
paragraphs  (d)(1)  through  (d)(7)  of  this 
section  for  each  new  setting. 


(10)  If  the  oxygen  interference  is  still 
greater  than  the  specifications,  repair  or 
replace  the  analyzer,  FID  fuel,  or  burner 
air  prior  to  testing.  Repeat  this  section 
with  the  repaired  or  replaced  equipment 
or  gases. 

§  90.31 7  Carbon  monoxide  analyzer 
calibration. 

(a)  Calibrate  the  NDIR  carbon 
monoxide  analyzer  as  described  in  this 
section. 

(b)  Initial  and  periodic  interference. 
Prior  to  its  initial  use  and  annually 
thereafter,  check  the  NDIR  carbon 
monoxide  analyzer  for  response  to  water 
vapor  and  CO2: 

(1)  Follow  good  engineering  practices 
for  instrument  start-up  and  operation. 
Adjust  the  analyzer  to  optimize 
performance  on  the  most  sensitive  range 
to  be  used. 

(2)  Zero  the  carbon  monoxide 
analyzer  with  either  purified  synthetic 
air  or  zero-grade  nitrogen. 


(3)  Bubble  a  mixture  of  three  percent 
CO2  in  N2  through  water  at  room 
temperature  and  record  analyzer 
response. 

(4)  An  analyzer  response  of  more  than 
one  percent  of  full  scale  for  ranges 
above  300  ppm  full  scale  or  more  than 
three  ppm  on  ranges  below  300  ppm  full 
scale  requires  corrective  action.  (Use  of 
conditioning  columns  is  one  form  of 
corrective  action  which  may  be  taken.) 

(c)  Initial  and  periodic  calibration. 
Prior  to  its  initial  use  and  monthly 
thereafter,  or  within  one  month  prior  to 
the  certification  test,  calibrate  the  NDIR 
carbon  monoxide  analyzer. 

(1)  Adjust  the  analyzer  to  optimize 
performance. 

(2)  Zero  the  carbon  monoxide 
analyzer  with  either  purified  synthetic 
air  or  zero-grade  nitrogen. 

(3)  Calibrate  on  each  used  operating 
range  with  carbon  monoxide-in-N2 
calibration  gases  having  nonfinal 
concentrations  between  10  and  90 
percent  of  that  range.  A  minimum  of  six 
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evenly  spaced  points  covering  at  least  percent)  is  required  (see  following 
80  percent  of  the  10  to  90  range  (64  table). 


Example  calibration  points  (%) 


Acceptable  for  calibration? 


20,  30,  40,  50,  60,  70  .  No,  range  covered  is  50  percent,  not  64. 

20,  30,  40,  50,  60,  70,  80,  90  .  Yes. 

10,25,40,55,70,85  .  Yes. 

10,  30,  50,  70,  90 .  No,  though  equally  spaced  and  entire  range  covered,  a  minimum  of 

six  points  are  needed. 


Additional  calibration  points  may  be 
generated.  For  each  range  calibrated,  if 
the  deviation  from  a  least-squares  best- 
fit  straight  line  is  two  percent  or  less  of 
the  value  at  each  data  point,  calculate 
concentration  values  by  use  of  a  single 
calibration  factor  for  that  range.  If  the 
deviation  exceeds  two  percent  at  any 
point,  use  the  best-fit  non-linear 
equation  which  represents  the  data  to 
within  two  percent  of  each  test  point  to 
determine  concentration. 

§  90.31 8  Oxides  of  nitrogen  anaiyzer 
caiibration. 

(a)  Calibrate  the  chemiluminescent 
oxides  of  nitrogen  analyzer  as  described 
in  this  section. 

(b)  Initial  and  Periodic  Interference: 
Prior  to  its  initial  use  and  monthly 
thereafter,  or  within  one  month  prior  to 
the  certification  test,  check  the 
chemiluminescent  oxides  of  nitrogen 
analyzer  for  NO2  to  NO  converter 
efficiency.  Figure  1  in  Appendix  B  of 
this  subpart  is  a  reference  for  paragraphs 
(b)(1)  through  (11)  of  this  section: 

(1)  Follow  good  engineering  practices 
for  instrument  start-up  and  operation. 
Adiust  the  analyzer  to  optimize 
performance. 

(2)  Zero  the  oxides  of  nitrogen 
analyzer  with  purified  synthetic  air  or 
zero-grade  nitrogen. 

(3)  Connect  the  outlet  of  the  NOx 
generator  to  the  sample  inlet  of  the 
oxides  of  nitrogen  analyzer  which  has 
been  set  to  the  most  common  operating 
range. 

(4)  Introduce  into  the  NOx  generator 
analyzer-system  an  NO-in-nitrogen  (N2) 
mixture  with  an  NO  concentration  equal 


to  approximately  80  percent  of  the  most 
common  operating  range.  The  NO2 
content  of  the  gas  mixture  must  be  less 
than  five  percent  of  the  NO 
concentration. 

(5)  With  the  oxides  of  nitrogen 
analyzer  in  the  NO  mode,  record  the 
concentration  of  NO  indicated  by  the 
analyzer. 

(6)  Turn  on  the  NOx  generator  O2  (or 
air)  supply  and  adjust  the  O2  (or  air) 
flow  rate  so  that  the  NO  indicated  by  the 
analyzer  is  about  10  percent  less  than 
indicated  in  paragraph  (b)(5)  of  this 
section.  Record  the  concentration  of  NO 
in  this  NO+O2  mixture  as  value  “c.” 

(7)  Switch  the  NOx  generator  to  the 
generation  mode  and  adjust  the 
generation  rate  so  that  the  NO  measured 
on  the  analyzer  is  20  percent  of  that 
measured  in  paragraph  (b)(5)  of  this 
section.  There  must  be  at  least  10 
percent  unreacted  NO  at  this  point. 
Record  the  concentration  of  residual  NO 
as  value  “d.” 

(8)  Switch  the  oxides  of  nitrogen 
analyzer  to  the  NOx  mode  and  measure 
total  NOx.  Record  this  value  as  “a.” 

(9)  Switch  off  the  NOx  generator  but 
maintain  gas  flow  through  the  system. 
The  oxides  of  nitrogen  analyzer  will 
indicate  the  NOx  in  the  NO+O2  mixture. 
Record  this  value  as  “b”. 

(10)  Turn  off  the  NOx  generator  O2  (or 
air)  supply.  The  analyzer  will  now 
indicate  the  NOx  in  the  original  NO-in- 
N2  mixture.  This  value  should  be  no 
more  than  five  percent  above  the  value 
indicated  in  paragraph  (b)(4)  of  this 
section. 

.(11)  Calculate  the  efficiency  of  the 
NOx  converter  by  substituting  the 


concentrations  obtained  into  the 
following  equation: 

(  a-b") 

percent  efficiency  =1-1- -  x  1 00 

I  c-dJ 


Example  calibration  points  (%) 


a  =  concentration  obtained  in  paragraph 
(b)(8). 

b  =  concentration  obtained  in  paragraph 
(b)(9). 

c  =  concentration  obtained  in  paragraph 
(b)(6). 

d  =  concentration  obtained  in  paragraph 

(b) (7). 

If  converter  efficiency  is  less  than  90 
percent,  corrective  action  will  be 
required, 

(c)  Initial  and  periodic  calibration. 
Prior  to  its  initial  use  and  monthly 
thereafter,  or  within  one  month  prior  to 
the  certification  test,  calibrate  the 
chemiluminescent  oxides  of  nitrogen 
analyzer  on  all  normally  used 
instrument  ranges.  Use  the  same  flow 
rate  as  when  analyzing  samples. 

Proceed  as  follows: 

(1)  Adjust  analyzer  to  optimize 
performance. 

'  (2)  Zero  the  oxides  of  nitrogen 
analyzer  with  purified  synthetic  air  or 
zero-grade  nitrogen. 

(3)  Calibrate  on  each  normally  used 
operating  range  with  NO-in-N2 
calibration  gases  having  nominal 
concentrations  between  10  and  90 
percent  of  that  range.  A  minimum  of  six 
evenly  spaced  points  covering  at  least 
80  percent  of  the  10  to  90  range  (64 
percent)  is  required  (see  following 
table). 


Acceptable  for  calibration? 


20,  30,  40,  50,  60,  70  .  No,  range  covered  is  50  percent,  not  64 

20,  30,  40.  50,  60,  70.  80.  90  . . .  Yes. 

10,25,40.55,70,85  .  Yes. 

10,  30,  50,  70,  90 .  No,  though  equally  spaced  and  entire  range  covered,  a  minimum  of 

six  points  are  needed. 


Additional  calibration  points  may  be 
generated.  For  each  range  calibrated,  if 
the  deviation  ftt)m  a  least-squares  best- 


concentration  values  by  use  of  a  single 
calibration  factor  for  that  range.  If  the 
deviation  exceeds  two  percent  at  any 


fit  straight  line  is  two  percent  or  less  of  point,  use  the  best-fit  non-linear 
the  value  at  each  data  point,  calculate  equation  which  represents  the  data  to 


within  two  percent  of  each  test  point  to 
determine  concentration. 

(d)  The  initial  and  periodic 
interference,  system  check,  and 
calibration  test  procedures  specified  in 
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§  86.332-79  of  this  chapter  may  be  used 
in  lieu  of  the  procedures  specified  in 
this  section. 

§  90.31 9  NOx  converter  check. 

(a)  The  efficiency  of  the  converter 
used  for  the  conversion  of  NO2  to  NO 
is  tested  as  given  in  paragraphs  (a)(1) 
through  (a)(8)  of  this  section. 

'  (1)  Using  the  test  setup  as  shown  in 
Figure  1  in  Appendix  B  of  this  subpart 
(see  also  §  90.318  of  this  chapter)  and 
the  procedure  described  in  paragraphs 
(a)(2)  through  (a)(8)  of  this  section,  test 
the  efficiency  of  converters  by  means  of 
an  ozonator. 

(2)  Calibrate  the  HCLD  or  CLD  in  the 
most  common  operating  range  following 
the  manufacturer’s  specifications  using 
zero  and  span  gas  (the  NO  content  of 
which  must  amount  to  about  80  percent 
of  the  operating  range  and  the  NO2 
concentration  of  the  gas  mixture  less 
than  five  percent  of  the  NO 
concentration).  The  NOx  analyzer  must 
be  in  the  NO  mode  so  that  the  span  gas 
does  not  pass  through  the  converter. 
Record  the  indicated  concentration. 

(3)  Calculate  the  efficiency  of  the  NOx 
converter  as  described  in  §  90.318(b). 

(4)  Via  a  T-fitting,  add  oxygen 
continuously  to  the  gas  flow  until  the 


concentration  indicated  is  about  20 
percent  less  than  the  indicated 
calibration  concentration  given  in 
paragraph  (a)(2)  of  this  section.  Record 
the  indicated  concentration  “c.”  The 
ozonator  is  kept  deactivated  throughout 
the  process. 

(5)  Activate  the  ozonator  to  generate 
enough  ozone  to  bring  the  NO 
concentration  down  to  about  20  percent 
(minimum  10  percent)  ofcthe  calibration 
concentration  given  in  paragraph  (a)(2) 
of  this  section.  Record  the  indicated 
concentration  “d.” 

Note:  If,  with  the  analyzer  in  the  most 
common  range,  the  NOx  converter  can  not 
give  a  reduction  from  80  percent  to  20 
percent,  then  use  the  highest  range  which 
will  give  the  reduction. 

(6)  Switch  the  NO  analyzer  to  the 
NOx  mode  which  means  that  the  gas 
mixture  (consisting  of  NO,  NO2,  O2  and 
N2)  now  passes  through  the  converter. 
Record  the  indicated  concentration  “a.” 

(7)  Deactivate  the  ozonator.  The 
mixture  of  gases  described  in  paragraph 
(a)(6)  of  this  section  passes  through  the 
converter  into  the  detector.  Record  the 
indicated  concentration  “b.” 

(8)  Switched  to  NO  mode  with  the 
ozonator  deactivated,  the  flow  of  oxygen 
or  purified  synthetic  air  is  also  shut  off. 


The  NOx  reading  of  the  analyzer  may 
not  deviate  by  more  than  ±  five  percent 
of  the  theoretical  value  of  the  figure 
given  in  paragraph  (a)(2)  of  this  section. 

(b)  The  efficiency  of  the  converter 
must  be  tested  prior  to  each  calibration 
of  the  NOx  analyzer. 

(c)  The  efficiency  of  the  converter 
may  not  be  less  than  90  percent. 

§  90.320  Carbon  dioxide  anaiyzer 
caiibration. 

(a)  Prior  to  its  initial  use  and  monthly 
thereafter,  or  within  one  month  prior  to 
the  certification  test,  calibrate  the  NDIR 
carbon  dioxide  analyzer  as  follows: 

(1)  Follow  good  engineering  practices 
for  instnunent  start-up  and  operation. 
Adjust  the  analyzer  to  optimize 
performance. 

(2)  Zero  the  carbon  dioxide  analyzer 
with  either  purified  synthetic  air  or 
zero-grade  nitrogen. 

(3)  Calibrate  on  each  normally  used 
operating  range  with  carbon  dioxide-in- 
N2  calibration  or  span  gases  having 
nominal  concentrations  between  10  and 
90  percent  of  that  range.  A  minimum  of 
six  evenly  spaced  points  covering  at 
least  80  percent  of  the  10  to  90  range  (64 
percent)  is  required  (see  following 
table). 


Example  calibration  points  (%)  Acceptable  for  Calibration? 

20,  30,  40,  50,  60,  70  .  No,  range  covered  is  50  percent,  not  64. 

20,  30,  40,  50,  60,  70,  80,  90  . . .  Yes. 

10,25,40,55,70,85  .  Yes. 

10,  30, 50,  70,  90 .  No,  though  equally  spaced  and  entire  range  covered,  a  minimum  of 

six  points  are  need^. 


Additional  calibration  points  may  be 
generated.  For  each  range  calibrated,  if 
the  deviation  fi-om  a  least-squares  best- 
fit  straight  line  is  two  percent  or  less  of 
the  value  at  each  data  point,  calculate 
concentration  values  by  use  of  a  single 
calibration  factor  for  that  range.  If  the 
deviation  exceeds  two  percent  at  any 
point,  use  the  best-fit  non-linear 
equation  which  represents  the  data  to 
within  two  percent  of  each  test  point  to 
determine  concentration. 

(b)  The  initial  and  periodic 
interference,  system  check,  and 
calibration  test  procedures  specified  in 


§§86.316,  86.319,  86.320,  86.321,  and 
86.322  of  this  chapter  may  be  used  in 
lieu  of  the  procedures  in  this  section. 

§  90.321  NDIR  analyzer  calibration. 

(a)  Detector  optimization.  If  necessary, 
follow  the  instrument  manufacturer’s 
instructions  for  initial  start-up  and  basic 
operating  adjustments. 

(b)  Calibration  curve.  Develop  a 
calibration  curve  for  each  range  used  as 
follows: 

(1)  Zero  the  analyzer. 

(2)  Span  the  analyzer  to  give  a 
response  of  approximately  90  percent  of 
full-scale  chart  deflection. 


(3)  Recheck  the  zero  response.  If  it  has 
changed  more  than  0.5  percent  of  full 
scale,  repeat  the  steps  given  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(4)  Record  the  response  of  calibration 
gases  having  nominal  concentrations 
between  10  and  90  percent  of  full-scale 
concentration.  A  minimum  of  six  evenly 
spaced  points  covering  at  least  80 
percent  of  the  10  to  90  range  (64 
percent)  is  required  (see  following 
table). 


Example  calibration  points  (%) 

Acceptable  for  calibration? 

20,  30,  40,  50,  60,  70  . 

No,  range  covered  is  50  percent,  not  64. 

20,  30,  40,  50,  60,  70,  80,  90  . 

Yes. 

10,  25,  40,  55,  70,  85  . 

Yes. 

10,  30,  50,  70,  90 . 

No,  though  equally  spaced  and  entire  range  covered,  a  minimum  of 
six  points  are  needed. 
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(5)  Generate  a  calibration  curve.  The 
calibration  curve  must  be  of  fourth  order 
or  less,  have  five  or  fewer  coefficients, 
and  be  of  the  form  of  the  following 
equation  (1)  or  (2).  Include  zero  as  a 
data  point.  Compensation  for  known 
impurities  in  the  zero  gas  can  be  made 
to  the  zero-data  point.  The  calibration 
curve  must  fit  the  data  points  within 
two  percent  of  point  or  one  percent  of 
full  scale,  whichever  is  less. 

y  =  AxVBxSCxSDx+E  (1) 


Ax^  -I-  Bx^  +  Cx^  -f-  Dx  E 
where: 


y  =  concentration 
X  =  chart  deflection 

(6)  Option.  A  new  calibration  curve 
need  not  be  generated  if: 

(i)  A  calibration  curve  conforming  to 
paragraph  (b)(5)  of  this  section  exists; 
or, 

(ii)  The  responses  generated  in 
paragraph  (b)(4)  of  this  section  are 
within  one  percent  of  full  scale  or  two 
percent  of  point,  whichever  is  less,  of 
the  responses  predicted  by  the 
calibration  curve  for  the  gases  used  in 
paragraph  (b)(4)  of  this  section. 

(7)  If  multiple  range  analyzers  are 
used,  the  lowest  range  used  must  meet 
the  curve  fit  requirements  below  15 
percent  of  full  scale. 


(c)  Linear  calibration  criteria.  If  any 
range  is  within  two  percent  of  being 
linear,  a  linear  calibration  may  be  used. 
To  determine  if  this  criterion  is  met: 

(1)  Perform  a  linear  least-square 
regression  on  the  data  generated.  Use  an 
equation  of  the  form  y=mx,  where  x  is 
the  actual  chart  deflection  and  y  is  the 
concentration. 

(2)  Use  the  equation  z=y/m  to  find  the 
linear  chart  deflection  (designated  as  z) 
for  each  calibration  gas  concentration 
(designated  as  y). 

(3)  Determine  the  linearity 
(designated  as  percent  L)  for  each 
calibration  gas  by: 


%L  = 


(z-x) 


Full-scale  linear  chart  deflection 


x(lOO) 


(4)  The  linearity  criterion  is  met  if  the 
%L  is  less  than  ±  two  percent  for  each 
data  point  generated.  For  each  emission 
test,  use  a  calibration  curve  of  the  form 
Y=mx.  The  slope  (designated  as  m)  is 
defined  for  each  range  by  the  spanning 
process. 

§  90.322  Calibration  of  other  equipment 

Calibrate  other  test  equipment  used 
for  testing  as  often  as  required  by  the 
test  equipment  manufacturer  or  as 
necessary  according  to  good  engineering 
practice. 

§  90.323  Analyzer  bench  checks. 

(a)  Prior  to  initial  use  and  after  major 
repairs,  verify  that  each  analyzer 
complies  with  the  specifications  given 
in  Table  2  in  Appendix  A  of  this 
subpart. 

(b)  If  a  stainless  steel  NO2  to  NO 
converter  is  used,  condition  all  new  or 
replacement  converters.  Tbe 
conditioning  consists  of  either  purging 
the  converter  with  air  for  a  minimum  of 
four  hours  or  until  the  converter 
efficiency  is  greater  than  90  percent. 

The  converter  must  be  at  operational 
temperature  while  purging.  Do  not  use 
this  procedure  prior  to  checking 
converter  efficiency  on  in-use 
converters. 

§  90.324  Analyzer  leakage  check. 

(a)  Vacuum  side  leak  check.  (1)  Check  . 
any  location  within  the  analysis  system 
where  a  vacuum  leak  could  affect  the 
test  results. 


(2)  The  maximum  allowable  leakage 
rate  on  the  vacuum  side  is  0.5  percent 
of  the  in-use  flow  rate  for  the  portion  of 
the  system  being  checked.  The  analyzer 
flows  and  bypass  flows  may  be  used  to 
estimate  the  in-use  flow  rates. 

(3)  The  sample  probe  and  the 
connection  between  the  sample  probe 
and  valve  V2,  see  Figure  2  in  Appendix 
B  of  this  subpart,  may  be  excluded  firom 
the  leak  check. 

(b)  Pressure  side  leak  check.  The  ■ 
maximum  allowable  leakage  rate  on  the 
pressure  side  is  five  percent  of  the  in- 
use  flow  rate. 

§  90.325  Analyzer  interference  checks. 

(a)  Gases  present  in  the  exhaust  other 
than  the  one  being  analyzed  can 
interfere  with  the  reading  in  several 
ways.  Positive  interference  occurs  in 
NDIR  and  PMD  instruments  when  the 
interfering  gas  gives  the  same  effect  as 
the  gas  being  measured,  but  to  a  lesser 
degree.  Negative  interference  occurs  in  , 
NDIR  instruments  by  the  interfering  gas 
broadening  the  absorption  band  of  the 
measured  gas,  and  in  CLD  instruments 
by  the  interfering  gas  quenching  the 
radiation.  The  interference  checks 
described  in  this  section  are  to  be  made 
initially  and  after  any  major  repairs  that 
could  affect  analyzer  performance. 

(b)  CO  analyzer  water  and  CO2 
interference  checks.  Bubble  through 
water  at  room  temperature  a  CO2  span 
gas  having  a  concentration  of  between 
80  percent  and  100  percent  inclusive  of 


full  scale  of  the  maximum  operating 
range  used  during  testing  and  record  the 
analyzer  response.  For  dry 
measurements,  this  mixture  may  be 
introduced  into  the  sample  system  prior 
to  the  water  trap.  The  analyzer  response 
must  not  be  more  than  one  percent  of 
full  scale  for  ranges  equal  to  or  above 
300  ppm  or  more  than  three  ppm  for 
ranges  below  300  ppm. 

(c)  NO^  analyzer  quencb  check.  The 
two  gases  of  concern  for  CLD  (and 
HCLD)  analyzers  are  CO2  and  water 
vapor.  Quench  responses  to  these  two 
gases  are  proportional  to  their 
concentrations  and,  therefore,  require 
test  techniques  to  determine  quench  at 
the  highest  expected  concentrations 
experienced  during  testing. 

(1)  NOx  analyzer  CO2  quench  check. 

(i)  Pass  a  CO2  span  gas  having  a 
concentration  of  80  percent  to  100 
percent  of  full  scale  of  the  maximum 
operating  range  used  during  testing 
through  the  CO2  NDIR  analyzer  and 
record  the  value  “a.” 

(ii)  Dilute  the  CO2  span  gas 
approximately  50  percent  with  NO  span 
gas  and  pass  through  the  CO2  NDIR  and 
CLD  (or  HCLD).  Record  the  CO2  and  NO  ’ 
values  as  “b”  and  “c”  respectively. 

(iii)  Shut  off  the  CO2  and  pass  only 
the  NO  span  gas  through  the  CLD  (or 
HCLD).  Record  the  NO  value  as  “d.” 

(iv)  Calculate  the  percent  CO2  quench 
as  follows,  not  to  exceed  three  percent: 


CO 2  quench  =  lOOx 


^  (cxa) 

(,  (dxa)-(dxb)J 


x(a/b) 
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Where: 

a=Undiluted  CO2  concentration 
(percent) 

b=Diluted  CO2  concentration  (percent) 
c=Diluted  NO  concentration  (ppm) 
d=Undiluted  NO  concentration  (ppm) 
f2)  JVOx  analyzer  water  quench  check. 

(i)  This  check  applies  to  wet 
measurements  only.  An  NO  span  gas 
having  a  concentration  of  80  percent  to 
100  percent  of  full  scale  of  a  normal 
operating  range  is  passed  through  the 
CUD  (or  HCLD)  and  the  response 


where  GP  is  the  analyzer’s  standard 
operating  pressiue  (pascals). 


§  90.326  Pre-  and  post-test  analyzer 
calibration. 

Calibrate  the  range  of  each  analyzer 
used  during  the  engine  exhaust 
emission  test  prior  to  and  after  each  test 
in  accordance  with  the  following: 

(a)  Make  the  calibration  by  using  a 
zero  gas  and  a  span  gas.  The  span  gas 
value  must  be  between  75  percent  and 
100  percent  of  full  scale,  inclusive,  of 
the  measuring  range. 

(b)  Use  the  same  analyzer(s)  flow  rate 
and  pressure  as  that  used  during 
e'xhaust  emission  test  sampling. 

(c)  Warm-up  and  stabilize  the 
analyzerfs)  before  the  calibration  is 
made. 

(d)  If  necessary  clean  and/or  replace 
filter  elements  before  calibration  is 
made. 

(e)  Calibrate  analyzer(s)  as  follows: 

(1)  Zero  the  analyzer  using  the 
appropriate  zero  gas.  Adjust  analyzer 
zero  if  necessary.  Zero  reading  should 
be  stable. 

(2)  Span  the  analyzer  using  the 
appropriate  span  gas  for  the  range  being 
calibrated.  Adjust  the  analyzer  to  the 
calibration  set  point  if  necessary. 

(3)  Re-check  zero  and  span  set  points. 

(4)  If  the  response  of  the  zero  gas  or 
span  gas  differs  more  than  one  percent 
of  full  scale,  then  repeat  {paragraphs  (e) 
(1)  through  (3)  of  this  section. 

§90.327  Sampling  system  requirements. 

(a)  Sample  component  surface 
temperature.  For  sampling  systems 
which  use  heated  components,  use 
engineering  judgment  to  locate  the 


recorded  as  “D".  The  NO  span  gas  is 
then  bubbled  through  water  at  room 
temperature  and  passed  through  the 
OLD  (or  HCLD)  and  the  analyzer’s 
response  recorded  as  AR.  Determine  and 
record  the  analyzer’s  absolute  operating 
pressure  and  the  bubbler  water 
temperature.  (It  is  important  that  the  NO 
span  gas  contains  minimal  NO2 
concentration  for  this  check.  No 
allowance  for  absorption  of  NO2  in 
water  has  been  made  in  the  following 
quench  calculations.) 


(ii)  Calculations  for  water  quench 
must  consider  dilution  of  the  NO  span 
gas  with  water  vapor  and  scaling  of  the 
water  vapor  concentration  of  the 
mixture  to  that  ex{)ected  during  testing. 
Determine  the  mixture’s  saturated  vapor 
pressure  (designated  as  Pwb)  that 
corresponds  to  the  bubbler  water 
temperature.  Calculate  the  water 
concentration  (“Zl”,  percent)  in  the 
mixture  by  the  following  equation: 


Zl  =  l(X)x- 


Pwb 

GP 


(iii)  Calculate  the  expected  dilute  NO 
span  gas  and  water  vapor  mixture 


concentration  (designated  as  Dl)  by  the 
following  equation: 


/ 

Dl  =  Dx  1 


coolest  portion  of  each  component 
(pump,  sample  line  section,  filters,  and 
so  forth)  in  the  heated  portion  of  the 
sampling  system  that  has  a  separate 
source  of  power  or  heating  element. 
Monitor  the  temperature  at  that 
location.  If  several  components  are 
within  an  oven,  then  only  the  surface 
temperature  of  the  component  with  the 
largest  thermal  mass  and  the  oven 
temperature  need  be  measured. 

(b)  If  water  is  removed  by 
condensation,  monitor  the  sample  gas 
temperature  or  sample  dew  point  either 
within  the  water  trap  or  downstream.  It 
may  not  exceed  7®  C. 

§  90.328  Measurement  equipment 
accuracy/callbratlon  frequency  table. 

(a)  The  accuracy  of  measurements 
must  be  such  that  the  maximum 
tolerances  shown  in  Table  2  in 
Appendix  A  of  this  subpart  are  not 
exceeded. 

(b)  All  equipment  and  analyzers  must 
be  calibrated  according  to  the 
frequencies  shown  in  Table  2  in 
Appendix  A  of  this  subpart. 

(c)  Prior  to  initial  use  and  after  major 
repairs,  bench  check  each  analyzer  (see 
§90.323). 

(d)  Calibrate  equipment  as  specified 
in  §  90.306  and  §§90.315  through 
90.322. 

(e)  At  least  monthly,  or  after  any 
maintenance  which  could  alter 
calibration,  perform  the  following 
calibrations  and  checks. 

(1)  Leak  check  the  vacuum  side  of  the 
system  (see  §  90.324(a)). 


(2)  Verify  that  the  automatic  data  | 

collection  system  (if  used)  meets  the  g 

requirements  found  in  Table  2  in  | 

Appendix  A  of  this  subpart,  | 

(3)  Check  the  fuel  flow  measurement  I 

instrument  to  insure  that  the  I 

specifications  in  Table  2  in  Appendix  A  | 
of  this  subpart  are  met.  | 

(f)  Verify  that  all  NDIR  analyzers  meet  1 

the  water  rejection  ratio  and  the  CO2  i 

rejection  ratio  as  specified  in  §  90.325.  y 

(g)  Verify  that  the  dynamometer  test  ^ 

stand  and  power  output  instrumentation  ^ 
meet  the  specifications  in  Table  2  in  : 

Appendix  A  of  this  subpart.  * 

§  90.329  Catalyst  thermal  stress  test. 

(a)  Oven  characteristics.  The  oven 
used  for  thermally  stressing  the  test 
catalyst  must  be  capable  of  maintaining 
a  temperature  of  500°  C  ±  5°  C  and  1000° 

C  ±  10°  C.  ! 

(b)  Evaluation  gas  composition.  (1)  A  I 
synthetic  exhaust  gas  mixture  is  used  i 
for  evaluating  the  effect  of  thermal  stress  I 
on  catalyst  conversion  efficiency. 

(2)  The  synthetic  exhaust  gas  mixture 
must  have  the  following  composition: 


Constituent 

Volume 

percent 

Parts 

per 

million 

Carbon  Monoxide  . 

1 

Oxygen  . 

1.3 

Carbon  Dioxide . 

3.8 

Water  Vapor . 

10 

Suiter  dioxide . 

20 

Oxides  of  nitrogen  . 

280 

Hydrogen  . . 

3500 

Hydrocarbon*  . 

4000 

4 
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*  Propytene/propane  ratio  «  2/1 . 


Table  1  .—Symbols  Used  in  Subpart  D 

Symbol  *  Term  Unit 

CO  Carbon  monoxkie. 

CO2  Carbon  dioxide. 

NO  Nitric  oxide. 

NO2  Nitrogen  dioxide. 

NOx  Oxides  of  nitrogen. 

O2  Oxygea 

cone  Concentration  (ppm  by  volume)  . ppm 

f  -  Engine  specific  parameter  considering  atmospheric  conditions. 

Ffcb  Fuel  specific  factor  for  the  carbon  balance  calculation. 

Ffd  Fuel  specific  factor  for  exhaust  flow  calculation  on  dry  basis. 

Ffh  Fuel  specific  factor  representing  the  hydrogen  to  carbon  ratio. 

Ffw  Fuel  specific  factor  for  exhaust  flow  calculation  on  wet  basis. 


Gairw  Intake  air  mass  flow  rate  on  wet  basis . .  kg/h 

Gaird  Intake  air  mass  flow  rate  on  dry  basis  . . . •. .  kg/h 

Gexhw  Exhaust  gas  mass  flow  rate  on  wet  basis .  kg/h 

Gpuci  Fuel  mass  flow  rate  .  kg/h 

H  Absolute  humidity  (water  content  related  I0  dry  air)  . . .  gr/kg 

i  Subscript  denoting  an  individual  mode. 

Kh  Humidity  correction  factor. 

L  Percent  torque  related  to  maximum  torque  for  the  test  mode .  percent 

mass  Pollutant  mass  flow . . .  g/h 

nu,i  Engine  speed  (average  at  the  ilh  rrxxJe  during  the  cycle)  . .  1/min 

P,  Dry  atmospheric  pressure  . . . '. . .  kPa 

Pd  Test  ambient  saturation  vapor  pressure  at  eunbient  temperature . . .  kPa 

P  Gross  power  output  uncorrected . . .  kW 

Paux  Declared  total  power  absorbed  by  auxiliaries  fitted  for  the  test . .  kW 

Pm  Maximum  power  measured  at  the  test  speed  under  test  conditions .  kW 

Pi  Pi  “  Pmj  +  Paux,  i* 

Pb  Total  barometric  pressure  (average  of  the  pre-test  arxl  post-test  values)  . . .  kPa 

R,  Relative  humidity  of  the  arnbient  air .  percent 


T  Absolute  temperature  at  air  inlet  .  C 

Tbc  Air  temperature  after  the  charge  air  cooler  (if  applicable)  (average) .  C 

Tcloul  Coolant  temperature  outlet  (average)  .  C 

Tod  Absolute  dew  point  temperature .  C 


Torque  (average  at  the  ith  mode  during  the  cycle) . .  N-m 


Tsc  Temperature  of  the  intercooled  air .  C 

Trcf.  Reference  temperature .  C 

Vexhd  Exhaust  gas  volume  flow  rate  on  dry  basis  . nP/h 

Vairw  Intake  air  volume  flow  rate  on  wet  basis . nP/h 

Pb  Total  barometric  pressure  . . . .  kPa 

Vexhw  Exhaust  gas  volume  flow  rate  on  wet  basis .  nP/h 

WF  Weighing  factor. 

WFe  Effective  weighing  factor. 


Table  2.— Measurement  Calibration  Accuracy  and  Frequency 


Permissible  deviation  from  I 

No. 

Item 

reading 

Calibration  frequency 

Norvkjle 

Idle 

1  . 

Engine  speed . 

±  2  %  . 

Sam«  . 

Monthly  or  within  one  month  prior  to  the  certification  test. 

Monthly  or  within  one  month  prior  to  the  certification  test. 

Monthly  or  within  one  month  prior  to  the  certification  test. 

2  . 

Torque . 

+  2  %  . 

3  . 

Fuel  consumption  . 

+  2%  . 

+5% . 

4  . 

Air  consumption . 

±2  %  . 

±5% . 

As  required. 

As  required. 

5  . 

Coolant  temperature . 

±2‘>C  . 

Same . 

6  . 

Lubricant  temperature . 

+  2'’C  . 

Same . 

As  required. 

7  . 

Exhaust  back  pressure . 

+  5  %  . 

Same . 

As  required. 

8  . 

Inlet  depression  . 

±  5  %  . 

Same . 

As  required. 

9  . 

Exhaust  gas  temperature  . 

±  15"  C  . 

Same . 

As  required. 

10  . 

Air  inlet  temperature  (combus- 

±  2"  C  . 

Same . 

As  required. 

tion  air). 

IT  . 

Atnwspheric  pressure . 

±  0.5  %  . 

Sstme . 

As  required. 
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No. 

Item 

Permissible  deviation  from 
reading* 

Calibration  frequency 

Non-kjle 

Idle 

12  . 

13  . 

14  . 

15  . 

ifi 

Humidity  (combustion  air)  (rel¬ 
ative). 

Fuel  temperature  . 

Temperature  with  regard  to  dilu¬ 
tion  sy^em. 

Dilution  ^r  humidity . . . 

HC  analyzer . .' . 

+  3.0  %  . 

+  2“  C  . 

±2“C  . 

±  3  %  absolute  . 

+  2%**  . 

Same . 

Same . 

Same . 

Same . 

Same . 

As  required. 

As  required. 

As  required. 

As  required. 

Monthly  or  within  one  month  prior  to  the  certification  test. 

Monthly  or  within  one  month  prior  to  the  certific.ation  test. 

Monthly  or  within  one  month  prior  to  the  certification  test. 

Monthly  or  within  one  month  prior  to  the  certification  test. 

MontNy  or  within  one  month  prior  to  the  certification  test.  ^ 

17  . 

CO  analyzer . 

+  2%** . 

Same  ...... 

18  . 

NOx  analyzer . 

±2%** . 

Same . 

19 

NOx  converter  check . 

90%  . 

Same 

20  . 

CO2  analyzer  . . 

±2%** . 

Same . 

*  AH  accuracy  requirements  pertain  to  the  final  recorded  value  which  is  inclusive  of  the  data  acquisition  system. 
**  If  reading  is  under  100  ppm  then  the  accuracy  shall  be  ±  2  ppm. 


Table  3.— Test  Fuel  Specifications 


Item 

Property 

Tolerances 

Procedure 
(ASTM)  > 

Sulfur,  ppm  rriax . 

339  . 

D  2622-92 

Benzene,  max.  % . . 

1 

D  3606-92 

RVP,  psi  . ^ . . . . 

ft? 

+0.2 . . . 

D  5191- 

93a 

Octane,  R+M/2  . 

87.3 . 

±0.5 . 

D  2699-92 

D  2700-92 

IBP, ’C  . 

32.8 . 

±11.0 . 

D  86-93 

10  %  point,  ®  C . 

53.3 . 

+5  fi  . . 

D  86-93 

50  %  point,  °  C . 

103.3 . 

±5.5 . 

D  86-93 

90  %  ix)int.  ®  C . 

165.6  . 

+5.5  . 

D  86-93 

End  Point,  max.  ®  C  . . . 

212  ft 

D  86-93 

Phosphorus,  g/liter,  max . 

0.02 . 

D  3231-89 

Lead,  g/liter,  max . 

0.02 . 

Manganese,  g/liter,  max . 

0.004  . 

Aromatics,  %  . . . 

32.0  . 

+4.0 . 

D  1319-89 

Olefins,  % . 

92 

±4.0  . 

D 1319-89 

Saturates,  % . . . 

Remaiixler  . 

D 1319-89 

'  All  ASTM  procedures  in  this  table  have  been  incorporated  by  reference.  See  §  90.7. 


Appendix  B  to  Subpart  D — Figures 

BILUNG  CODE  6560-S0-P 


1 


SOLENOID  VALVE 


Converter  Efficiency  Detector 
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Subpart  E— Gaseous  Exhaust  Test 
Procedures 

§90.401  ApplicabUity. 

(a)  This  subpart  describes  the 
procedures  to  follow  in  order  to  perform 
exhaust  emission  tests  on  new  nonroad 
spark-ignition  engines  and  vehicles 
subject  to  the  provisions  of  si^bpart  A  of 
part  90.  Provisions  specific  to  raw  gas 
sampling  are  in  §  90.414  through 

§  90.419,  provisions  specific  to  constant 
volume  sampling  are  in  §  90.420 
through  §  90.426.  All  other  sections  in 
this  subpart  apply  to  both  raw  gas 
sampling  and  constant  volume  sampling 
except  where  indicated  otherwise. 

(b)  Requirements  for  emission  test 
equipment  and  calibrating  this 
equipment  are  found  in  subpart  D  of 
this  part. 

§90.402  Definitions. 

The  definitions  in  §90.3,  §90.101, 
and  §  90.302  apply  to  this  subpart. 

§90.403  Symbois,  acronyms,  and 
abbreviations. 

(a)  The  acronyms  and  abbreviations  in 
§  90.5  apply  to  this  subpart. 

(b)  The  symbols  in  Table  1  in 
Appendix  A  to  Subpart  D  apply  to  this 
subpart. 

§  90.404  Test  procedure  overview. 

(a)  The  test  consists  of  prescribed 
sequences  of  engine  operating 
conditions  to  be  conducted  on  an  engine 
dynamometer  or  equivalent  load  and 
speed  measurement  device.  The  exhaust 
gases  generated  during  engine  operation 
are  sampled  either  raw  or  dilute  and 
specific  components  are  analyzed 
through  the  analytical  system. 

(b)  The  test  is  designed  to  determine 
the  brake-specific  emissions  of 
hydrocarbons,  carbon  monoxide,  carbon 
dioxide,  and  oxides  of  nitrogen  and  fuel 
consumption.  The  test  consists  of  three 
different  test  cycles  which  are 
application  specific  for  engines  which 
span  the  typical  operating  range  of 
nonroad  spark-ignition  engines.  Two 
cycles  exist  for  Class  I  and  n  engines 
and  one  is  for  Class  III,  IV,  and  V 
engines  (see  §  90.103(a)  and  §  90.116(b) 
for  the- definitions  of  Class  I — V 
engines).  The  test  cycles  for  Class  I  and 
II  engines  consist  of  one  idle  mode  and 
five  power  modes  at  one  speed  (rated  or 
intermediate).  The  test  cycle  for  Class 
ni,  rv,  and  V  engines  consists  of  one 
idle  mode  at  idle  speed  and  one  power 
mode  at  rated  speed.  These  procedures 
require  the  determination  of  the 
concentration  of  each  pollutant,  fuel 
flow,  and  the  power  output  during  each 
mode.  The  measured  values  are 
weighted  and  used  to  calculate  the 


grams  of  each  pollutant  emitted  per 
brake  kilowatt  hour  (g/kW-hr). 

(c) (1)  When  an  engine  is  tested  for 
exhaust  emissions  the  complete  engine 
must  be  tested,  with  all  emission  control 
devices  installed  and  functioning. 

(2)  On  air  cooled  engines,  the  cooling 
fan  must  be  installed.  For  engines 
whose  cooling  fan  serves  a  dual 
purpose,  such  as  an  air  ptimp/blower, 
an  external  fan  may  be  used  to  provide 
the  engine  with  cooling  air  and  the 
original  cooling  fan  may  be  removed. 

(d)  All  emission  control  systems 
installed  on  or  incorporated  in  the 
application  must  be  functioning  during 
all  procedures  in  this  subpart.  Ln  case  of 
component  malfunction  or  failure,  no 
maintenance  is  allowed  without  prior 
approval  fit)m  the  Administrator,  in 
accordance  with  §  90.119. 

§90.405  Recorded  information. 

(a)  Record  the  information  described 
in  this  section  for  each  test,  where 
applicable. 

(b)  Test  data;  general.  (1)  Engine 
identification  number. 

(2)  Engine  emission  control  system. 

(3)  Test  operators). 

(4)  Number  of  hours  of  operation 
accumulated  on  the  engine  prior  to 
beginning  the  warm-up  portion  of  the 
test  (to  the  nearest  tenth  hour). 

(5)  Fuel  identification. 

(6)  For  2-stroke  engines,  fuel/oil 
mixture  ratio. 

(7)  Date  of  most  recent  analyzer  bench 
calibration. 

(8)  All  pertinent  instrument 
information  such  as  tuning,  gain,  serial 
numbers,  detector  number,  and 
calibration  curve(s).  As  long  as  this 
information  is  traceable,  it  may  be 
summarized  by  system  number  or 
analyzer  identification  numbers. 

(c)  Test  data;  pre-test.  (1)  Date  and 
time  of  day. 

(2)  Test  number. 

(3)  Barometric  pressure;  as  an  option, 
barometric  pressure  can  be  measured  as 
a  modal  measurement  instead  of  or  in 
addition  to  a  pre-  and  post-test 
measurement. 

(4)  Recorder  chart  or  equivalent. 
Identify  for  each  test  segment  zero  traces 
for  each  range  used,  and  span  traces  for 
each  range  used. 

(d)  Test  data;  modal.  (1)  Recorder 
chart  or  equivalent.  Identify  for  each  test 
mode  the  emission  concentration  traces 
and  the  associated  analyzer  range(s). 

(2)  Observed  engine  torque. 

(3)  Observed  engine  rpm. 

(4)  Intake  air  flow  if  applicable. 

(5)  Test  cell  temperature  and 
humidity  for  each  mode. 

(6)  For  raw  gas  testing;  fuel  flow  for 
each  mode.  Fuel  flow  measurement  is 


not  required  for  dilute  testing,  but  is 
allowed.  If  the  fuel  flow  measurement  is 
a  volume  measurement  system,  record 
the  fuel  temperature  in  the 
measurement  system  for  fuel  density 
corrections  to  the  mass  flow  rate.  If  the 
fuel  temperature  is  within  3”  C  of  the 
calibration  temperature,  no  density 
correction  is  required. 

(7)  Engine  intake  temperature  and 
humidity,  if  applicable. 

(8)  Exhaust  mixing  chamber  surface 
temperature,  if  applicable. 

(9)  Exhaust  sample  line  temperature, 
if  applicable. 

(10)  Engine  fuel  inlet  pressure. 

(e)  Test  data;  post-test.  (1)  Recorder 
chart  or  equivalent.  Identify  the  hang-up 
check. 

(2)  Recorder  chart  or  equivalent. 
Identify  the  zero  traces  for  each  range 
used  and  the  span  traces  for  each  range 
used. 

(3)  Total  number  of  hours  of  operation 
accumulated  on  the  engine  (to  the 
nearest  tenth  hour). 

(4)  Barometric  pressure,  post-test 
segment. 

§  90.406  Engine  parameters  to  be 
measured  and  recorded. 

Measure  or  calculate,  then  record  the 
engine  parameters  in  Table  1  in 
Appendix  A  of  this  subpart. 

§  90.407  Engine  iniet  and  exhaust 
systems. 

(a)  The  engine  manufacturer  is  liable 
for  exhaust  emission  compliance  over 
the  full  range  of  air  inlet  filter  systems 
and  exhaust  muffler  systems. 

(b)  The  air  inlet  filter  system  and 
exhaust  muffler  system  combination 
used  on  the  test  engine  must  be  the 
systems  expected  to  yield  the  highest 
emission  levels. 

§  90.408  Pra-teat  procedures. 

(a)  Engine  service  accumulation  and' 
stabilization  procedure.  Use  the  service 
accumulation  procedure  determined  by 
the  manufacttu-er  for  exhaust  emission 
stabilizing  of  an  engine,  consistent  with 
good  engineering  practice  (see  §  90.118). 

(1)  The  manufacturer  determines,  for 
each  engine  family,  the  number  of  hours 
at  which  the  engine  exhaust  emission 
control  system  combination  is  stabilized 
for  emission  testing.  However,  this 
stabilization  procedure  may  not  exceed 
12  hours.  The  manufacturer  must 
maintain,  and  provide  to  the 
Administrator  upon  request,  a  record  of 
the  rationale  used  in  making  this 
determination.  If  the  manufactuer  can 
document  that  at  some  time  prior  to  the 
full  12  hour  service  accumulation 
period  the  engine  emissions  are 
decreasing  for  the  remainder  of  the  12 
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hours,  the  service  accumulation  may  be 
completed  at  that  time.  The 
manufacturer  may  elect  to  acciunulate 
12  hours  on  each  test  engine  within  an 
engine  family  without  making  this 
determination. 

(2)  Dvuing  service  accumulation,  the 
fuel  and  lubricants  specified  in  §90.308 
must  be  used. 

(3)  Engine  maintenance  during  service 
accumulation  is  allowed  only  in 
accordance  with  §  90.118. 

Cb)  Engine  pre-test  preparation.  (1) 
Elrain  and  charge  the  fuel  tank(s)  with 
the  specified  test  fuel  (see  §  90.308(b])  to 
50  percent  of  the  tank’s  nominal 
capacity.  If  an  external  fuel  tank  is  used, 
the  engine  fuel  inlet  system  pressure 
must  typical  of  what  the  engine  will 
see  in  use. 

(2)  Operate  the  engine  on  the 
dynamometer  measuring  the  fuel 
consumption  (fuel  consumption 
required  only  for  raw  gas  sampling 
method)  and  torque  before  and  after  the 
emission  sampling  equipment  is 
installed,  including  the  sample  probe, 
using  the  modes  specified  in  the 
following  table. 


Engine  class 

Test 

cycle 

Oper¬ 

ating 

mode 

1,  II . 

A 

6 

1,  II . 

B 

1 

Ill,  IV,  V . 

C 

1 

These  modes  are  fi'om  Table  2  in 
Appendix  A  of  this  subpart.  The 
emission  sampling  equipment  may  not 
significantly  affect  the  operational 
characteristics  of  the  engine  (typically 
the  results  should  agree  within  five 
percent). 

(c)  Analyzer  pre-test  procedures.  (1)  If 
necessary,  warm  up  and  stabilize  the 
analyzeifs)  before  calibrations  are 
performed. 

(2)  Replace  or  clean  the  filter  elements 
and  then  leak  check  the  system  as 
required  by  §  90.324(a).  If  necessary, 
allow  the  heated  sample  line,  filters, 
and  pumps  to  reach  operating 
temperature. 

(3)  Perform  the  following  system 
checks: 

(i)  If  necessary,  check  the  sample-line 
temperature.  Heated  FID  sample  line 
temperature  must  be  maintained 
between  110°  C  and  230°  C;  a  heated 
NOx  sample  line  temperature  must  be 
maintained  between  60°  C  and  230°  C. 

(ii)  Check  that  the  system  response 
time  has  been  accounted  for  prior  to 
sample  collection  data  recording. 

(iii)  A  HC  hang-up  check  is  permitted 
(see  §  90.413(e)). 

(4)  Check  analyzer  zero  and  span 
before  and  after  each  test  at  a  minimum. 


Further,  check  analyzer  zero  and  span 
any  time  a  range  change  is  made  or  at 
the  maximiun  demonstrated  time  span 
for  stability  for  each  analyzer  used. 

(d)  Qieck  system  flow  rates  and 
pressures  and  reset,  if  necessary. 

S  90.409  EngiiM  dynamometer  test  run. 

(a)  Engine  and  dynamometer  start-up. 
(1)  Only  adjustments  in  accordance  with 
§  90.119  may  be  made  to  the  test  engine 
prior  to  starting  a  test. 

(2)  If  necessary,  warm  up  the 
dynamometer  as  recommended  by  the 
dynamometer  manufacturer  or  use  good 
engineering  practice. 

(3)  At  the  manufactvu^r’s  option,  the 
engine  can  be  run  with  the  throttle  in  a 
fixed  position  or  by  ming  the  engine’s 
governor  (if  the  engine  is  manufactured 
with  a  governor).  In  either  case,  the 
engine  speed  and  load  must  meet  the 
requirements  specified  in  paragraph 

(b)(12)  of  this  section. 

(b)  l^ch  test  consists  of  the  following 
steps. 

(1)  Record  the  general  test  data  as 
specified  in  §  90.405(b). 

(2)  Precondition  the  engine  in  the 
following  manner; 

(i)  Operate  the  engine  at  a  power 
greater  than  or  equal  to  50  percent 
maximum  power  at  the  appropriate 
speed  (rated  or  intermediate)  for  20 
minutes; 

(ii)  Option.  If  the  engine  has  been 
operating  on  service  accumulation  for  a 
minimum  of  40  minutes,  the  service 
acciunulation  may  be  substituted  for 
step  (i). 

(3)  Record  all  pre-test  data  specified 
in  §  90.405(c). 

(4)  Start  the  test  cycle  (see  §  90.410) 
within  five  minutes  of  the  completion  of 
the  steps  required  by  paragraph  (b)(2)  of 
this  section. 

(5)  Modes  are  to  be  performed  in  the 
munerical  order  specified  for  the 
appropriate  test  cycle  (see  “Mode 
Points’’  Table  2  in  Appendix  A  of  this 
subpart). 

(6)  For  Class  I  and  n  engines,  diiring 
the  maximum  torque  mode  calculate  ffie 
torque  corresponding  to  75.  50,  25,  and 
10  percent  of  the  maximum  observed 
torque  (see  Table  2  in  Appendix  A  to 
this  subpart). 

(7)  Once  engine  speed  and  load  are  set 
for  a  mode,  run  the  engine  for  a 
sufficient  period  of  time  to  achieve 
thermal  stability.  At  the  manufacturer’s 
option,  determine  and  dociunent  the 
appropriate  criterion  for  thermal 
stability  for  each  engine  family.  If  the 
manufacture  chooses  not  to  make  this 
determination,  an  acceptable  alternative 
is  to  run  the  engine  at  each  mode  until 
the  cylinder  head  temperature  remains 
within  a  10°C  bandwidth  for  three 


minutes.  Cylinder  head  temperature 
may  be  measured  at  the  base  of  the 
spark  plug.  After  stability  is  achieved, 
emission  measurements  are  initiated. 

(8)  Record  all  modal  data  specified  in 
§  90.405(d)  for  a  minimum  time  period 
of  the  last  two  minutes  of  each  mode. 
Longer  averaging  periods  are  acceptable, 
but  the  data  averaged  must  be  from  a 
continuous  time  period.  The  duration  of 
time  during  which  this  data  is  recorded 
is  referred  to  as  the  “sampling  period.’’ 
The  data  collected  during  the  sampling 
period  is  used  for  modal  emission 
calculations. 

(9)  Continuously  record  the  analyzer’s 
response  to  the  e^^aust  gas  diuing  each 
mode. 

(10)  Modes  may  be  repeated. 

(11)  If  a  delay  of  more  than  one  hour 
occurs  between  the  end  of  one  mode 
and  the  beginning  of  another  mode,  the 
te$t  is  void  and  must  be  restarted  at 
paragr^h  (b)(1)  of  this  section. 

(12)  The  engine  speed  and  load  must 
be  maintained  within  the  reqmrements 
of  §  90.410  during  the  sampling  period 
of  each  mode.  If  this  requirement  is  not 
met,  the  mode  is  void  and  must  be 
restarted. 

(13)  If  at  any  time  during  a  mode  the 
test  equipment  malfunctions  or  the 
specifications  in  §  90.410  can  not  be 
met,  the  test  is  void  and  must  be 
aborted.  Corrective  action  should  be 
taken  and  the  test  restarted. 

(14)  If  at  any  time  during  an  operating 
mode  the  engine  stalls,  restart  the 
engine  immediately  and  continue  the 
test  starting  with  the  steps  required  by 
paragraph  (b)(6)  of  this  section.  If  the 
engine  will  not  restart  within  five 
minutes  the  test  is  void.  If  maintenance 
is  required  on  the  engine,  advance 
approval  fi’om  the  Administrator  is 
required  as  specified  in  §  90.119.  After 
corrective  action  is  taken,  the  engine 
may  be  rescheduled  for  testing.  Report 
the  reason  for  the  malfunction  (if 
determined)  and  the  corrective  action 
taken. 

(15)  Fuel  flow  and  air  flow  diuing  the 
idle  condition  may  be  determined  just 
prior  to  or  immediately  following  die 
dynamometer  sequence,  if  longer  times 
are  required  for  accurate  measurements. 
If  the  dilute  sampling  method  (Constant 
Voliune  Sampling)  is  used,  neither  fuel 
flow  nor  air  flow  measurements  are 
reouired. 

(c)  Exhaust  gas  measurements.  (1) 
Measure  HC,  CO,  CO2,  and  NOx 
concentration  in  the  exhaust  sample. 

(2)  Each  analyzer  range  that  may  be 
used  during  a  test  mode  must  have  the 
zero  and  span  responses  recorded  prior 
to  the  start  of  the  test.  Only  the  range(s) 
used  to  measure  the  emissions  during 
the  test  is  required  to  have  its  zero  and 
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span  recorded  after  the  completion  of 
the  test.  Depending  on  the  stahility  of 
each  individual  analyzer,  more  fr^uent 
zero  checks  or  spans  between  modes 
may  be  necessary. 

(3)  It  is  permitted  to  change  filter 
elements  between  modes. 

(4)  A  leak  check  is  permitted  between 
modes. 

(5)  A  hang-up  check  is  permitted 
between  modes  (see  §  90.413). 

(6)  If,  during  the  emission 
measurement  portion  of  a  mode,  the 
value  of  the  gauges  downstream  of  the 
I^IR  analyzer(s)  G3  or  G4  (see  Figure 
2  in  Appendix  B  of  Suhpart  D),  differs 
by  more  than  ±0.5kPa  from  the  pretest 
value,  the  test  mode  is  void. 

§  90.41 0  Engine  test  cycle. 

(a)  Follow  the  appropriate  6-mode  test 
cycle  for  Class  I  and  n  engines  and  2- 
mode  test  cycle  for  Class  m,  FV,  and  V 
engines  when  testing  spark-ignition 
engines  (see  Table  2  in  Appendix  A  of 
this  subpart). 

(b)  During  each  non-idle  mode,  hold 
both  the  specified  speed  and  load 
within  ±  five  percent  of  point.  During 
the  idle  mode,  hold  speed  within  ±  ten 
percent  of  the  manufacturer’s  specified 
idle  engine  speed. 

(c)  If  the  operating  conditions 
specified  in  paragraph  (b)  of  this  section 
for  Class  I  and  II  engines  using  Mode 
Points  2,  3,  4,  and  5  cannot  be 
maintained,  the  Administrator  may 
authorize  deviations  from  the  specified 
load  conditions.  Such  deviations  may 
not  exceed  10  percent  of  the  maximum 
torque  at  the  test  speed.  The  minimum 
deviations,  above  and  below  the 
specified  load,  necessary  for  stable 
operation  shall  be  determined  by  the 
manufacturer  and  approved  by  the 
Administrator  prior  to  the  test  run. 

(d)  Do  not  include  power  generated 
during  the  idle  mode.  Mode  11,  in  the 
calculation  of  emission  results. 

§90.411  Post-test  analyzer  procedures. 

(a)  Perform  a  HC  hang-up  check 
within  60  seconds  of  the  completion  of 
the  last  mode  in  the  test.  Use  the 
following  procedure: 

(1)  Introduce  a  zero  gas  or  room  air 
into  the  sample  probe  or  valve  V2  (see 
Figure  2  in  Appendix  B  of  Subpart  D) 
to  check  the  “hangup  zero”  response. 
Simultaneously  start  a  time 
measurement. 

(2)  Select  the  lowest  HC  range  used 
during  the  test. 

(3)  Within  four  minutes  of  beginning 
the  time  measurement  in  paragraph 

(a)(1)  of  this  section,  the  difference 
between  the  zero  gas  response  and  the 
hang-up  zero  response  may  not  be 
greater  than  5.0  percent  of  full  scale  or 
10  ppmC,  whichever  is  greater. 


(b)  Begin  the  analyzer  span  checks 
within  six  minutes  after  the  completion 
of  the  last  mode  in  the  test.  Record  for 
each  analyzer  the  zero  and  span 
response  for  each  range  used  during  the 
preceding  test  or  test  segment. 

(c)  If  during  the  test.  &e  filter 
element(s)  were  replaced  or  cleaned,  a 
vacuum  check  must  be  performed  per 
§  90.324(a)  immediately  after  the  span 
checks.  If  the  vacuum  side  leak  check 
does  not  meet  the  requirements  of 

§  90.324(a),  the  test  is  void. 

(d)  Read  and  record  the  post-test  data 
specified  in  §  90.405(e). 

(e)  For  a  valid  test,  the  analyzer  drift 
between  the  before-segment  and  after¬ 
segment  span  checks  for  each  analyzer 
must  meet  the  following  requirements: 

(1)  The  span  drift  (defined  as  the 
change  in  the  difierence  between  the 
zero  response  and  the  span  response) 
may  not  exceed  two  percent  of  full-scale ' 
chart  deflection  for  each  range  used. 

(2)  The  zero  response  drift  may  not 
exceed  two  percent  of  full-scale  chart 
deflection  for  each  range  used  above  155 
ppm  (or  ppm  C),  or  three  percent  of  full- 
scale  chart  deflection  for  each  range 
below  155  ppm  (or  ppm  C). 

§90.412  Datalogging. 

(a)  A  computer  or  any  other  automatic 
data  collection  (ADC)  device(s)  may  be 
used  as  long  as  the  system  meets  the 
requirements  of  this  subpart. 

(b)  Determine  fi-om  the  data  collection 
records  the  analyzer  responses 
corresponding  to  the  end  of  each  mode. 

(c)  Record  data  at  a  minimimi  of  rate 
of  one  Hz  (one  time  per  second). 

(d)  Determine  the  final  value  for 
power  by  averaging  the  individually 
calculated  power  points  for  each  value 
of  speed  and  torque  recorded  during  the 
sampling  period.  As  an  alternative,  the 
final  value  for  power  can  be  calculated 
from  the  average  values  for  speed  and 
torque,  collected  during  the  sampling 
period. 

(e)  Determine  the  final  value  for  CO2, 
CO,  HC,  and  NOx  concentrations  by 
averaging  the  concentration  of  each 
point  taken  during  the  sample  period  for 
each  mode. 

§  90.41 3  Exhaust  sample  procedure- 
gaseous  components. 

(a)  Automatic  data  collection 
equipment  requirements.  The  analyzer 
response  may  be  read  by  automatic  data 
collection  (ADC)  equipment  such  as 
computers,  data  loggers,  and  so  forth.  If 
ADC  equipment  is  used,  the  folfowing  is 
required: 

(1)  For  dilute  grab  (“bag”)  sample 
analysis,  the  analyzer  response  must  he 
stable  at  greater  than  99  percent  of  the 
final  reading  for  the  dilute  exhaust 


sample.  The  ADC  must  store  a  single 
value  representing  the  average  chart 
deflection  over  a  10-second  stabilized 
period.  Alternatively,  the  ADC  may 
store  the  individual  instantaneous  chart 
deflections  collected  over  a  10-second 
stabilized  period. 

(2)  For  continuous  analysis  systems, 
the  ADC  must  store  a  single  value 
representing  the  average  integrated 
concentration  over  a  measurement 
period.  Alternatively,  the  ADC  may 
store  the  individual  instantaneous 
values  collected  during  the 
measurement  period. 

(3)  The  chart  deflections  or  average 
integrated  concentrations  required  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  may  be  stored  on  long-term 
computer  storage  devices  su^  as 
computer  tapes,  storage  discs,  punch 
cards,  or  they  may  be  printed  in  a  listing 
for  storage.  In  either  case  a  chart 
recorder  is  not  required  and  records 
firom  a  chart  recorder,  if  they  exist,  need 
not  be  stored. 

(4)  If  ADC  equipment  is  used  to 
interpret  analyzer  values,  the  ADC 
equipment  is  subject  to  the  calibration 
specifications  of  the  analyzer  as  if  the 
ADC  equipment  is  part  of  analyzer 
system. 

(b)  Data  records  firom  any  one  or  a 
combination  of  analyzers  may  be  stored 
as  chart  recorder  records. 

(c)  Grab  sample  analysis.  For  dilute 
grab  seunple  analysis  perform  the 

using  the 
procedure  described  in  §  90.326. 

(2)  Record  the  most  recent  zero  and 
span  response  as  the  pre-analysis 
values. 

(3)  Measure  and  record  HC,  CO,  CO2, 
and  NOx  concentrations  in  the  exhaust 
sample  bag(s)  and  background  sample 
bag(s)  using  the  same  flow  rates  and 
pressures. 

(4)  Good  engineering  practice  dictates 
that  exhaust  emission  sample  bag 
analyzer  readings  below  15  percent  of 
full  scale  should  generally  not  be  used. 

(5)  A  post-analysis  zero  and  span 
calibration  check  of  each  range  must  be 
performed  and  the  values  recorded.  The 
number  of  events  that  may  occur 
between  the  pre-  and  post-checks  is  not 
specified.  However,  the  difference 
between  pre-analysis  zero  and  span 
values  (recorded  in  paragraph  (c)(2)  or 
(c)(3)  of  this  section)  versus  those 
recorded  for  the  post-analysis  check 
may  not  exceed  the  zero  drift  limit  or 
the  span  drift  limit  of  two  percent  of 
full-scale  chart  deflection  for  any  range 
used.  Otherwise  the  analysis  is  void. 

(d)  Continuous  sample  analysis.  For 
continuous  sample  analysis  perform  the 
following  procedure: 


following  procedure: 

(1)  Calibrate  analyzers 
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(1)  Calibrate  analyzers  using  the 
procedure  described  in  §  90.326. 

(2)  Leak  check  portions  of  the 
sampling  system  that  operate  at  negative 
gauge  pressiues  when  sampling  and 
allow  heated  sample  lines,  filters, 
pumps,  and  so  forth  to  stabilize  at 
operating  temperature. 

(3)  Option:  Determine  the  HC  hang-up 
for  the  FID  or  HFID  sampling  system: 

(i)  Zero  the  analyzer  using  zero  gas 
introduced  at  the  analyzer  port. 

(ii)  Flow  zero  gas  through  the 
overflow  sampling  system.  Check  the 
analyzer  response. 

(iii)  If  the  overflow  zero  response 
exceeds  the  analyzer  zero  response  by 
two  percent  or  more  of  the  FID  or  HFID 
full-scale  deflection,  hang-up  is 
indicated  and  corrective  action  must  be 
taken  (see  paragraph  (e)  of  this  section). 

(iv)  The  complete  system  hang-up 
check  specified  in  paragraph  (e)  of  this 
section  is  recommended  as  a  periodic 
check. 

(4)  If  necessary,  recalibrate  analyzer 
using  the  procedure  specified  in 
paragraph  (d)(1)  of  this  section. 

(5)  Grod  engineering  practice  dictates 
that  analyzers  used  for  continuous 
analysis  should  be  operated  such  that 
the  measured  concentration  falls 
between  15  percent  and  100  percent  of 
full  scale. 

(6)  Record  the  most  recent  zero  and 
span  response  as  the  pre-analysis 
.values. 

(7)  (Collect  background  HC,  CO,  CO2, 
and  NOx  in  a  sample  bag  (for  dilute 
exhaust  sampling  only,  see  §  90.422). 

(8)  Perform  a  post-analysis  zero  and 
span  check  for  each  range  used  at  the 
conditions  specified  in  paragraph  (d)(1) 
of  this  section.  Record  these  responses 
as  the  post-analysis  values. 

(9)  Neither  the  zero  drift  nor  the  span 
drift  between  tbe  pre-analysis  and  post¬ 
analysis  checks  on  any  range  used  may 
exceed  three  percent  for  HC,  or  two 
percent  for  NOx,  CO,  and  CO2,  of  full- 
scale  chart  deflection,  or  the  test  is  void. 
(If  the  HC  drift  is  greater  than  three 
percent  of  full-scale  chart  deflection,  HC 
hang-up  is  likely.) 

(10)  Determine  backgroimd  levels  of 
HC,  NOx,  CO,  or  CO2  (for  dilute  exhaust 
sampling  only)  by  the  grab  (“bag”) 
technique  outlined  in  paragraph  (c)  of 
this  section. 

(e)  Hydrocarbon  hang-up.  If  HC  hang¬ 
up  is  indicated,  the  following  procedure 
may  be  i^rformed: 

(1)  Fin  a  clean,  evacuated  sample  bag 
with  backgroimd  air. 

(2)  Zero  and  span  the  HFID  at  the 
analyzer  ports. 

(3)  Anmyze  the  background  air 
sample  bag  throu^  the  analyzer  ports. 

(4)  Analyze  the^ckground  air 
through  the  entire  sample  probe  system. 


(5)  If  the  difierence  between  the 
readings  obtained  is  two  ppm  or  more, 
clean  the  sample  probe  and  the  sample 
line. 

(6)  Reassemble  the  sample  system, 
heat  to  specified  temperature,  and 
repeat  the  procedure  in  paragraphs 
(e)(1)  through  (e)(5)  of  this  section. 

§  90.41 4  Raw  gaseous  exhaust  sampling 
and  analytical  system  description. 

(a)  Schematic  drawing.  An  example  of 
a  sampling  and  analytical  system  which 
may  be  usi^  for  testing  under  this 
subpart  is  shown  in  Figure  2  in 
Appendix  B  of  Subpart  D.  All 
components  or  parts  of  components  that 
are  wetted  by  the  sample  or  corrosive 
calibration  gases  must  be  either 
chemically  cleaned  stainless  steel  or 
inert  material  (e.g., 

polytetrafluoroediylene  resin).  The  use 
of  “gauge  savers”  or  “protectors”  with 
nonreactive  diaphragms  to  reduce  dead 
volumes  is  permitted. 

(b)  Sample  probe.  (1)  The  sample 
probe  must  be  a  straight,  closed  end, 
stainless  steel,  multi-hole  probe.  The 
inside  diameter  may  not  be  greater  than 
the  inside  diameter  of  the  sample  line 
-1-0.03  cm.  The  wall  thickness  of  the 
probe  may  not  be  greater  than  0.10  cm. 
The  fitting  that  attaches  the  probe  to  the 
exhaust  pipe  must  be  as  smdl  as 
practical  in  order  to  minimize  heat  loss 
from  the  probe. 

(2)  The  {Htsbe  must  have  a  minimum 
of  tluree  holes.  The  spacing  of  the  radial 
planes  for  each  hole  in  the  probe  must 
be  such  that  they  cover  approximately 
equal  cross-sectional  areas  of  the 
exhaust  duct.  See  Figure  2  in  Appendix 
B  of  Subpart  D.  The  angular  spacing  of . 
the  holes  must  be  approximately  equal. 
The  angular  spacing  of  any  two  holes  in 
one  plane  may  not  be  180°  ±  20°  (i.e., 
section  view  C-C  of  Figure  2  in 
Appendix  B  of  Subpart  D).  The  holes 
should  be  sized  such  that  each  has 
approximately  the  same  flow.  If  only 
th^  holes  are  used,  they  may  not  ^1 
be  in  the  same  radial  plane. 

(3)  The  exhaust  gas  probe  must  be 
located  in  a  position  which  )delds  a  well 
mixed,  homogenous  sample  of  the 
engine  exhaust.  The  probe  must  extend 
ra^ally  across  the  ej^aust  gas  stream. 
The  probe  must  pass  throu^  the 
approximate  center  and  must  extend 
across  at  least  80  percent  of  the  exhaust 
gas  stream.  The  exact  position  of  the 
probe  may  vary  firom  engine  family  to 
engine  family. 

(c)  Mixing  chamber.  The  exhaust 
mixing  chamber  is  located  in  the 
exhaust  system  between  the  muffler  and 
the  sample  probe.  The  mixing  chamber 
is  an  optional  component  of  the  raw  gas 
sampling  equipment 


(1)  The  internal  volume  of  the  mixing 
chamber  may  not  be  less  than  ten  times 
the  cylinder  displacement  of  the  engine 
under  test.  The  shape  of  the  mixing 
chamber  must  be  such  that  it  provides 

a  well  mixed,  homogenous  sample  at 
the  sample  probe  location. 

(2)  Couple  the  mixing  chamber  as 
closely  as  possible  to  the  engine  mufiler. 

(3)  Maintain  the  inner  surface  of  the 
mixing  chamber  at  a  minimum 
temmrature  of  179°  C. 

(4)  Thermocouple  temperature 
monitoring  of  the  mixing  chamber  innpr 
surface  is  required  to  assure  wall 
temperatures  specified  in  paragraph 
(c)(3)  of  this  section.  The  temperature 
measurement  must  be  accurate  to  within 
±  5°  C. 

(5)  The  sample  probe  must  extend 
ra^ally  across  the  exit  of  the  mixing 
chamber.  The  probe  must  pass  through 
the  approximate  center  and  must  extend 
across  at  least  80  percent  of  the  diameter 
of  the  exit.  The  exact  position  of  the 
probe  may  vary  from  engine  family  to 
engine  family.  The  probe  must  be 
located  in  a  position  which  yields  a  well 
mixed,  homogenous  sample  of  the 
exhaust. 

(d)  Sample  transfer  line.  (1)  The 
maximum  inside  diameter  of  the  sample 
line  may  not  exceed  1.32  cm. 

(2)  If  valve  V2  in  Figure  1  of 
Appendix  B  of  this  subpart  is  used,  the 
sample  probe  must  connect  directly  to 
valve  V2.  The  location  of  optional  valve 
V2  in  Figure  1  of  Appendix  B  of  Subpart 
D  may  not  be  greater  than  1.22  m  from 
the  e^aust  duct. 

(3)  The  location  of  optional  valve  V16, 
Figure  1  of  Appendix  B  of  this  subpart, 
may  not  be  greater  than  61  cm  finm  the 
sample  pump.  The  leakage  rate  for  this 
section  on  the  pressure  side  of  the 
sample  pump  may  not  exceed  the 
leakage  rate  specification  for  the 
vacuum  side  of  the  pump. 

(e)  Venting.  All  vents,  including 
analyzer  vents,  bypass  flow,  and 
pressure  relief  vents,  of  regulators 
should  be  vented  in  such  a  manner  as 
to  avoid  endangering  personnel  in  the 
immediate  area. 

(f)  Any  variation  from  the 
specifications  in  this  subpart,  including 
performance  specifications  and 
emission  detection  methods,  may  be 
used  only  with  prior  approval  by  the 
Administrator. 

(g)  Additional  components,  such  as 
instruments,  valves,  solenoids,  pumps, 
switches,  and  so  forth,  may  be 
employed  to  provide  additional 
information  and  coordinate  the 
functions  of  the  component  systems. 

(h)  The  following  requirements  must 
be  incorporated  in  each  system  used  for 
raw  testing  under  this  subpart. 
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(1)  Take  the  sample  for  all 
components  with  one  sample  prohe  and 
split  it  internally  to  the  different 
analyzers. 

(2)  Heat  the  sample  transport  system 
from  the  engine  e}diaust  pipe  to  die  HC 
analyzer  for  the  raw  gas  sampling 
method  as  indicated  in  Figure  1  in 
Appendix  B  of  this  subpart.  The  NOx 
analyzer  for  the  raw  gas  sampling 
method  may  be  heat^  as  indicated  in 
Figure  1  in  Appendix  B  of  this  subpart. 
The  HC  analyzer  and  the  NOx  analyzer 
for  the  dilute  sampling  method  may  be 
heated  as  indicated  in  Figure  1  in 
Appendix  B  of  this  subpart. 

§  90.41 5  Raw  gaseous  sampling 
procedures. 

Fit  all  heated  sampling  lines  with  a 
heated  filter  to,  extract  solid  particles 
from  the  flow  of  gas  required  for 
analysis.  The  sample  line  for  HC 
measurement  must  be  heated.  The 
sample  line  for  CO,  CO2  and  NOx 
analysis  may  be  heated  or  unheated. 

§  90.41 6  intake  air  flow  measurement 
specifications. 

(a)  If  used,  the  engine  intake  air  flow 
measurement  method  used  must  have  a 
range  large  enough  to  accurately 
measure  the  air  flow  over  the  engine 


operating  range  during  the  test.  Overall 
measurement  acciuacy  must  be  two 
percent  of  full-scale  value  of  the 
measurement  device  for  all  modes 
except  the  idle  mode.  For  the  idle  mode, 
the  measurement  accuracy  must  be  ± 
five  percent  or  less  of  the  full-scale 
value.  The  Administrator  must  be 
advised  of  the  method  used  prior  to 
testing. 

(b)  When  an  engine  system 
incorporates  devices  that  affect  the  air 
flow  measurement  (such  as  air  bleeds, 
air  injection,  pulsed  air,  and  so  forth) 
resulting  in  understated  exhaust 
emission  results,  make  corrections  to 
the  exhaust  emission  results  to  account 
for  such  effects. 

§90.417  Fuel  flow  measurement 
specifications. 

(a)  Fuel  flow  measurement  is  required 
only  for  raw  testing.  Fuel  flow  is 
allowed  for  dilute  testing.  If  the 
measured  fuel  flow  is  used  in  the  dilute 
calculations  for  brake-specific  fuel 
consumption  (see  §  90.426(e)),  the  fuel 
flow  instrument  must  meet  the 
reouirements  of  this  section. 

(d)  The  fuel  flow  measurement 
instrument  must  have  a  minimum 
accuracy  of  one  percent  of  full-scale 
flow  rate  for  each  measurement  range 


used.  An  exception  is  allowed  for  the 
idle  mode.  For  this  mode,  the  minimum 
accuracy  is  ±  five  percent  of  full-scale 
flow  rate  for  the  measurement  range 
used.  The  controlling  parameters  are  the 
elapsed  time  measurement  of  the  event 
and  the  weight  or  volimie  measiuement. 

§  90.41 8  Data  evaluation  for  gaseous 
emissions. 

For  the  evaluation  of  the  gaseous 
emissions  recording,  record  the  last  fovur 
minutes  of  each  mode  and  determine 
the  average  values  for  HC,  CO,  CO2  and 
NOx  during  each  mode  firom  the  average 
concentration  readings  determined  firom 
the  corresponding  calibration  data. 
Longer  averaging  times  are  acceptable, 
but  the  sampling  period  which  is 
re|}orted  must  be  a  continuous  set  of 
data. 

§  90.41 9  Raw  emission  sampiing 
calculationa— gasoline  fueled  engines. 

(a)  Derive  the  final  weighted  brake- 
specific  mass  emission  rates  (g/kW-hr) 
through  the  steps  described  in  this 
section. 

(b)  Air  and  fuel  flow  method.  If  both 
air  and  fuel  flow  mass  rates  are 
measured,  use  the  following  equations 
to  determine  the  weighted  emission 
values  for  the  test  engine: 


(\  1 
^AIRD  X  WNOx  XK„  ^ 

/  \  HC  1 

Whc  =(GA,RD+Gp„eL)x-^xWHCx— 
^exh 

^co  ~  (G aird  GpUEL  ^  WCO  X 

Mexh  ^0 


Where: 

Wnc^Mass  rate  of  HC  in  exhaust  (g/hr), 
GAiRD=Intake  air  mass  flow  rate  on  dry 
basis  [g/hr], 

GFUEL=Fuel  mass  flow  rate  [g/hr]. 


MHCcxh=Molecular  weight  of 

hydrocarbons  in  the  exhaust,  see 
the  following  equation: 

^HCe,h  =  12.01 -t-al.OOS-F  ^16.00 
Where: 


a=Hydrogen/carbon  atomic  ratio  of  the 
fuel 

P=Oxygen/carbon  atomic  ratio  of  the 
fuel 

Mcxh=Molecular  weight  of  the  total 

exhaust,  see  the  following  equation: 


Mexh  = 


Mhc..k  ^ 28.01  X  WCO  44.01  x  WCO, 


10“  10^  10^ 
46.01  xWNOv  32.00  X  WO,  2.016  xWH. 


-  +  ■ 


10 

+28.01  X 


10" 


WHC 

100 - r — WCO- WCO, - 

10"  ' 


10" 

WNO, 


+  18.01x(l-K) 


10" 


-WOj-WHj-lOOxO-K) 
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Where: 

WHC=HC  volume  concentration  in 
exhaust,  ppmC  wet 

WCX)=CO  percent  concentration  in  the 
exhaust,  wet 

DCO=CO  percent  concentration  in  the 
exhaust,  dry 


W/CCh^^CXh  percent  concentration  in  the 
exhaust,  wet 

DC02=C02  percent  concentration  in  the 
exhaust,  dry 

WNOx=NO  volume  concentration  in 
exhaust,  ppm  wet 

W02=02  percent  concentration  in  the 
exhaust,  wet 


WH2=H2  percent  concentration  in 
exhaust,  wet 

K=correction  factor  to  be  used  when 
converting  dry  measurements  to  a 
wet  basis.  Therefore,  wet 
concentration=(lry  concentration  x 
K, 

where  K  is: 


_ 1 _ 

1 + 0.005  X  (DCO  +  DCOj )  xa  -  0.01  DHj 


DH2=H2  percent  concentration  in 
exhaust,  dry,  calculated  from  the 
following  equation: 


is  selected  as  the  basis  for  mass 
emission  calculations  using  the  raw  gas 
method. 


0.5  X  a  X  DCO  X  (DCO  +  DCOj ) 

^  DC0  +  (3xDC02) 

Wco=Mass  rate  of  CO  in  exhaust,  [g/hr] 
Mco=Molecular  weight  of  CO=28.01 
WNOx=Mass  rate  of  NOx  in  exhaust,  [g/ 
hr] 

MN02=Molecular  weight  of  NO2=46.01 
Kn^Factor  for  correcting  the  effects  of 
humidity  on  NO2  formation  for  4- 
stroke  gasoline  small  engines,  see 
the  equation  below : 


1-0.0329(H -10.71) 

Where: 

H=absolute  humidity  of  the  intake  air  in 
grams  of  moisture  per  kilogram  of 
dry  air,  see  §  90.426(f)  for  a  method 
by  which  H  can  be  calculated. 

For  two-stroke  gasoline  engines,  Kh 
should  be  set  to  1. 

(c)  Fuel  flow  method.  The  following 
equations  are  to  be  used  when  fuel  flow 


Whc= 

Wco= 


M 


HC,. 


M. 


M 


CO 


M. 


Gfuel  WHC 

•X  ■  ■  X - — 

TC  10^ 

^FUEL  xWCO 
TC 


WnOx= 


^NOx  Gruel  .. 

Mp  TC  10^ 


xKh 


Where: 

WHC=Mass  rate  of  HC  in  exhaust,  Ig/hr] 
Mhc  exh=Molecular  weight  of 

hydrocarbons  in  the  exhaust,  see 
following  equation: 


Mhc^^  =  M(.  +aMH  -t-^Mo 

Mc=Molecular  weight  of  carbon=12.01 
[g/mole] 

MH=Molecular  weight  of 
hydrogen=1.008  (g/mole] 

Mo=Molecular  weight  of  oxygen=16.00 
[g/mole] 


a=Hydrogen  to  carbon  ratio  of  the  test 
fuel 

P=Oxygen  to  carbon  ratio  of  the  test  fuel 

MpsMolecular  weight  of  test  fuel 

GpuEL^Fuel  mass  flow  rate,  [g/hr] 

TC=Total  carbon  in  exhaust,  see 
following  equation: 

WHC 

TC  =  WCO  +  WCO,  + - ^ 

10'* 

WCO=CO  percent  concentration  in  the 
exhaust,  wet 

WC02=C02  percent  concentration  in  the 
exhaust,  wet 

DCO=CO  percent  concentration  in  the 
exhaust,  dry 

DC02=C02  percent  concentration  in  the 
exhaust,  dry 

WHC=HC  volume  concentration  in 
exhaust,  ppmC  wet 

WNOx=NOx  volume  concentration  in 
exhaust,  ppm  wet 

K=correction  factor  to  be  used  when 
converting  dry  measurements  to  a 
wet  basis.  Therefore,  wet 
concentration=dry  concentration  x 
K,  where  K  is: 


1  +  0.005  X  (DCO  +  DCO2 ) X  a  -  0.01  DH2 


DH2=H2  percent  concentration  in 
exhaust,  dry,  calculated  from  the 
following  equation: 

0.5  X  a  X  DCO  x  ( DCO  +  DCO, ) 

DH2  = - ^ - — 

DC0  +  (3xDC02) 

Wcc>=Mass  rate  of  CO  in  exhaust,  [g/hr] 
Mco=Molecular  weight  of  CO=28.01 
WNOx=Mass  rate  of  NOx  in  exhaust,  [g/ 
hr] 

MN02=Molecular  weight  of  NO2=46.01 
KH=Factor  for  correcting  the  effects  of 
humidity  on  NO2  formation  for  4- 
stroke  gasoline  small  engines,  see 
the  following  equation: 


1-0.0329(H- 10.71) 

Where: 

H=specific  humidity  of  the  intake  air  in 
grams  of  moisture  per  kilogram  of 
dry  air. 

For  two-stroke  gasoline  engines,  Kh 
should  be  set  to  1. 

(d)  Calculate  the  final  weighted  brake- 
specific  emission  rate  for  each 
individual  gas  component  using  the 
following  equation: 


X(W,XWF;) 

Z(PiXWF;) 

Where: 

AwM=Final  weighted  brake-specific 
mass  emission  rate  (HC,  CO,  NOx) 
[g/kW-hr] 

Wi=Mass  emission  rate  during  mode  i 
[g/hr] 

WFi=Weighting  factors  for  each  mode 
according  to  §  90.410(a) 

Pi=Gross  average  power  generated 
during  mode  i  [kW],  calculated 
from  the  following  equation. 
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P: - X  speed  x  torque 

60,000 

Where: 

speed=average  engine  speed  measured 
during  mode  i  (rev./minutel 
torque=average  engine  torque  measured 
during  mode  i  [N-m]  (e)  Compute 
the  final  reported  hrake-specific 
fuel 

X  (^FUELj  xWFj  j 
BSFC  =  -j - ;; - 

IlPiXFi) 

i 

consumption  (BSFC)  by  use  of  the 
following  formula: 

Where: 

BSFC=brake-specific  fuel  consumption 
in  grams  of  fuel  per  kilowatt-hour 
(g/kW-hr). 

Gfuel  i=Fuel  mass  flow  rate  of  the 
engine  during  mode  i  [g/hr] 
WFi=Weighting  factors  for  each  mode 
according  to  §  90.410(a) 

Pi=Gross  average  power  generated 
during  mode  i  [kW], 

§  90.420  CVS  concept  of  exhaust  gas 
sampling  system. 

(a)  A  dilute  exhaust  sampling  system 
is  designed  to  directly  measure  the  true 
mass  of  emissions  in  engine  exhaust 
without  the  necessity  of  measuring 
either  fuel  flow  or  intake  air  flow.  This 
is  accomplished  by  diluting  the  exhaust 
produced  by  a  test  engine  with  ambient 
background  air  and  measuring  the  total 
diluted  exhaust  flow  rate  and  the 
concentration  of  emissions  within  the 
dilute  flow.  Total  mass  flow  of  an 
emission  is  then  easily  calculated. 

(b)  A  constant  volume  sampler  (CVS) 
is  typically  used  to  control  the  total 
amount  of  dilute  flow  through  the 
system.  As  the  name  implies,  a  CVS 
restricts  flow  to  a  known  value 
dependent  only  on  the  dilute  exhaust 
temperature' and  pressure. 

(c)  For  the  testing  described  in  this 
subpart,  a  CVS  must  consist  of:  a  mixing 
tunnel  into  which  the  engine  exhaust 
and  dilutant  (background)  air  are 
dumped;  a  dilute  exhaust  flow  metering 
system;  a  dilute  exhaust  sample  port;  a 
background  sample  port;  a  dilute 
exhaust  sampling  system;  and  a 
background  sampling  system. 

(1)  Mixing  tunnel.  The  mixing  timnel 
must  be  constructed  such  that  complete 
mixing  of  the  engine  exhaust  and 
background  air  is  assured  prior  to  the 
sampling  probe. 

(2)  Exhaust  flow  metering  system.  A 
dilute  exhaust  flow  metering  system  . 
must  be  used  to  control  the  total  flow 


rate  of  the  dilute  engine  exhaust  as 
described  in  §  90.421. 

(3)  Exhaust  sample  port.  A  dilute 
exhaust  sample  port  must  be  located  in 
or  downstream  of  the  mixing  timnel  at 
a  point  where  complete  mixing  of  the 
engine  exhaust  and  background  air  is 
assured. 

(4)  Background  sample  port.  A  dilute 
exhaust  sample  port  must  be  located  in 
the  stream  of  background  air  before  it  is 
mixed  with  the  engine  exhaust.  The 
background  probe  must  draw  a 
representative  sample  of  the  background 
air  during  each  seunpling  mode. 

(5)  Exhaust  sampling  system.  The 
dilute  exhaust  sampling  system  controls 
the  flow  of  samples  from  the  mixing 
tunnel  to  the  analyzer  system.  This 
could  be  either  a  continuous  sampling 
system  or  grab  (bag)  sampling  system.  If 
a  critical  flow  venturi  (CFV)  is  used  on 
the  dilute  exhaust  sample  probe,  this 
system  must  assure  that  the  sample  CFV 
is  in  choke  flow  during  testing.  If  no 
CFV  is  used,  this  system  must  assure  a 
constant  volumetric  flow  rate  through 
the  dilute  exhaust  sample  probe  or  must 
incorporate  electronic  flow 
compensation. 

(6)  Background  sampling  system.  The 
background  sampling  system  controls 
the  flow  of  samples  fiom  the 
background  air  supply  to  the  analyzer 
system.  This  could  be  either  a 
continuous  sampling  system  or  grab 
(bag)  sampling  system.  This  system 
must  assure  a  constant  volumetric  flow 
rate  through  the  background  sample 
probe. 

§  90.421  Dilute  gaseous  exhaust  sampling 
and  analytical  system  description. 

(a)  General.  The  exhaust  gas  sampling 
system  described  in  this  section  is 
designed  to  measure  the  true  mass  of 
gaseous  emissions  in  the  exhaust  of 
nonroad  small  spark-ignition  engines. 
This  system  utilizes  the  Constant 
Volume  Sampling  (CVS)  concept 
(described  in  §  90.420)  of  measuring 
mass  emissions  of  HC,  NOx,  CO,  and 
CO2.  Grab  sampling  for  individual 
modes  is  an  acceptable  method  of  dilute 
testing  for  all  constituents,  HC,  NOx, 

CO,  and  CO2.  Continuous  dilute 
sampling  is  not  required  for  any  of  the 
exhaust  constituents,  but  is  allowable 
for  all.  Heated  sampling  is  not  required 
for  any  of  the  constituents,  but  is 
allowable  for  HC  and  NOx.  The  mass  of 
gaseous  emissions  is  determined  from 
the  sample  concentration  and  total  flow 
over  the  test  period.  As  an  option,  the 
measurement  of  total  fuel  mass 
consumed  over  a  cycle  may  be 
substituted  for  the  exhaust  measurement 
of  CO2.  General  requirements  are  as 
follows: 


(1)  This  sampling  system  requires  the 
use  of  a  Positive  Displacement  Pump — 
Constant  Volume  Sampler  (PDP-CVS) 
system  with  a  heat  exchanger,  or  a 
Critical  Flow  Venturi — Constant 
Volume  Sampler  (CFV-CVS)  system 
with  CFV  sample  probes  and/or  a  heat 
exchanger  or  electronic  flow 
compensation.  Figure  2  in  Appendix  B 
of  this  subpart  is  a  schematic  drawing 
of  the  PDP-CVS  system.  Figure  3  in 
Appendix  B  of  this  subpart  is  a 
schematic  drawing  of  the  CFV-CVS 
system. 

(2)  The  HC  analytical  system  requires: 

(i)  Grab  sampling  (see  §  90.420,  and 
Figure  2  or  Figure  3  in  Appendix  B  of 
this  subpart)  and  analytical  capabilities 
(see  §  90.423,  and  Figure  4  in  Appendix 
B  of  this  subpart),  or 

(ii)  Continuously  integrated 
measurement  of  diluted  HC  meeting  the 
minimum  requirements  and  technical 
specifications  contained  in  paragraph 
(b)(2)  of  this  section. 

(iii)  The  dilute  HC  analytical  system 
for  nonroad  small  speirk-ignition  engines 
does  not  require  a  heated  flame 
ionization  detector  (HFID). 

(iv)  If  used,  the  HFID  sample  must  be 
taken  directly  firom  the  diluted  exhaust 
stream  through  a  heated  probe  and 
integrated  continuously  over  the  test 
cycle. 

(v)  The  heated  probe  must  be  located 
in  the  sampling  system  far  enough 
downstream  of  the  mixing  area  to 
ensure  a  uniform  sample  distribution 
across  the  CVS  duct  at  the  sampling 
zone. 

(3)  The  CO  and  CO2  analytical  system 
requires: 

(i)  Grab  sampling  (see  §  90.420,  and 
Figure  2  or  Figure  3  in  Appendix  B  of 
this  subpart)  and  analytical  capabilities 
(see  §  90.423,  and  Figure  4  in  Appendix 
B  of  this  subpart),  or 

(ii)  Continuously  integrated 
measurement  of  diluted  CO  and  CO2 
meeting  the  minimum  requirements  and 
technical  specifications  contained  in 
paragraph  (b)(4)  of  this  section. 

(4)  The  NOx  analytical  system 
requires: 

(i)  Grab  Sampling  (see  §  90.420,  and 
Figure  2  or  Figure  3  in  Appendix  B  of 
this  subpart)  and  analytical  capabilities 
(see  §  90.423,  and  Figure  4  in  Appendix 
B  of  this  subpart),  or 

(ii)  A  continuously  integrated 
measurement  of  diluted  NOx  meeting 
the  minimum  requirements  and 
technical  specifications  contained  in 
paragraph  (b)(4)  of  this  section. 

(5)  Since  various  configurations  can 
produce  equivalent  results,  exact 
conformance  with  these  drawings  is  not 
required.  Additional  components  such 
as  instnunents,  valves,  solenoids. 
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pumps,  and  switches  may  be  used  to 
provide  additional  information  and 
coordinate  the  functions  of  the 
component  systems.  Other  components, 
such  as  snubbers,  which  are  not  needed 
to  maintain  accuracy  on  some  systems, 
may  be  excluded  if  their  exclusion  is 
based  upon  good  engineering  judgment. 

(6)  Otner  sampling  and/or  anal^ical 
systems  may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator. 

(b)  Component  description.  The 
components  necessary  for  exhaust 
Osampling  must  meet  the  following 
vequirements: 

(1)  Exhaust  dilution  system.  The  PDP- 
CVS  must  conform  to  all  of  the 
requirements  listed  for  the  exhaust  gas 
PDP-CVS  in  §  90.420  of  this  chapter. 

The  CFV-CVS  must  conform  to  all  of 
die  requirements  listed  for  the  exhaust 
.gas  CFV-CVS  in  §  90.420  of  this 
diapter.  In  addition,  the  CVS  must 
conform  to  the  following  requirements: 

(1)  The  flow  capacity  of  the  CVS  must 
be  sufficient  to  maintain  the  diluted 
exhaust  stream  in  the  dilution  system  at 
a  temperature  of  190°  C  or  less  at  the 
sampling  zone  for  hydrocarbon 
measurement  and  as  required  to  prevent 
condensation  at  any  point  in  the 
dilution  system.  Gaseous  emission 
samples  may  be  taken  directly  from  this 
sampling  point. 

(ii)  For  the  CFV-CVS,  either  a  heat 
exchanger  or  electronic  flow 
compensation  is  required  (see  Figure  3 
in  Appendix  B  of  this  subpart). 

(iii)  For  the  CFV-CVS  when  a  heat 
exchanger  is  used,  the  gas  mixture 
temperature,  measured  at  a  point 
immediately  ahead  of  the  critical  flow 
venturi,  must  be  within  ±11°  C  of  the 
average  operating  temperature  observed 
during  the  test  with  the  simultaneous 
requirement  that  condensation  does  not 
occur.  The  temperature  measuring 
system  (sensors  and  readout)  must  have 
an  accuracy  and  precision  of  ±2°  C.  For 
systems  utilizing  a  flow  compensator  to 
maintain  proportional  flow,  the 
requirement  for  maintaining  constant 
temperature  is  not  necessary. 

(2)  Continuous  HC  measurement 
system,  (i)  The  continuous  HC  sample 
system  (as  shown  in  Figure  2  or  3  in 
Appendix  B  of  this  subpart)  uses  an 
“overflow”  zero  and  span  system.  In 
this  type  of  system,  excess  zero  or  span 
gas  spills  out  of  the  probe  when  zero 
and  span  checks  of  the  analyzer  are 
made. 

(ii)  No  other  analyzers  may  draw  a 
sample  from  the  continuous  HC  sample 
probe,  line,  or  system,  unless  a  common 
sample  pump  is  used  for  all  analyzers 
and  the  sample  line  system  design 
reflects  good  engineering  practice. 


•  (iii)  The  overflow  gas  flow  rates  into 
the  sample  line  must  be  at  least  105 
percent  of  the  sample  system  flow  rate. 

(iv)  The  overflow  gases  must  enter  the 
sample  line  as  close  as  practical  to  the 
outside  surface  of  the  CVS  duct  or 
dilution  system. 

(v)  The  continuous  HC  sampling 
system  consists  of  a  probe  (which  for  a 
HFID  analyzer  must  raise  the  sample  to 
the  specified  temperature)  and,  where 
used,  a  sample  transfer  system  (which 
for  a  HFID  must  maintain  the  specified 
temperature).  The  HFID  continuous 
hydrocarbon  sampling  system 
(exclusive  of  the  probe)  must: 

(A)  Maintain  a  wall  temperature  of 
190°  C  ±11°  C  as  measured  at  every 
separately  controlled  heated  component 
(that  is,  filters,  heated  line  sections), 
using  permanent  thermocouples  located 
at  each  of  the  separate  components. 

(B)  Have  a  wall  temperature  of  190°  C 
±11°  C  over  its  entire  length.  The 
temperature  of  the  system  is 
demonstrated  by  profiling  the  thermal 
characteristics  of  the  system  where 
possible  at  initial  installation  and  after 
any  major  maintenance  performed  on 
the  system.  The  profiling  is  to  be 
accomplished  using  the  insertion 
thermocouple  probing  technique.  The 
system  temperature  must  be  monitored 
continuously  during  testing  at  the 
locations  and  temperature  described  in 
§  90.421(b)(2). 

(C)  Maintain  a  gas  temperature  of  190° 
C  ±11°  C  immediately  before  the  heated 
filter  and  HFID.  Determine  these  gas 
temperatures  by  a  temperature  sensor 
located  immediately  upstream  of  each 
component. 

(vi)  The  continuous  hydrocarbon 
sampling  probe: 

(A)  Is  defined  as  the  first  25.4  to  76.2 
cm  of  the  continuous  hydrocarbon 
sampling  system. 

(B)  Has  a  0.483  cm  minimum  inside 
diameter. 

(C)  Is  installed  in  the  dilution  system 
at  a  point  where  the  dilution  air  and 
exhaust  are  well  mixed  and  provide  a 
homogenous  mixture. 

(D)  Is  sufficiently  distant  (radially) 
ft’om  other  probes  and  the  system  wall 
so  as  to  be  free  from  the  influence  of  any 
wakes  or  eddies. 

(E)  For  a  continuous  HFID  sample 
probe,  the  probe  must  increases  the  gas 
stream  temperature  to  190°  C  ±11°  C  at 
the  exit  of  the  probe.  Demonstrate  the 
ability  of  the  probe  to  accomplish  this 
using  the  insertion  thermocouple 
technique  at  initial  installation  and  after 
any  major  maintenance.  Demonstrate 
compliance  with  the  temperature 
specification  by  continuously  recording 
during  each  test  the  temperature  of 


either  the  gas  stream  or  the  wall  of  the 
sample  probe  at  its  terminus. 

(vii)  The  response  time  of  the 
continuous  measurement  system  must 
be  taken  into  account  when  logging  test 
data. 

(3)  Sample  Mixing,  (i)  Configure  the 
dilution  system  to  ensure  a  well  mixed, 
homogeneous  sample  prior  to  the 
sampling  probe(s). 

(ii)  Make  the  temperature  of  the 
diluted  exhaust  stream  inside  the 
dilution  system  sufficient  to  prevent 
water  condensation. 

(iii)  Direct  the  engine  exhaust 
downstream  at  the  point  where  it  is 
introduced  into  the  dilution  system. 

(4)  Continuously  integrated  NOx,  CO, 
and  CO2  measurement  systems. 

(i)  Sample  probe  requirements: 

(A)  The  sample  probe  for  continously 
intergrated  NOx,  CO,  and  CO2  must  be 
in  the  same  plane  as  the  continuous  HC 
probe,  but  sufficiently  distant  (radially) 
firom  other  probes  and  the  tunnel  wall 
so  as  to  be  free  from  the  influences  of 
any  wakes  or  eddies. 

(B)  The  sample  probe  for  continously 
intergrated  NOx,  CO,  and  CO2  must  be 
heated  and  insulated  over  the  entire 
length,  to  prevent  water  condensation, 
to  a  minimum  temperature  of  55°  C. 
Sample  gas  temperature  immediately 
before  the  first  filter  in  the  system  must 
be  at  least  55°  C. 

(ii)  Conform  to  the  continuous  NOx, 
CO,  or  CO2  sampling  and  analysis 
system  to  the  specifications  of  part  86, 
subpart  D  of  this  chapter  with  the 
following  exceptions  and  revisions: 

(A)  Heat  the  system  components 
requiring  heating  only  to  prevent  water 
condensation,  the  minimum  component 
temperature  is  55°  C. 

(B)  Coordinate  analysis  system 
response  time  with  CVS  flow 
fluctuations  and  sampling  time/test 
cycle  offsets,  if  necessary. 

(C)  Use  only  analytical  gases 
conforming  to  the  specifications  of 

§  90.312  of  this  subpart  for  calibration, 
zero  and  span  checks. 

(D)  Use  a  calibration  curve 
conforming  to  §  90.321  for  CO  and  CO2 
and  §  90.318  for  NOx  for  any  range  on 
a  linear  analyzer  below  155  ppm. 

(iii)  Convert  the  chart  deflections  or 
voltage  output  of  analyzers  with  non¬ 
linear  calibration  curves  to 
concentration  values  by  the  calibration 
curve(s)  specified  in  §  90.321  of  this 
chapter  before  flow  correction  (if  used) 

and  subsequent  integration  takes  place. 

« 

§90.422  Background  sample. 

(a)  Background  samples  are  produced 
by  drawing  a  sample  of  the  dilution  air 
during  the  exhaust  collection  phase  of 
each  test  cycle  mode. 
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(1)  An  individual  background  sample 
may  be  produced  and  analyzed  for  each 
mode.  Hence,  a  unique  background 
value  will  be  used  for  the  emission 
calculations  for  each  mode. 

(2)  Alternatively,  a  single  background 
sample  may  be  produced  by  drawing  a 
sample  diiring  die  collection  phase  of 
each  test  cycle  mode.  Hence,  a  single 
cumulative  background  value  will  be 
used  for  the  emission  calculations  for 
each  mode. 

(b)  For  analysis  of  the  individual 
sample  described  in  paragraph  (a)(1)  of 
this  section,  a  single  value  representing 
the  average  chart  deflection  over  a  10- 
second  stabilized  period  must  be  stored. 
All  readings  taken  during  the  data 
logging  period  must  be  stable  within  ± 
one  percent  of  full  scale. 

(c)  Measure  HC,  CO,  CO2,  and  NOx 
exhaust  and  background  concentrations 
in  the  sample  bag(s)  with  approximately 
the  same  flow  rates  and  pressures  used 
during  calibration. 

§  90.423  Exhaust  gas  analytical  system; 
CVS  grab  sample. 

(a)  Schematic  drawings.  Figure  4  in 
Appendix  B  of  this  subpart  is  a 
schematic  drawing  of  the  exhaust  gas 
analytical  systems  used  for  analyzing 
CVS  grab  “bag”  samples  horn  spark- 
ignition  engines.  Since  various 
configurations  can  produce  accurate 
results,  exact  conformance  with  the 
drawing  is  not  required.  Additional 
components  such  as  instnunents, 
valves,  solenoids,  pumps  and  switches 
may  be  used  to  provide  additional 
information  and  coordinate  the 
functions  of  the  component  systems. 
Other  components  such  as  snubbers, 
which  are  not  needed  to  maintain 
accuracy  in  some  systems,  may  be 
excluded  if  their  exclusion  is  based 
upon  good  engineering  judgment. 

(b)  Major  component  description.  The 
analytical  system.  Figure  4  in  Appendix 
B  of  this  subpart,  consists  of  a  flame 
ionization  detector  (FED)  or  a  heated 
flame  ionization  detector  (HFDD)  for  the 
measurement  of  hydrocarbons,  non- 
dispersive  infrared  analyzers  (NDIR)  for 
the  measurement  of  carbon  monoxide 
and  carbon  dioxide,  and  a 
chemiluminescence  detector  (CLD)  (or 
heated  CLD  (HCLD))  for  the 
measurement  of  oxides  of  nitrogen.  The 
exhaust  gas  analytical  system  must 
conform  to  the  following  requirements: 

(1)  The  CLD  (or  HCLE))  requires  that 
the  nitrogen  dioxide  present  in  the 
sample  be  converted  to  nitric  oxide 
before  analysis.  Other  types  of  analyzers 
may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator. 


(2)  If  CO  instruments  are  used  which 
are  essentially  free  of  CO2  and  water 
vapor  interference,  the  use  of  the 
conditioning  column  may  be  deleted. 
(See  §  90.317  and  §  90.320.) 

(3)  A  CO  instrument  is  considered  to 
be  essentially  firee  of  CO2  and  water 
vapor  interference  if  its  response  to  a 
mixture  of  three  percent  CO2  in  N2, 
which  has  been  bubbled  through  water 
at  room  temperature,  produces  an 
equivalent  CO  response,  as  measured  on 
the  most  sensitive  CO  range,  which  is 
less  than  one  percent  of  full-scale  CO 
concentration  on  ranges  above  300  ppm 
full  scale  or  less  than  three  ppm  on 
ranges  below  300  ppm  full  scale.  (See 
§90.317.) 

(c)  Alternate  analytical  systems. 
Analysis-systems  meeting  the 
specifications  and  requirements  of  this 
subpart  for  dilute  sampling  may  be  used 
upon  approval  of  the  Administrator. 

(d)  (Dther  analyzers  and  equipment. 
Other  types  of  analyzers  and  equipment 
may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator. 

%  90.424  Dilute  sampling  procedures— CVS 
calibration. 

(a)  The  CVS  is  calibrated  using  an 
accurate  flowmeter  and  restrictor  valve. 

(1)  The  flowmeter  calibration  must  be 
traceable  to  the  National  Institute  for 
Standards  and  Testing  (NIST)  and 
serves  as  the  reference  value  (NIST 
“true”  value)  for  thoCVS  calibration. 
(Note:  In  no  case  should  an  upstream 
screen  or  other  restriction  which  can 
affect  the  flow  be  used  ahead  of  the 
flowmeter  unless  calibrated  throughout 
the  flow  range  with  such  a  device.) 

(2)  The  CVS  calibration  procedures 
are  designed  for  use  of  a  “metering 
venturi”  type  flowmeter.  Large  radius  or 
American  Society  of  Mechanical 
Engineers  (ASME)  flow  nozzles  are 
considered  equivalent  if  traceable  to 
NIST  measurements.  Other 
measurement  systems  may  be  used  if 
shown  to  be  equivalent  imder  the  test 
conditions  in  this  section  and  traceable 
to  NIST  measurements. 

(3)  Measurements  of  the  various 
flowmeter  parameters  are  recorded  and 
related  to  flow  through  the  CVS. 

(4)  Procedures  using  both  PDP-CVS 
and  CFV-CVS  are  outlined  in  the 
following  paragraphs.  Other  procedures 
yielding  equivalent  results  may  be  used 
if  approved  in  advance  by  the 
Administrator. 

(b)  After  the  calibration  curve  has 
been  obtained,  verification  of  the  entire 
system  may  be  performed  by  injecting  a 
Imown  mass  of  gas  into  the  system  and 


comparing  the  mass  indicated  by  the 
system  to  the  true  mass  injected.  An 
indicated  error  does  not  necessarily 
mean  that  the  calibration  is  wrong,  since 
other  factors  can  influence  the  accuracy 
of  the  system  (for  example,  analyzer 
calibration,  leaks,  or  HC  hangup).  A 
verification  procedure  is  foimd  in 
paragraph  (e)  of  this  section. 

(c)  PDP-CVS  calibration.  (1)  The 
following  calibration  procedure  outlines 
the  equipment,  the  test  configuration, 
and  the  various  parameters  which  must 
be  measured  to  establish  the  flow  rate  of 
the  CVS  pump. 

(1)  All  the  parameters  related  to  the 
pump  are  simultaneously  measured 
with  the  parameters  related  to  a 
flowmeter  which  is  connected  in  series 
with  the  piunp. 

(ii)  The  calculated  flow  rate,  in  cmV 
s,  (at  pump  inlet  absolute  pressure  and 
temperatiue)  can  then  be  plotted  versus 
a  correlation  function  which  is  the  value 
of  a  specific  combination  of  pump 
parameters. 

(iii)  The  linear  equation  which  relates 
the  pump  flow  and  the  correlation 
function  is  then  determined. 

(iv)  In  the  event  that  a  CVS  has  a 
multiple  speed  drive,  a  calibration  for 
each  range  used  must  be  performed. 

(2)  This  calibration  procedure  is  based 
on  the  measurement  of  the 'absolute 
values  of  the  pump  and  flowmeter 
parameters  that  relate  the  flow  rate  at 
each  point.  Two  conditions  must  be 
maintained  to  assure  the  accuracy  and 
integrity  of  the  calibration  curve: 

(i)  The  temperatxire  . stability  must  be 
maintained  during  calibration. 
(Flowmeters  are  sensitive  to  inlet 
temperature  oscillations;  this  can  cause 
the  data  points  to  be  scattered.  Gradual 
changes  in  temperature  are  acceptable 
as  long  as  they  occur  over  a  period  of 
several  minutes.) 

(ii)  All  connections  and  ducting 
between  the  flowmeter  and  the  CVS 
pump  must  be  absolutely  void  of 
leakage. 

(3)  During  an  exhaust  emission  test 
the  measurement  of  these  same  pump 
parameters  enables  the  user  to  calculate 
the  flow  rate  from  the  calibration 
equation. 

(4)  Connect  a  system  as  shown  in 
Figure  5  in  Appendix  B  of  this  subpart. 
Although  particular  types  of  equipment 
are  shown,  other  configurations  that 
yield  equivalent  results  may  be  used  if 
approved  in  advance  by  the 
Administrator.  For  the  system  indicated, 
the  following  measurements  and 
accuracies  are  required: 
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Parameter 

Sym¬ 

bol 

Units 

Sensor-read¬ 
out  tolerances 

Ramnwttrir  fVAesiirA  (Animrtnrl)  . . . 

Pb 

kPa 

±.340  kPa. 

Ambient  terr^rature  . - . - . 

Ta 

°C 

±.28°  C. 

Air  temperature  into  metering  venturi . . . . 

ETI 

°C 

±1.11*  C. 

Pressure  drop  between  the  inlet  and  throat  of  metering  venturi  . 

Air  temperature  at  CVS  pump  inlet  . . - . 

EDP 

Qs 

PTI 

kPa 

nrP/min. 

°C 

±0.012  kPa. 
±0.5  percent 
of  NIST 
value. 

±1.11°  C. 

Pressure  depression  at  CVS  pump  inlet . . . . . . . 

PPI 

kPa 

±0.055  kPa. 

Pressure  head  at  CVS  pump  outlet  . . 

PPO 

kPa 

±0.055  kPa 

Air  temperature  at  CVS  pump  outlet  (optional) .  . . - . - . 

PTO 

°C 

±1.11°  C. 

Pump  revolutions  during  test  period . . 

N 

Revs 

±1  Rev. 

Flapsed  time  for  t«st  pmind  . . . . . 

t 

s 

±0.5  s. 

(5)  After  the  system  has  been 
connected  as  shown  in  Figure  5  in 
Appendix  B  of  this  subpart,  set  the 
variable  restrictor  in  the  wide  open 
position  and  iim  the  CVS  pump  for  20 
minutes.  Record  the  calibration  data. 

(6)  Reset  the  restrictor  valve  to  a  more 
restricted  condition  in  an  increment  of 
pump  inlet  depression  that  will  3deld  a 
minimum  of  six  data  points  for  the  total 
calibration.  Allow  the  system  to 
stabilize  for  three  minutes  and  repeat 
the  data  acquisition. 

(7)  Data  analysis: 

(i)  The  air  flow  rate,  Q»,  at  each  test 
point  is  calculated  in  standard  cubic 
feet  per  minute  20°  C,  101.3  kPa  from 
the  flowmeter  data  using  the 
manufacturer’s  prescribed  method. 

(ii)  The  air  flow  rate  is  then  converted 
to  pump  flow,  Vo,  in  cubic  meter  per 
revolution  at  absolute  pump  inlet 
temperature  and  pressure: 

Q,  T  101.3kPa 

V  = — — —X - 

°  n  293  Pp 

Where: 

Vo=Pxunp  flow,  m^/rev  at  Tp,  Pp. 
Qs=Meter  air  flow  rate  in  standard  cubic 
meters  per  minute,  standard 
conditions  are  20°  C,  101.3  kPa. 
n=Pump  speed  in  revolutions  per 
minute. 

Tp=Absolute  pump  inlet  temperature  in 
Kelvin,  =PTI+273  l°Kl 
PpsAbsolute  pump  inlet  pressure,  kPa. 
=Pb-PPI 


Where: 

PB=barometric  pressure,  kPa 
PPI=Piunp  inlet  depression,  kPa. 

(iii)  The  correlation  function  at  each 
test  point  is  then  calculated  from  the 
calibration  data: 


x.=i  M  ' 

"KlPe  J 

Where: 

Xo=correlation  function. 

Ap=The  pressure  difterential  from  pump 
inlet  to  pump  outlet  [kPa] 
Ap=Pe-Pp. 

Where: 

Pe=Absolute  primp  outlet  pressure  [kPa], 
Pe=PB+PPI 

(iv)  A  linear  least  squares  fit  is 
performed  to  generate  the  calibration 
equation  whi^  has  the  form: 

V,=D„-M(X„) 

Where: 

Do  and  M  are  the  intercept  and  slope 
constants,  respectively,  describing  the 
regression  line. 

(8)  A  CVS  system  that  has  multiple 
speeds  should  be  calibrated  on  each 
speed  used.  The  calibration  curves 
generated  for  the  ranges  will  be 
approximately  parallel  and  the  intercept 
values.  Do,  will  increase  as  the  pump 
flow  range  decreases. 

(9)  If  the  calibration  has  been 
pterformed  carefully,  the  calculated 

Calibration  Data  Measurements 


values  firom  the  equation  will  be  within 
±  0.50  percent  of  the  measured  value  of 
Vo.  Values  of  M  will  vary  firom  one 
piunp  to  another,  but  values  of  Do  for 
pumps  of  the  same  make,  model,  and 
range  should  agree  within  ±  three 
percent  of  each  other.  Calibrations 
should  be  performed  at  pump  start-up 
and  after  major  maintenance  to  assure 
the  stability  of  the  pump  slip  rate. 
Analysis  of  mass  injection  data  will  also 
reflect  pump  slip  stability. 

(d)  CFV-CVS  calibration.  (1) 
Calibration  of  the  CFV  is  based  upon  the 
flow  equation  for  a  critical  venturi.  Gas 
flow  is  a  function  of  inlet  pressure  and 
temperature: 


Where: 

Q,=flow  rate  (m^/min.] 

Kv=calibration  coefficient 
P=absolute  pressure  [kPa] 

T=absolute  temperature  (°K] 

The  calibration  procedure  described 
in  paragraph  (d)(3)  of  this  section 
establishes  the  value  of  the  calibration 
coefficient  at  measured  values  of 
pressure,  temperatm^,  and  air  flow. 

(2)  The  manufacturer’s  recommended 
procedure  must  be  followed  for 
calibrating  electronic  portions  of  the 
CFV. 

(3)  Measurements  necessary  for  flow 
calibration  are  as  follows: 


Parameter 

Symbol 

Units 

Tolerances 

Barometric  Pressure  (corrected)  . 

Pb 

kPa 

±.34  kPa 

Air  temperature,  into  flowmeter  . . 

ETI 

°C 

±.28°  C 

Pressure  drop  between  the  inlet  and  throat  of  metering  venturi  . 

EDP 

in.  H2O 

±.05  in  H2O 

Air  flow . ;. . 

Os 

nP/min 

±.5  percent  of  NIST  value 

CFV  inlet  depression . 

PPI 

(kPa) 

±.0^  kPa 

Temperature  at  venturi  inlet  . . 

Tv 

°C 

±2.22°  C 
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(4)  Set  up  equipment  as  showm  in 
Figure  6  in  Appendix  B  of  this  subpart 
and  eliminate  leaks.  (Leaks  between  the 
flow  measuring  devices  and  the  critical 
flow  venturi  will  seriously  affect  the 
accuracy  of  the  calibration.) 

(5)  Set  the  variable  flow  restrictor  to 
the  open  position,  start  the  blower,  and  * 
allow  the  system  to  stabilize.  Record 
data  bom  all  instruments. 

(6)  Vary  the  flow  restrictor  and  make 
at  least  eight  readings  across  the  critical 
flow  range  of  the  venturi. 

(7)  Data  analysis.  The  data  recorded 
during  the  calibration  are  to  be  used  in 
the  following  calculations: 

(i)  Calculate  the  air  flow  rate 
(designated  as  Q»)  at  each  test  point  in 
standard  cubic  feet  per  minute  from  the 
flow  meter  data  using  the 
manufacturer’s  prescribed  method. 

(ii)  Calculate  values  of  the  calibration 
coefficient  for  each  test  point: 

Where: 

Qs=Flow  rate  in  standard  cubic  meters 
per  minute,  at 


the  standard  conditions  of  20“  C,  101.3 
kPa. 

Tv=Temperature  at  venturi  inlet,  “K. 
Pv=P*ressure  at  venturi  inlet, 
kPa=PB~Ppi 
Where: 

Ppi=Venturi  inlet  pressure  depression, 
kPa. 

(iii)  Plot  Ky  as  a  function  of  venturi 
inlet  pressure.  For  choked  flow,  Ky  will 
have  a  relatively  constant  value.  As 
pressure  decreases  (vacuum  increases), 
the  venturi  becomes  unchoked  and  Ky 
decreases.  (See  Figure  7  in  Appendix  B 
to  Subpart  D.) 

(iv)  For  a  minimum  of  eight  points  in 
the  critical  region,  calculate  an  average 
Ky  and  the  standard  deviation. 

(v)  If  the  standard  deviation  exceeds 
0.3  percent  of  the  average  Ky  ,  take 
corrective  action. 

(e)  CVS  system  verification.  The 
following  “gravimetric”  technique  may 
be  used  to  verify  that  the  CVS  and 
analytical  instruments  cai^acciirately 
measure  a  mass  of  gas  that  has  been 
injected  into  the  system.  (Verification 
can  also  be  accomplished  by  constant 
flow  metering  using  critical  flow  orifice 
devices.) 

(1)  Obtain  a  small  cylinder  that  has 
been  charged  with  99.5  percent  or 
greater  propane  or  carbon  monoxide  gas 
(CAUTION— carbon  monoxide  is 
poisonous). 

(2)  Determine  a  reference  cylinder 
weight  to  the  nearest  0.01  grams. 


(3)  Operate  the  CVS  in  the  normal 
manner  and  release  a  quantity  of  pure 
propane  into  the  system  during  the 
sampling  period  (approximately  five 
minutes). 

(4)  The  calculations  are  performed  in 
the  normal  way  except  in  the  case  of 
propane.  The  density  of  propane  (0.6109 
kg/m^/carbon  atom)  is  used  in  place  of 
the  density  of  exhaust  hydrocarbons. 

(5)  The  gravimetric  mass  is  subtracted 
from  the  CVS  measured  mass  and  then 
divided  by  the  gravimetric  mass  to 
determine  the  percent  accuracy  of  the 
system. 

(6)  Good  engineering  practice  requires 
that  the  cause  for  any  discrepancy 
greater  than  ±  two  percent  must  be 
found  and  corrected. 


§  90.425  CVS  calibration  frequency. 

Calibrate  the  CVS  positive 
displacement  pump  or  critical  flow 
venturi  following  initial  installation, 
major  maintenance,  or  as  necessary 
when  indicated  by  the  CVS  system 
verification  (described  in  §  90.424(e)). 

§  90.426  Dilute  emission  sampling 
calculations— gasoline  fueled  engines. 

(a)  The  final  reported  emission  test 
results  must  be  computed  by  use  of  tlie 
following  formula: 

i(W,WF,) 

^WM  ““iTI 

I(P,WF,) 

i 

Where: 

AwM=Final  weighted  brake-specific 
mass  emission  rate  for  an  emission 
(HC.  CO,  CO2,  or  NOx)  [g/kW-hr] 
Wi= Average  mass  flow  rate  of  an 

emission  (HC,  CO,  CO2,  NOx)  from 
a  test  engine  during  mode  i  [g/hr] 
WFi=Weighting  factor  for  each  mode  i  as 
defined  in  §  90.410(a). 

Pi=Gross  average  power  generated 
during  mode  i  [kW],  calculated 
from  ffie  following  equation. 


Pi  = 


In 

60,000 


X  speed  x  torque 


Where: 

speed=average  engine  speed  measured 
during  mode  i  [rev./minute] 
torque=average  engine  torque  measured 
during  mode  i  [N-m] 

KhfNOx  humidity  correction  factor 
for  mode  i.  This  correction  factor  only 
affects  calculations  for  NOx  and  is  equal 
to  one  for  all  other  emissions.  Khi  is  also 
equal  to  1  for  all  two-stroke  engines. 

(b)  The  mass  flow  rate,  Wi  in  g/hr,  of 
an  emission  for  mode  i  is  determined 
from  the  following  equations: 


Wj=  Qj- Density 
Where: 


^Di  ^Bi  1 

f  w 

1 

.o‘  1 

Qi=Volumetric  flow  rate  of  the  dilute 
exhaust  through  the  CVS  at 
standard  conditions  [m^/hr  at  STP). 
Density=Density  of  a  specific  emission 
(DensityHc.  Densityco.  Densityccc. 
DensityNOx)  [g/msj. 

DFi=Dilution  factor  of  the  dilute  exhaust 
during  mode  i. 

CDi=Concentration  of  the  emission  (HC, 
CO,  NOx)  in  dilute  exhaust 
extracted  from  the  CVS  during 
mode  i  [ppm]. 

CBi=Concentration  of  the  emission  (HC, 
CO,  NOx)  in  the  backgroimd  sample 
during  mode  i  [ppmj. 

STP=Standard  temperature  and 
pressure.  All  volumetric 
calculations  made  for  the  equations 
in  this  section  are  to  be  corrected  to 
a  standard  temperature  of  20“  C  and 
101.3  kPa. 

(c)  Densities  for  emissions  that  are  to 
be  measured  for  this  test  procedure  are: 
DensityHc=576.8  g/m^ 

DensityNox=1912  g/m® 

Densityco=1164  g/m^ 

Densityco2=1829  g/m^ 

(1)  The  value  of  DensityHc  above  is 
calculated  based  on  the  assumption  that 
the  fuel  used  has  a  carbon  to  hydrogen 
ratio  of  1:1.85.  For  other  fuels  Densitync 
can  be  calculated  from  the  following 
formula: 


Density  =  — — 

PsTP 

Where: 

MHc=The  molecular  weight  of  the 
hydrocarbon  molecule  divided  by 
the  number  of  carbon  atoms  in  the 
molecule  [g/mole] 

RsTP=Ideal  gas  constant  for  a  gas  at 
STP=0.024065  [m^-mole]. 

(2)  The  idealized  molecular  weight  of 
the  exhaust  hydrocarbons,  i.e.,  the 
molecular  weight  of  the  hydrocarbon 
molecule  divided  by  the  number  of 
carbon  atoms  in  the  molecule,  Mhci  can 
be  calculated  fiom  the  following 
formula: 

=M(.  +aMn  +^Mo 

Where: 

Mc=Molecular  weight  of  carbon=12.01 
[g/mole] 

MH=Molecular  weight  of 

hydrogen=1.008  [g/mole] 
Mc)=Molecular  weight  of  oxygen=16.00 
[g/mole] 

a=Hydrogen  to  carbon  ratio  of  the  test 
fuel 

P=Oxygen  to  carbon  ratio  of  the  test  fuel 
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(3)  The  value  of  DensityNox  above 
assumes  that  NOx  is  entirely  in  the  form 
ofN02 

(d)  The  dilution  factor,  DF,  is  the  ratio 
of  the  volumetric  flow  rate  of  the 
backgroimd  air  to  that  of  the 


Dhc  Uco  00)2 

raw  engine  exhaust.  The  following 
formula  is  used  to  determine  DF: 

Where: 

Cd  Hc=Concentration  of  HC  in  the  dilute 
sample  [ppm] 

Cd  co=Concentration  of  CO  in  the  dilute 
sample  [ppm] 

Cd  co2=Concentration  of  CO2  in  the 
dilute  sample  [ppm] 

(e)  The  humidity  correction  factor  Kh 
is  an  adjustment  made  to  the  measured 
NOx.  This  corrects  for  the  sensitivity 
that  a  spark-ignition  engine  has  to  the 
humidity  of  its  combustion  air.  The 
following  formula  is  used  to  determine 
Kh  for  NOx  calculations: 


1-0.0329(H -10.71) 

Where: 

H=Absolute  humidity  of  the  engine 
intake  air  [grains  of  water  per 
kilogram  of  dry  air]. 


(f)  Calculate  the  absolute  humidity  of 
the  engine  intake  air  H  using  the 
following  formula: 


„  6.21  IP^, 


Pk- 


dew 

100 


Where: 

Pdew=Saturated  vapor  pressure  at  the 
dew  point  temperature  [kPa] 
Pb=Barometric  pressure  [kPa]. 

(g)  Compute  the  final  reported  brake- 
specific  fuel  consumption  (BSFC)  by  use 
of  the  following  formula: 


i(GpuEL,  XWF,) 

BSFC  =  -!-;; - 

Z(PiXWF,) 

i 

Where: 

BSFC=brake-specific  fuel  consumption 
in  grams  of  fuel  per  brake  kilowatt- 
hour  [g/kW-hr]. 

Gfuel  i=mass  flow  rate  of  engine  fuel 
during  mode  i  [g/hr] 

WFi=Weighting  factors  for  each  mode 
acco^ng  to  §  90.410(a) 

Pi=Gross  average  power  generated 
during  mode  i  [kW],  calculated 
from  the  following  equation, 


Pj  = - X  speed  x  torque 

60,000 

Where: 

speed=average  engine  speed  measured 
during  mode  i  [rev./minute] 
torque=average  engine  torque  measured 
during  mode  i  [N-m] 

(h)  The  fuel  mass  flow  rate,  Fi,  can  be 
either  measured  or  calculated  using  the 
following  formula 


n  _  ^FUEL 

Where: 

MpuEL^Mass  of  fuel  consumed  by  the 
engine  during  the  mode  [g] 
T=Duration  of  the  sampling  period  [hr] 

(i)  The  mass  of  fuel  consiuned  during 
the  mode  sampling  period,  Mfuel.  can 
be  calculated  from  the  following 
equation: 


M 


FUEl- 


R2X273.I5 


Where: 

G,=Mass  of  carbon  measured  during  the 
mode  sampling  period  [g] 

R2=The  fuel  carbon  weight  Action, 
which  is  the  mass  of  carbon  in  fuel 
per  mass  of  fuel  [g/g] 

The  grams  of  carbon  measured  during 
the  mode,  Gs,  can  be  calculated  fit>m  the 
following  equation: 


12  01 1  xHC 

Gs  +o.429CO^-f0.273C02^ 

12.011-H.008a 


Where: 

HCmus=mass  of  hydrocarbon  emissions 
for  the  mode  sampling  period 
[grams] 

C02inast=mass  of  carbon  monoxide 
emissions  for  the  mode  sampling 
period  [grams] 

C02niass==mass  of  c^on  dioxide 

emissions  for  the  mode  sampling 
period  [grams] 

a=The  atomic  hydrogen  to  carbon  ratio 
of  the  fuel 

§  90.427  Catalyst  thennal  stress  resistance 
evaluation. 

(a)  The  purpose  of  the  evaluation 
procedure  specified  in  this  section  is  to 
determine  the  effect  of  thermal  stress  on 
catalyst  conversion  efficiency.  The 
thermal  stress  is  imposed  on  the  test 
catalyst  by  exposing  it  to  quiescent 
heat^  air  in  an  oven.  The  evaluation  of 
the  efiect  of  such  stress  on  catalyst 
performance  is  based  on  the  resultant 
degradation  of  the  efficiency  with  which 
the  conversions  of  specific  pollutants 


are  promoted.  The  application  of  this 
evaluation  procedure  involves  the 
several  steps  that  are  described  in  the 
following  paragraphs. 

(b)  Determination  of  initial  conversion 
efficiency.  (1)  A  synthetic  exhaust  gas 
mixtiuB  having  the  composition 
specified  in  §  90.329  is  heated  to  a 
temperature  of  450®  C  ±  5®  C  and  passed 
through  the  new  test  catalyst  or, 
optionally,  a  test  catalyst  that  has  been 
exposed  to  temperatures  less  than  or 
equal  to  500®  C  for  less  than  or  equal  to 
two  hours,  under  flow  conditions  that 
are  representative  of  anticipated  in-use 
conditions. 

(2)  The  concentration  of  each 
pollutant  of  interest,  that  is, 
hydrocarbons,  carbon  monoxide,  or 
oxides  of  nitrogen,  in  the  effluent  of  the 
catalyst  is  determined  by  means  of  the 
instrumentation  that  is  specified  for 
exhaust  gas  analysis  in  subpart  D  of  this 
part. 


(3)  The  conversion  efficiency  for  each 
pollutant  is  determined  by: 

(1)  Subtracting  the  effluent 
concentration  fi’om  the  initial 
concentration; 

(ii)  Dividing  this  result  by  the  initial 
concentration;  and 

(iii)  Multiplying  this  result  by  100 
percent. 

(c)  Imposition  of  thermal  stress.  (1) 
The  catalyst  is  placed  in  an  oven  that 
has  been  pre-heated  to  1000®  C  and  the 
temperature  of  the  air  in  the  oven  is 
maintained  at-1000®  C  ±  10®  C  for  six 
hours. 

(2)  The  catalyst  is  removed  from  the 
oven  and  allowed  to  cool  to  room 
temperatvire. 

(d)  Determination  of  final  conversion 
efficiency.  The  steps  listed  in  paragraph 
(b)  of  this  section  are  repeated. 

•  (e)  Determination  of  conversion 
efficiency  degradation. 

(1)  The  final  conversion  efflciency 
determined  in  paragraph  (c)  of  this 
section  is  subtracted  firam  the  initial 
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conversion  efficiency  determined  in  (3)  This  result  is  multiplied  by  100  degradation  determined  in  paragraph  (e) 

paragraph  (b)  of  this  section.  percent.  of  this  section  must  not  be  greater  than 

(2)  This  result  is  divided  by  the  initial  >  (f)  Determination  of  compliance  with  20  percent, 
conversion  efficiency.  degradation  limit.  The  percent 

Appendix  A  to  Subpart  E  of  Part  90— Tables 

Table  1.— Parameters  to  be  Measured  or  Calculated  and  Recorded 


Parameter  Urtits 


Airflow  rate  (dry),  if  applicable . . . . .  g/h 

Fuel  flow  rate  . . . . .  g/h 

Engine  Speed .  rpm 

Engine  Torque  Output .  N  m 

Power  Output . . . .'TT. .  kW 

Air  inlet  temperature . . . . .  ®  C 

Air  humidity  . - .  mg/kg 

Coolant  temperature  (liquid  cooled) . . . - . . . . .  *  C 

Exhaust  mixing  chamber  surface  temperature,  if  applicable .  *  C 

Exhaust  sample  Hne  temperature,  if  applicable . .  “  C 

Total  Accumulated  hours  of  Engine  Operation .  h 

Barometric  Pressure  . . . . .  kPa 


Table  2.— Test  Cycles  for  Class  I-V  Engines 


Mode  Speed 


Mode  Points— A  Cycle 
Load  Percent— A  Cycle  . 

Weighting . 

Mode  Points— B  Cycle  .. 
Load  Percent — B  Cycle  . 

Weighting . 

Mode  Points — C  Cycle  .. 
Load  Percent— C  Cycle  . 
Weighting . 


Appendix  B  to  Subpart  E — Figures 


BILUNQ  CODE  6560-S0-P 


CM  O 


Gas  Sampling  and  Analytical  Train,  Continuous  Sampling 


BACKOROUND  READINQ 


Figure  2  —  Gaseous  Emissions  Sampling  System  (PDP-CVS) 
Showing  both  grab  bag  sampling  and  continous  sampling 
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OPEN  TO  ATMOSPHERE 


MANIFOLD 


Figure  6.  —  CFV*CVS  Calibration  Configuration 
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Subpart  F — Selective  Enforcement 
Auditing  * 

§90.501  Applicability. 

The  requirements  of  subpart  F  shall 
be  applicable  to  all  nonroad  engines  and 
vehicles  subject  to  the  provisions  of 
subpart  A  of  part  90. 

§90.502  Definitions. 

The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  The  following 
definitions  shall  also  apply  to  this 
subpart. 

Acceptable  quality  level  (AQL)  means 
the  maximum  percentage  of  failing 
engines  that  can  be  considered  a 
satisfactory  process  average  for 
sampling  inspections. 

Configuration  means  any 
subclassification  of  an  engine  family 
which  can  be  described  on  the  basis  of 
gross  power,  emission  control  system, 
governed  speed,  fuel  system,  engine 
calibration,  and  other  parameters  as 
designated  by  the  Administrator. 

Inspection  criteria  means  the  pass  and 
fail  numbers  associated  with  a 
particular  sampling  plan. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
engines  selected  fi'om  the  population  of 
an  engine  family  for  emission  testing. 

§90.503  Test  orders. 

(a)  The  Administrator  shall  require 
any  testing  under  this  subpart  by  means 
of  a  test  order  addressed  to  the 
manufactmrer. 

(b)  The  test  order  will  be  signed  by 
the  Assistant  Administrator  for  Air  and 
Radiation  or  his  or  her  designee.  The 
test  order  will  be  delivered  in  person  by 
an  EPA  enforcement  officer  or  EPA 
authorized  representative  to  a  company 
representative  or  sent  by  registered  mail, 
return  receipt  requested,  to  the 
manufacturer’s  representative  who 
signed  the  application  for  certification 
submitted  by  the  manufacturer, 
pursuant  to  the  requirements  of  the 
applicable  section  of  subpart  B  of  this 
part.  Upon  receipt  of  a  test  order,  the 
manufacturer  shall  comply  with  all  of 
the  provisions  of  this  subpart  and 
instructions  in  the  test  order. 

(c)  Information  included  in  test  order. 

(1)  The  test  order  will  specify  the  engine 
family  to  be  selected  for  testing,  the 
manufacturer’s  engine  assembly  plant  or 
associated  storage  facility  or  port  facility 
(for  imported  engines)  from  which  the 
engines  must  be  selected,  the  time  and 
location  at  which  engines  must  be 
selected,  and  the  procedure  by  which 
engines  of  the  specified  family  must  be 
selected.  The  test  order  may  specify  the 
configuration  to  be  audited  and/or  the 


number  of  engines  to  be  selected  per 
day.  Engine  manufacturers  will  be 
required  to  select  a  minimum  of  four 
engines  per  day  unless  an  alternate 
selection  procedure  is  approved 
pursuant  to  §  90.507(a),  or  unless  total 
production  of  the  specified 
configuration  is  less  than  four  engines 
per  day.  If  total  production  of  the 
specified  configuration  is  less  than  four 
engines  per  day,  the  manufacturer  will 
select  the  actual  number  of  engines 
produced  per  day. 

(2)  The  test  order  may  include 
alternate  families  to  be  selected  for 
testing  at  the  Administrator’s  discretion 
in  the  event  that  engines  of  the  specified 
family  are  not  available  for  testing 
because  those  engines  are  not  being 
manufactured  during  the  specified  time, 
or  are  not  being  stored  at  the  specified 
assembly  plant,  associated  storage 
facilities  or  port  of  entry. 

(3)  If  the  specified  family  is  not  being 
manufactured  at  a  rate  of  at  least  two 
engines  per  day  in  the  case  of 
manufacturers  specified  in 

§  90.508(g)(1),  or  one  engine  p>er  day  in 
the  case  of  manufacturers  specified  in 
§  90.508(g)(2),  over  the  expected 
duration  of  the  audit,  the  Assistant 
Administrator  or  his  or  her  designated 
representative  may  select  engines  of  the 
alternate  family  for  testing. 

(4)  In  addition,  the  test  order  may 
include  other  directions  or  information 
essential  to  the  administration  of  the 
required  testing. 

(d)  A  manufacturer  may  submit  a  list 
of  engine  families  and  the 
corresponding  assembly  plants, 
associated  storage  facilities,  or  (in  the 
case  of  imported  engines)  port  facilities 
from  which  the  manufacturer  prefers  to 
have  engines  selected  for  testing  in 
response  to  a  test  order.  In  order  that  a 
manufacturer’s  preferred  location  be 
considered  for  inclusion  in  a  test  order 
for  a  particular  engine  family,  the  list 
must  be  submitted  prior  to  issuance  of 
the  test  order.  Notwithstanding  the  fact 
that  a  manufacturer  has  submitted  the 
list,  the  Administrator  may  order 
selection  at  other  than  a  preferred 
location.  ^ 

(e)  Upon  receipt  of  a  test  order,  a 
manufacturer  shall  proceed  in 
accordance  with  the  provisions  of  this 
subpart. 

(fi(l)  During  a  given  model  year,  the 
Administrator  shall  not  issue  to  a 
manufacturer  more  Selective 
Enforcement  Auditing  (SEA)  test  orders 
than  an  annual  limit  determined  by  the 
following: 

(i)  for  manufacturers  with  a  projected 
annual  production  of  less  than  100,000 
engines  bound  for  the  United  States 


market  for  that  model  year,  the  number 
is  two; 

(ii)  for  manufacturers  with  a  projected 
annual  production  of  100,000  or  more 
engines  bound  for  the  United  States 
market  for  that  model  year,  by  dividing 
the  manufacturer’s  total  number  of 
certified  engine  families  by  five  and 
rounding  to  the  nearest  whole  number, 
unless  the  number  of  engine  families  is 
less  than  eight,  in  which  case  the 
number  is  two. 

(2)  If  a  manufacturer  submits  to  EPA 
in  writing  prior  to  or  during  the  model 
year  a  reliable  sales  projection  update  or 
adds  engine  families  or  deletes  engine 
families  fi'om  its  production,  that 
information  will  be  used  for 
recalculating  the  manufacturer’s  annual 
limit  of  SEA  test  orders. 

(3)  Any  SEA  test  order  for  which  the 
family  fails  imder  §  90.510  or  for  which 
testing  is  not  completed  will  not  be 
counted  against  the  annual  limit. 

(4)  When  the  annual  limit  has  been 
met,  the  Administrator  may  issue 
additional  test  orders  to  test  those 
families  for  which  evidence  exists 
indicating  noncompliance.  An  SEA  test 
order  issued  on  this  basis  will  include 
a  statement  as  to  the  reason  for  its 
issuance. 

§  90.504  Testing  by  the  Administrator. 

(a)  The  Administrator  may  require  by 
test  order  under  §  90.503  that  engines  of 
a  specified  family  be  selected  in  a 
manner  consistent  with  the 
requirements  of  §  90.507  and  submitted 
to  the  Administrator  at  the  place 
designated  for  the  purpose  of 
conducting  emission  tests.  These  tests 
will  be  conducted  in  accordance  with 

§  90.508  to  determine  whether  engines 
manufactured  by  the  manufacturer 
conform  with  the  regulations  with 
respect  to  which  the  certificate  of 
conformity  was  issued. 

(b)  Designating  official  data.  (1) 
Whenever  the  Administrator  conducts  a 
test  on  a  test  engine  or  the 
Administrator  and  manufacturer  each 
conduct  a  test  on  the  same  test  engine, 
the  results  of  the  Administrator’s  test 
will  comprise  the  official  data  for  that 
engine. 

12)  Whenever  the  manufacturer 
conducts  all  tests  on  a  test  engine,  the 
manufacturer’s  test  data  will  be 
accepted  as  the  official  data,  provided 
that  if  the  Administrator  makes  a 
determination  based  on  testing 
conducted  under  paragraph  (a)  of  this 
section  that  there  is  a  substantial  lack  of 
agreement  between  the  manufacturer’s 
test  results  and  the  Administrator’s  test 
results,  no  manufacturer’s  test  data  from 
the  manufacturer’s  test  facility  will  be 
accepted  for  purposes  of  this  subpart. 
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(c)  If  testing  conducted  under 
paragraph  (a)  of  this  section  is 
unacceptable  under  §  90.503,  the 
Administrator  shall: 

(1)  Notify  the  manufacturer  in  writing 
of  the  Administrator’s  determination 
that  the  test  facility  is  inappropriate  for 
conducting  the  tests  required  by  this 
subpart  and  the  reasons  therefor;  and 

(2)  Reinstate  any  manufacturer’s  data 
upon  a  showing  by  the  manufacturer 
that  the  data  acquired  under  paragraph 

(a)  of  this  section  was  erroneous  and  the 
manufacturer’s  data  was  correct. 

(d)  The  manufacturer  may  request  in 
writing  that  the  Administrator 
reconsider  his  or  her  detennination  in 
paragraph  (b)(2)  of  this  section  based  on 
data  or  information  which  indicates  that 
changes  have  been  made  to  the  test 
facility  and  these  changes  have  resolved 
the  reasons  for  disqualification. 

§  90.505  Maintenance  of  records; 
submittal  of  Information. 

(a)  The  manufacturer  of  any  new 
nonroad  engine  subject  to  any  of  the 
provisions  of  this  subpart  shall 
establish,  maintain,  and  retain  the 
following  adequately  organized  and 
indexed  records: 

(1)  Genera!  records.  A  description  of 
all  equipment  used  to  test  engines,  as 
specified  in  subpart  D  of  this  part,  in 
accordance  with  §  90.508  pursuant  to  a 
test  order  issued  under  this  subpart. 

(2)  Individual  records.  These  records 
pertain  to  each  audit  conducted 
pursuant  to  this  subpart  and  shall 
include: 

(i)  The  date,  time,  and  location  of 
each  test; 

(ii)  The  number  of  hours  of  service 
accumulated  on  the  engine  when  the 
test  began  and  ended; 

(iii)  The  names  of  all  supervisory 
personnel  involved  in  the  conduct  of 
the  audit; 

(iv)  A  record  and  description  of  any 
repairs  performed  prior  to  and/or 
subsequent  to  approval  by  the 
Administrator,  giving  the  date, 
associated  time,  justification,  name(s)  of 
the  authorizing  personnel,  and  names  of 
all  supervisory  personnel  responsible 
for  the  conduct  of  the  repair; 

(v)  The  date  the  engine  was  shipped 
from  the  assembly  plant,  associated 
storage  facility  or  port  facility  and  date 
the  engine  was  received  at  the  testing 
facility; 

(vi)  A  complete  record  of  all  emission 
tests  performed  pursuant  to  this  subpart 
(except  tests  performed  directly  by 
EPA),  including  all  individual 
worksheets  and/or  other  documentation 
relating  to  each  test,  or  exact  copies 
thereof,  to  be  in  accordance  with  the 
record  requirements  specified  in 


§§90.405,  90.406,  90.418,  and/or  90.425 
as  applicable. 

(viij  A  brief  description  of  any 
significant  audit  events  commencing 
with  the  test  engine  selection  process, 
but  not  described  under  paragraph  (a)(2') 
of  this  section,  including  such 
extraordinary  events  as  engine  damage 
during  shipment. 

(3)  The  manufacturer  shall  record  test 
equipment  description,  pursuant  to 
paragraph  (a)(1)  of  this  section,  for  each 
test  cell  that  can  be  used  to  perform 
emission  testing  under  this  subpart. 

(b)  The  manufacturer  shall  retain  all 
records  required  to  be  maintained  under 
this  subpart  for  a  period  of  one  year 
after  completion  of  all  testing  in 
response  to  a  test  order.  Records  may  be 
retained  as  hard  copy  or  reduced  to 
microfilm,  floppy  disc,  and  so  forth, 
depending  upon  the  manufacturer’s 
record  retention  procedure,  provided 
that  in  every  case  all  the  information 
contained  in  the  hard  copy  is  retained. 

(c)  The  manufacturer  snail,  upon 
request  by  the  Administrator,  submit  the 
following  information  with  regard  to 
engine  production; 

(1)  Projected  U.S.  sales  data  for  each 
engine  configuration  within  each  engine 
family  for  which  certification  is 
requested; 

(2)  Number  of  engines,  by 
configuration  and  assembly  plant, 
scheduled  for  production  for  the  time 
period  designated  in  the  request; 

(3)  Number  of  engines,  by 
configuration  and  by  assembly  plant, 
storage  facility  or  port  facility, 
scheduled  to  be  stored  at  facilities  for 
the  time  period  designated  in  the 
request;  and 

(4)  Number  of  engines,  by 
configuration  and  assembly  plant, 
produced  during  the  time  period 
designated  in  the  request  that  are 
complete  for  introduction  into 
commerce. 

(d)  Nothing  in  this  section  limits  the 
Administrator’s  discretion  in  requiring 
the  manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(e)  The  manufacturer  shall  address  all 
reports,  submissions,  notifications,  and 
requests  for  approvals  made  under  this 
subpart  to:  Director,  Manufacturers 
Operations  Division,  U.S.  > 
Environmental  Protection  Agency, 
6405-J,  401  M  Street  S.W.,  Washington, 
D.C.  20460. 

§  90.506  Right  of  entry  and  access. 

(a)  To  allow  the  Administrator  to 
determine  whether  a  manufacturer  is 
complying  with  the  provisions  of  this 
subpart,  a  test  order  is  issued  which 
authorizes  EPA  enforcement  officers  or 


their  authorized  representatives  upon 
presentation  t)f  credentials  to  enter 
during  operating  hours  any  of  the 
following  places: 

(1)  Any  facility  where  any  engine  to 
be  introduced  into  commerce,  including 
ports  of  entry,  or  any  emission-related 
component  is  manufactured,  assembled, 
or  stored; 

(2)  Any  facility  where  any  tests 
conducted  pursuant  to  a  test  order  or 
any  procedures  or  activities  connected 
with  these  tests  are  or  were  performed; 

(3)  Any  facility  where  any  engine 
which  is  being  tested,  was  tested,  or  will 
be  tested  is  present;  and 

(4)  Any  facility  where  any  record  or 
other  document  relating  to  any  of  the 
above  is  located. 

(b)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (a)  of  this 
section,  EPA  enforcement  officers  or 
EPA  authorized  representatives  are 
authorized  to  p>erform  the  following 
inspection-related  activities: 

(1)  To  inspect  and  monitor  any 
aspects  of  engine  assembly,  storage, 
testing  and  other  procedures,  and  the 
facilities  in  which  these  procedures  are 
conducted: 

(2)  To  inspect  and  monitor  any  aspect 
of  engine  test  procedures  or  activities, 
including,  but  not  limited  to,  engine 
selection,  preparation,  service 
accumulation,  emission  test  cycles,  and 
maintenance  and  verification  of  test 
equipment  calibration; 

(3)  To  inspect  and  make  copies  of  any 
records  or  documents  related  to  the 
assembly,  storage,  selection  and  testing 
of  an  engine  in  compliance  with  a  test 
order;  and 

(4)  To  inspect  and  photograph  any 
part  or  aspect  of  any  engine  and  any 
component  used  in  the  assembly  thereof 
that  is  reasonably  related  to  the  purpose 
of  the  entry. 

(c)  EPA  enforcement  officers  or  EPA 
authorized  representatives  are 
authorized  to  obtain  reasonable 
assistance  without  cost  hrom  those  in 
charge  of  a  facility  to  help  the  officers 
perform  any  function  listed  in  this 
subpart,  and  they  are  authorized  to 
request  the  recipient  of  a  test  order  to 
m^e  arrangements  with  those  in  charge 
of  a  facility  operated  for  the 
manufacturer’s  benefit  to  furnish 
reasonable  assistance  without  cost  to 
EPA,  whether  or  not  the  recipient 
controls  the  facility. 

(1)  Reasonable  assistance  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpretation  and  translation  services, 
the  making  available  on  an  EPA 
enforcement  officer’s  or  EPA  authorized 
representative’s  request  of  personnel  of 
the  facility  being  inspected  during  their 
working  hours  to  inform  the  EPA 
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enforcement  officer  or  EPA  authorized 
representative  of  how  the  facility 
operates  and  to  answer  the  officer’s 
questions,  and  the  performance  on 
request  of  emission  tests  on  any  engine 
which  is  being,  has  been,  or  will  be  used 
for  SEA  testing. 

(2)  A  manufacturer  may  be  compelled 
to  cause  the  personal  appearance  of  any 
employee  at  such  a  facility  before  an 
EPA  enforcement  officer  or  EPA 
authorized  representative  by  written 
request  for  his  or  her  appearance,  signed 
by  the  Assistant  Administrator  for  Air 
and  Radiation,  served  on  the 
manufacturer.  Any  such  employee  who 
has  been  instruct^  by  the  manufacturer 
to  appear  will  be  entitled  to  he 
accompanied,  represented,  and  advised 
by  counsel. 

(d)  EPA  enforcement  officers  or  EPA 
authorized  representatives  are 
authorized  to  seek  a  warrant  or  court 
order  authorizing  the  EPA  enforcement 
officers  or  EPA  authorized 
representatives  to  conduct  activities 
related  to  entry  and  access  as  authorized 
in  this  section,  as  appropriate,  to 
execute  the  functions  specified  in  this 
section.  EPA  enforcement  officers  or 
authorized  representatives  may  proceed 
ex  parte  to  obtain  a  warrant  whether  or 
not  the  EPA  enforcement  officers  or  EPA 
authorized  representatives  first 
attempted  to  seek  permission  of  the 
recipient  of  the  test  order  or  the  party 

in  charge  of  the  facilities  in  question  to 
conduct  activities  related  to  entry  and 
access  as  authorized  in  this  section. 

(e)  A  recipient  of  a  test  order  shall 
permit  an  ^A  enforcement  officer(s)  or 
EPA  authorized  representative(s)  who 
presents  a  warrant  or  court  order  to 
conduct  activities  related  to  entry  and 
access  as  authorized  in  this  section  and 
as  described  in  the  warrant  or  court 
order.  The  recipient  shall  also  cause 
those  in  charge  of  its  facility  or  a  facility 
operated  for  its  benefit  to  permit  entry 
and  access  as  authorized  in  this  section 
pursuant  to  a  warrant  or  court  order 
whether  or  not  the  recipient  controls  the 
facility.  In  the  absence  of  a  warrant  or 
court  order,  an  EPA  enforcement 
officer(s)  or  EPA  authorized 
representative(s)  may  conduct  activities 
related  to  entry  and  access  as  authorized 
in  this  section  only  upon  the  consent  of 
the  recipient  of  the  test  order  or  the 
party  in  charge  of  the  facilities  in 
question. 

(f)  It  is  not  a  violation  of  this  part  or 
of  the  Clean  Air  Act  for  any  person  to 
refuse  to  permit  an  EPA  enforcement 
officeifs)  or  an  EPA  authorized 
representative(s)  to  conduct  activities 
related  to  entry  and  access  as  authorized 
in  this  section  if  the  officer  or 


representative  appears  without  a 
warrant  or  court  order. 

(g)  A  manufacturer  is  responsible  for-' 
locating  its  foreign  testing  and 
manufacturing  facilities  in  jurisdictions 
in  which  local  foreign  law  does  not 
prohibit  an  EPA  enforcement  officer(s) 
or  an  EPA  authorized  representative(s) 
from  conducting  the  entry  and  access 
activities  specified  in  this  section.  EPA 
will  not  attempt  to  make  any 
inspections  which  it  has  been  informed 
that  local  foreign  law  prohibits. 

§  90.507  Sample  selection. 

(a)  Engines  comprising  a  test  sample 
will  be  selected  at  the  location  and  in 
the  marmer  specified  in  the  test  order. 

If  a  manufacturer  determines  that  the 
test  engines  cannot  be  selected  in  the 
manner  specified  in  the  test  order,  an 
alternative  selection  procedure  may  be 
employed,  provided  the  manufacturer 
requests  approval  of  the  alternative 
procedure  prior  to  the  start  of  test 
sample  selection,  and  the  Administrator 
approves  the  procedure. 

(b)  The  manufacturer  shall  assemble 
the  test  engines  of  the  family  selected 
for  testing  using  its  normal  mass 
production  process  for  engines  to  be 
distributed  into  commerce.  If,  between 
the  time  the  manufacturer  is  notified  of 
a  test  order  and  the  time  the 
manufacturer  finishes  selecting  test 
engines,  the  manufacturer  implements 
any  change(s)  in  its  production 
processes,  including  quality  control, 
which  may  reasonably  be  expected  to 
afiect  the  emissions  of  the  engines 
selected,  then  the  manufacturer  shall, 
during  the  audit,  inform  the 
Administrator  of  such  changes.  If  the 
test  engines  are  selected  at  a  location 
where  they  do  not  have  their 
operational  and  emission  control 
systems  installed,  the  test  order  will 
specify  the  manner  and  location  for 
selection  of  components  to  complete 
assembly  of  the  engines.  The 
manufacturer  shall  assemble  these 
components  onto  the  test  engines  using 
normal  assembly  and  quality  control 
procedures  as  documented  by  the 
manufacturer. 

(c)  No  quality  control,  testing,  or 
assembly  procedures  will  be  used  on  the 
test  engine  or  any  portion  thereof, 
including  parts  and  subassemblies,  that 
have  not  been  or  will  not  be  used  during 
the  production  and  assembly  of  all  other 
engines  of  that  family,  unless  the 
Administrator  approves  the 
modification  in  assembly  procedures 
pursuant  to  paraeraph  (b)  of  this  section. 

(d)  The  test  order  may  specify  that  an 
EPA  enforcement  officer(s)  or 
authorized  representative(s),  rather  than 
the  manufactiu^r,  select  the  test  engines 


according  to  the  method  specified  in  the 
test  order. 

(e)  The  order  in  which  test  engines  are 
selected  determines  the  order  in  which 
test  results  are  to  be  used  in  applying 
the  sampling  plan  in  accordance  with 
§90.510. 

(f)  The  manufacturer  shall  keep  on 
hand  all  untested  engines,  if  any, 
comprising  the  test  sample  until  a  pass 
or  fail  decision  is  reach^  in  accordance 
with  §  90.510(e).  The  manufacturer  may 
ship  any  tested  engine  which  has  not 
failed  in  accordance-with  §  90.510(b). 
However,  once  the  manufacturer  ships 
any  test  engine,  it  relinquishes  the 
prerogative  to  conduct  retests  as 
provided  in  §  90.508(i). 

§  90.508  Test  procedures. 

(a)  For  nonroad  engines  subject  to  the 
provisions  of  this  subpart,  the 
prescribed  test  procedures  are  the 
appropriate  small  SI  engine  test 
procedures  as  described  in  subpart  E  of 
this  part, 

(b) (1)  The  manufacturer  shall  not 
adjust,  repair,  prepare,  or  modify  the 
engines  select^  for  testing  and  shall  not 
perform  any  emission  tests  on  engines 
selected  for  testing  pursuant  to  the  test 
order  unless  this  adjustment,  repair, 
preparation,  modification,  and/or  tests 
are  documented  in  the  manufacturer’s 
engine  assembly  and  inspection 
procedures  and  are  actually  performed 
or  unless  these  adjustments  and/or  tests 
are  required  or  permitted  under  this 
subpart  or  are  approved  in  advance  by 
the  Administrator. 

(2)  The  Administrator  may  adjust  or 
cause  to  be  adjusted  any  engine 
parameter  which  the  Administrator  has 
determined  to  be  subject  to  adjustment 
for  certification  and  Selective 
Enforcement  Audit  testing  in 
accordance  with  §  90.112(c),  to  any 
setting  within  the  physically  adjustable 
range  of  that  parameter,  as  determined 
by  ffie  Administrator  in  accordance  with 
§  90.112(a),  prior  to  the  performance  of 
any  tests.  However,  if  the  idle  speed 
parameter  is  one  which  the 
Administrator  has  determined  to  be 
subject  to  adjustment,  the  Administrator 
shall  not  adjust  it  to  any  setting  which 
causes  a  lower  engine  idle  speed  than 
would  have  been  possible  within  the 
physically  adjustable  range  of  the  idle 
speed  parameter  if  the  manufacturer  had 
accumulated  12  hours  of  service  on  the 
engine  xmder  paragraph  (c)  of  this 
section,  all  other  parameters  being 
identically  adjusted  for  the  purpose  of 
the  comparison.  The  manufacturer  may 
be  requested  to  supply  information 
needed  to  establish  an  alternate 
minimum  idle  speed.  The 
Administrator,  in  making  or  specifying 
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these  adjustments,  may  consider  the 
effect  of  the  deviation  horn  the 
manufacturer’s  recommended  setting  on 
emission  performance  characteristics  as 
well  as  the  likelihood  that  similar 
settings  will  occin  on  in-use  engines.  In 
determining  likelihood,  the 
Administrator  may  consider  factors 
such  as,  but  not  limited  to,  the  effect  of 
the  adjustment  on  engine  performance 
characteristics  and  siuveillance 
information  from  similar  in-use  engines. 

(c)  Service  Accumulation.  Prior  to 
performing  exhaust  emission  testing  on 
an  SEA  test  engine,  the  manufacturer 
may  accumulate  on  each  engine  a 
nmnber  of  hours  of  service  equal  to  the 
greater  of  12  hours  or  the  number  of 
hours  the  manufacturer  acciunulated 
dining  certification  on  the  emission  data 
engine  corresponding  to  the  family 
specified  in  the  test  order. 

(1)  Service  accumulation  must  be 
performed  in  a  manner  using  good 
engineering  judgment  to  obtain 
emission  results  representative  of 
normal  production  engines.  This  service 
accumulation  must  be  consistent  with 
the  new  engine  break-in  instructions 
contained  in  the  applicable  owner’s 
manual. 

(2)  The  manufacturer  shall 
accumulate  service  at  a  minimum  rate  of 
12  hours  per  engine  during  each  24- 
hour  period,  unless  otherwise  approved 
by  the  Administrator. 

(i)  The  first  24  hour  period  for  service 
shall  begin  as  soon  as  authorized 
checks,  inspections,  and  preparations 
are  completed  on  each  engine. 

(ii)  The  minimum  service  or  mileage 
accumulation  rate  does  not  apply  on 
weekends  or  holidays. 

(iii)  If  the  manufacturer’s  service  or 
target  is  less  than  the  minimum  rate 
specified  (12  hours  per  day),  then  the 
minimum  daily  accumulation  rate  shall 
be  equal  to  the  manufacturer’s  service 
target. 

P)  Service  accumulation  shall  be 
completed  on  a  sufficient  number  of  test 
engines  during  consecutive  24-hour 
periods  to  assure  that  the  number  of 
engines  tested  per  day  fulfills  the 
requirements  of  paragraphs  (g)(1)  and 
(g)(2)  of  this  section. 

(d)  The  manufacturer  shall  not 
perform  any  maintenance  on  test 
engines  after  selection  for  testing,  nor 
shall  the  Administrator  allow  deletion 
of  any  engine  from  the  test  sequence, 
unless  requested  by  the  manufacturer 
and  approved  by  the  Administrator 
before  any  engine  maintenance  or 
deletion. 

(e)  The  manufacturer  shall 
expeditiously  ship  test  engines  from  the 
point  of  selection  to  the  test  facility.  If 
the  test  facility  is  not  located  at  or  in 


close  proximity  to  the  point  of  selection, 
the  manufacturer  shall  assure  that  test 
engines  arrive  at  the  test  facility  within 
24  hours  of  selection,  except  that  the 
Administrator  may  approve  more  time 
for  shipment  based  upon  a  request  by 
the  manufacturer  accompanied  by  a 
satisfactory  justification. 

(f)  If  an  engine  cannot  complete  the 
service  accumulation  or  an  emission  test 
because  of  a  malfunction,  the 
manufacturer  may  request  that  the 
Administrator  authorize  either  the 
repair  of  that  engine  or  its  deletion  from 
the  test  sequence. 

(g)  Whenever  a  manufacturer 
conducts  testing  pursuant  to  a  test  order 
issued  under  this  subpart,  the 
manufacturer  shall  notify  the 
Administrator  within  one  working  day 
of  receipt  of  the  test  order  as  to  which 
test  facility  will  be  used  to  comply  with 
the  test  order.  If  no  test  cells  are 
available  at  a  desired  facility,  the 
manufacturer  must  provide  alternate 
testing  capability  satisfactory  to  the 
Administrator. 

(1)  A  manufacturer  with  projected 
nonroad  engine  sales  for  the  United 
States  market  for  the  applicable  year  of 
7,500  or  greater  shall  complete  emission 
testing  at  a  minimum  rate  of  two 
engines  per  24-hour  period,  including 
each  voided  test. 

(2)  A  manufacturer  with  projected 
nonroad  engine  sales  for  the  United 
States  market  for  the  applicable  year  of 
less  than  7,500  shall  complete  emission 
testing  at  a  minimum  rate  of  one  engine 
per  24-hour  period,  including  each 
voided  test. 

(3)  The  Administrator  may  approve  a 
lower  daily  rate  of  emission  testing 
based  upon  a  request  by  a  manufacturer 
accompanied  by  a  satisfactory 
justification. 

(h)  The  manufacturer  shall  perform 
test  engine  selection,  shipping, 
preparation,  service  accumulation,  and  • 
testing  in  such  a  manner  as  to  assure 
that  the  audit  is  performed  in  an 
expeditious  manner. 

(i)  Retesting.  (1)  The  manufacturer 
may  retest  any  engines  tested  during  a 
Selective  Enforcement  Audit  once  a  fail 
decision  for  the  audit  has  been  reached 
in  accordance  with  §  90.510(e). 

(2)  The  Administrator  may  approve 
retesting  at  other  times  based  upon  a 
request  by  the  manufacturer 
accompanied  by  a  satisfactory 
justification. 

(3)  The  manufacturer  may  retest  each 
engine  a  total  of  three  times.  The 
manufacturer  shall  test  each  engine  or 
vehicle  the  same  number  of  times.  The 
manufacturer  may  accumulate 
additional  service  before  conducting  a 


retest,  subject  to  the  provisions  of 
paragraph  (c)  of  this  section. 

(j)  A  manufacturer  may  test  engines 
with  the  test  procedure  specified  in 
subpart  E  of  this  part  to  demonstrate 
compliance  with  the  exhaust  emission 
standards;  however,  if  alternate 
procedures  were  used  in  certification 
pursuant  to  §  90.120,  then  those 
alternate  procedures  shall  be  used. 

§  90.509  Calculation  and  reporting  of  test 
results. 

(a)  Initial  test  results  are  calculated 
following  the  applicable  test  procedure 
specified  in  paragraph  (a)  of  §  90.508. 

The  manufacturer  shall  round  these 
results,  in  accordance  with  ASTM  E29- 
93a,  to  tlie  number  of  decimal  places 
contained  in  the  applicable  emission 
standard  expressed  to  one  additional 
significant  figure.  ASTM  E29-93a  has 
b^n  incorporated  by  reference.  See 
§90.7. 

(b)  Final  test  results  are  calculated  by 
summing  the  initial  test  results  derived 
in  paragraph  (a)  of  this  section  for  each 
test  engine,  dividing  by  the  number  of 
tests  conducted  on  the  engine,  and 
rounding  in  accordance  with  ASTM 
E29-93a  to  the  same  number  of  decimal 
places  contained  in  the  applicable 
standard  expressed  to  one  additional 
significant  fi^re. 

(c)  Within  five  working  days  after 
completion  of  testing  of  all  engines 
pursuant  to  a  test  order,  the 
manufacturer  shall  submit  to  the 
Administrator  a  report  which  includes 
the  following  information: 

(1)  The  location  and  description  of  the 
manufacturer’s  exhaust  emission  test 
facilities  which  were  utilized  to  conduct 
testing  reported  pursuant  to  this  section; 

(2)  The  applicable  standards  or 
compliance  levels  against  which  the 
engines  were  tested; 

(3)  A  description  of  the  engine  and  its 
associated  emission-related  component 
selection  method  used; 

(4)  For  each  test  conducted; 

(i)  Test  engine  description,  including; 

(A)  Configuration  and  engine  family 
identification; 

(B)  Year,  make  and  build  date; 

(C)  Engine  identification  number;  and 

(D)  Number  of  hours  of  service 
accumulated  on  engine  prior  to  testing; 

(ii)  Location  where  service 
accumulation  was  conducted  and 
description  of  accumulation  procedure 
and  schedule; 

(iii)  Test  number,  date,  test  procedure 
used,  initial  test  results  before  and  after 
rounding  and  final  test  results  for  all 
exhaust  emission  tests,  whether  valid  or 
invalid,  and  the  reason  for  invalidation, 
if  applicable; 

(iv)  A  complete  description  of  any 
modification,  repair,  preparation. 
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maintenance,  and/or  testing  which  was 
performed  on  the  test  engine  and  has 
not  been  reported  pursuant  to  any  other 
paragraph  of  this  subpart  and  will  not 
be  performed  on  all  other  production 
engines; 

(v)  Where  an  engine  was  deleted  from 
the  test  sequence  %  authorization  of  the 
Administrator,  the  reason  for  the 
deletion; 

(vi)  Any  other  information  the 
Administrator  may  request  relevant  to 
the  determination  as  to  whether  the  new 
engines  being  manufactured  by  the 
manufacturer  do  in  fact  conform  with 
the  regulations  with  respect  to  which 
the  certificate  of  conformity  was  issued; 
and 

(5)  The  following  statement  and 
endorsement: 

This  report  is  submitted  pursuant  to 
Sections  213  and  208  of  the  Clean  Air 
Act.  This  Selective  Enforcement  Audit 
was  conducted  in  complete 
conformance  with  all  applicable 
regulations  imder  40  CFR  Part  90  et  seq, 
and  the  conditions  of  the  test  order.  No 
emission-related  changes  to  production  ~ 
processes  or  quality  control  procedures 
for  the  engine  family  tested  have  been 
made  between  receipt  of  the  test  order 
and  conclusion  of  the  audit.  All  data 
and  information  reported  herein  is,  to 
the  best  of  (Company  Name)  knowledge, 
true  and  accurate.  I  am  aware  of  the 
penalties  associated  with  violations  of 
the  Clean  Air  Act  and  the  regulations 
thereunder.  (Authorized  Company 
Representative.) 

§  90.51 0  Compliance  with  acceptable 
quality  level  and  passing  and  failing  criteria 
for  selective  enforcement  audits. 

(a)  The  prescribed  acceptable  quality 
level  is  40  percent. 

(b)  A  failed  engine  is  one  whose  final 
test  results  pursuant  to  §  90.509(b),  for 
one  or  more  of  the  applicable  pollutants, 
exceed  the  applicable  emission 
standard. 

(c)  The  manufacturer  shall  test 
engines  comprising  the  test  sample  until 
a  pass  decision  is  reached  for  all 
pollutants  or  a  fail  decision  is  reached 
for  one  pollutant.  A  pass  decision  is 
reached  when  the  cumulative  number  of 
failed  engines,  as  dehned  in  paragraph 
(b)  of  this  section,  for  each  pollutant  is 
less  than  or  equal  to  the  pass  decision 
number,  as  defined  in  paragraph  (d)  of 
this  section,  appropriate  to  the 
cumulative  number  of  engines  tested.  A 
fail  decision  is  reached  when  the 
cumulative  number  of  failed  engines  for 
one  or  more  pollutants  is  greater  than  or 
equal  to  the  fail  decision  number,  as 
defined  in  paragraph  (d)  of  this  section, 
appropriate  to  the  cumulative  number  of 
engines  tested. 


(d)  The  pass  and  fail  decision 
numbers  associated  with  the  cumulative 
number  of  engines  tested  are 
determined  by  using  the  tables  in 
Appendix  A  to  this  subpart,  “Sampling 
Plans  for  Selective  Enforcement 
Auditing  of  Small  Nonroad  Engines,” 
appropriate  to  the  projected  sales  as 
made  by  the  manufacturer  in  its  report 
to  EPA  imder  §  90.505(c)(1).  In  the 
tables  in  Appendix  A  to  this  subpart, 
sampling  plan  “stage”  refers  to  the 
cumulative  number  of  engines  tested. 
Once  a  ^ass  or  fail  decision  has  been 
made  for  a  particular  pollutant,  the 
number  of  engines  with  final  test  results 
exceeding  the  emission  standard  for  that 
pollutant  shall  not  be  considered  any 
further  for  the  purposes  of  the  audit. 

(e)  Passing  or  failing  of  an  SEA  occurs 
when  the  decision  is  made  on  the  last 
engine  test  required  to  make  a  decision 
under  paragraph  (c)  of  this  section. 

(f)  The  Administrator  may  terminate 
testing  earlier  than  required  in 
paragraph  (c)  of  this  section. 

§  90.51 1  Suspension  and  revocation  of 
certificates  of  conformity. 

(a)  The  certificate  of  conformity  is 
suspended  with  respect  to  any  engine 
failing  pursuant  to  §  90.510(b)  efiective 
from  the  time  that  testing  of  that  engine 
is  completed. 

(b)  The  Administrator  may  suspend 
the  certificate  of  conformity  for  a  family 
which  does  not  pass  an  SEA,  pursuant 
to  paragraph  §  90.510(c),  based  on  the 
first  test  or  all  tests  conducted  on  each 
engine.  This  suspension  will  not  occur 
before  ten  days  after  failure  of  the  audit. 

(c)  If  the  results  of  testing  pursuant  to 
these  regulations  indicate  that  engines 
of  a  particular  family  produced  at  one 
plant  of  a  manufacturer  do  not  conform 
to  the  regulations  with  respect  to  which 
the  certificate  of  conformity  was  issued, 
the  Administrator  may  suspend  the 
certificate  of  conformity  with  respect  to 
that  family  for  engines  manufactured  by 
the  manufacturer  at  all  other  plants. 

(d)  Notwithstanding  the  fact  that 
engines  described  in  the  application 
may  be  covered  by  a  certificate  of 
conformity,  the  Administrator  may 
suspend  such  certificate  in  whole  or  in 
part  if  the  Administrator  finds  any  one 
of  the  following  infractions  to  be 
substantial: 

(1)  The  manufacturer  refuses  to 
comply  with  the  provisions  of  a  test 
order  issued  by  the  Administrator  under 
§90.503. 

(2)  The  manufacturer  refuses  to 
comply  with  any  of  the  requirements  of 
this  subpart. 

(3)  The  manufacturer  submits  false  or 
incomplete  information  in  any  report  or 


information  provided  to  the 
Administrator  under  this  subpart. 

(4)  The  manufacturer  renders 
inaccurate  any  test  data  submitted 
under  this  subpart. 

(5)  An  EPA  enforcement  officer  or 
EPA  authorized  representative  is  denied 
the  opportunity  to  conduct  activities 
related  to  entry  and  access  as  authorized 
in  this  subpart  and  a  warrant  or  court 
order  is  presented  to  the  manufacturer 
or  the  p>arty  in  charge  of  a  facility  in 
question. 

(6)  An  EPA  enforcement  officer  or 
EPA  authorized  representative  is  unable 
to  conduct  activities  related  to  entry  and 
access  as  authorized  in  §  90.506  bemuse 
a  manufacturer  has  located  a  facility  in 
a  foreign  jurisdiction  where  local  law 
prohibits  those  activities. 

(e)  The  Administrator  shall  notify  the 
manufacturer  in  writing  of  any 
suspension  or  revocation  of  a  certificate 
of  conformity  in  whole  or  in  part,  except 
that  the  certificate  is  immediately 
suspended  with  respect  to  any  failed 
engines  as  provided  for  in  para^aph  (a) 
of  this  section. 

(f)  The  Administrator  may  revoke  a 
certificate  of  conformity  for  a  family 
when  the  certificate  has  been  suspended 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section  if  the  proposed  remedy  for  the 
nonconformity,  as  reported  by  the 
manufacturer  to  the  Administrator,  is 
one  requiring  a  design  change  or 
changes  to  the  engine  and/or  emission 
control  system  as  described  in  the 
application  for  certification  of  the 
affected  family. 

(g)  Once  a  certificate  has  been 
suspended  for  a  failed  engine,  as 
provided  for  in  paragraph  (a)  of  this 
section,  the  manufacturer  shall  take  the 
following  actions: 

(1)  Berore  the  certificate  is  reinstated 
for  that  failed  engine; 

(1)  Remedy  the  nonconformity;  and 
(ii)  Demonstrate  that  the  engine 

conforms  to  applicable  standards  by 
retesting  the  engine  in  accordance  with 
these  regulations. 

(2)  Submit  a  written  report  to  the 
Administrator,  after  successful 
completion  of  testing  on  the  failed 
engine,  which  contains  a  description  of 
the  remedy  and  test  results  for  each 
engine  in  addition  to  other  information 
that  may  be  required  by  this  regulation. 

(h)  Once  a  certificate  for  a  failed 
family  has  been  suspended  pursuant  to 
paragraph  (b)  or  (c)  of  this  section,  the 
manufacturer  shall  take  the  following 
actions  before  the  Administrator  will 
consider  reinstating  the  certificate: 

(1)  Submit  a  written  report  to  the 
Administrator  which  identifies  the 
reason  for  the  noncompliance  of  the 
engines,  describes  the  proposed  remedy, 
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including  a  description  of  any  proposed 
quality  control  and/or  quality  assurance 
measures  to  be  taken  by  the 
manufacturer  to  prevent  future 
occurrences  of  the  problem,  and  states  " 
the  date  on  which  the  remedies  will  be 
implemented. 

(2)  Demonstrate  that  the  engine  family 
for  which  the  certificate  of  cciiformity 
has  been  suspended  does  in  fact  comply 
with  these  regulations  by  testing  engines 
selected  from  normal  production  runs  of 
that  engine  family,  at  the  plant(s),  port 
facility(ies)  or  associated  storage 
facility(ies)  specified  hy  the 
Administrator,  in  accordance  with  the 
conditions  specified  in  the  initial  test 
order.  If  the  manufacturer  elects  to 
continue  testing  individual  engines  after 
suspension  of  a  certificate,  the 
certificate  is  reinstated  for  an  engine 
actually  determined  to  be  in 
conformance  with  the  applicable 
standards  through  testing  in  accordance 
with  the  applicable  test  procedures, 
provided  that  the  Administrator  has  not 
revoked  the  certificate  pursuant  to 
paragraph  (f)  of  this  section. 

(i)  Once  the  certificate  has  been 
revoked  for  a  family  and  the 
manufacturer  desires  to  continue 
introduction  into  commerce  of  a 
modified  version  of  that  family,  the 
following  actions  shall  be  taken  before 
the  Administrator  may  consider  issuing 
a  certificate  for  that  modified  family: 

(1)  If  the  Administrator  determines 
that  the  proposed  change(s)  in  engine 
design  may  have  an  effect  on  emission 
performance  deterioration,  the 
Administrator  shall  notify  the 
manufacturer,  within  five  working  days 
after  receipt  of  the  report  in  paragraph 
(f)  of  this  section,  whether  subsequent 
testing  under  this  subp^  will  be 
sufficient  to  evaluate  the  proposed 
change  or  changes  or  whether  additional 
testing  will  be  required;  and 

(2)  After  implementing  the  change  or 
changes  intended  to  remedy  the 
nonconformity,  the  manufacturer  shall 
demonstrate  that  the  modified  engine 
family  does  in  fact  conform  with  these 
regulations  by  testing  engines  selected 
from  normal  production  runs  of  that 
modified  engine  family  in  accordance 
with  the  conditions  specified  in  the 
initial  test  order.  If  the  subsequent  audit 
results  in  passing  of  the  audit,  the 
Administrator  shall  reissue  the 
certificate  or  issue  a  new  certificate,  as 
the  case  may  be,  to  include  that  family, 
provided  that  the  manufacturer  has 
satisfied  the  testing  requirements  of 
paragraph  (iKl)  of  this  section.  If  the 
subsequent  audit  is  failed,  the 
revocation  remains  in  effect.  Any  design 
change  approvals  under  this  subpart  are 


limited  to  the  family  affec^ted  by  the  test 
order. 

(j)  At  any  time  subsequent  to  an  initial 
suspension  of  a  certificate  of  conformity 
for  a  test  engine  pursuant  to  paragraph 

(a)  of  this  section,  but  not  later  than  15 
days  or  such  other  period  as  may  be 
allowed  by  the  Administrator  after 
notification  of  the  Administrator’s 
decision  to  suspend  or  revoke  a 
certificate  of  conformity  in  whole  or  in 
part  pursuant  to  paragraphs  (b).  (c),  or 
(f)  of  this  section,  a  manufacturer  may 
request  a  hearing  as  to  whether  the  tests 
have  been  properly  conducted  or  any 
sampling  methods  have  been  properly 
applied. 

(k)  Any  suspension  of  a  certificate  of 
conformity  under  paragraph  (d)  of  this 
section  shall: 

(l)  Be  made  only  after  the 
manufacturer  concerned  has  been 
offered  an  opportunity  for  a  hearing 
conducted  in  accordance  with 
§§90.512,  90.513,  and  90.514  and 

(2)  Not  apply  to  engines  no  longer  in 
the  possession  of  the  manufacturer. 

(/)  After  the  Administrator  suspends 
or  revokes  a  certificate  of  conformity 
pursuant  to  this  section  and  prior  to  the 
commencement  of  a  hearing  under 
§  90.512,  if  the  manufacturer 
demonstrates  to  the  Administrator’s 
satisfaction  that  the  decision  to 
suspend,  revoke,  or  void  the  certificate 
was  based  on  erroneous  information,  the 
.Administrator  shall  reinstate  the 
certificate. 

(m)  To  permit  a  manufacturer  to  avoid 
storing  non-test  engines  when 
conducting  an  audit  of  a  family 
subsequent  to  a  failure  of  an  SEA  and 
while  reauditing  the  failed  family  it  may 
request  that  the  Administrator 
conditionally  reinstate  the  certificate  for 
that  family.  The  Administrator  may 
reinstate  Ae  certificate  subject  to  the 
condition  that  the  manufacturer 
commits  to  recall  all  engines  of  that 
family  produced  from  the  time  the 
certificate  is  conditionally  reinstated  if 
the  family  fails  the  subsequent  audit  at 
the  level  of  the  standard  and  to  remedy 
any  nonconformity  at  no  expense  to  the 
owner.  ’ 

§  90.51 2  Request  for  public  hearing. 

(a)  If  the  manufacturer  disagrees  with 
the  Administrator’s  decision  to  suspend, 
revoke  or  void  a  certificate  or  disputes 
the  basis  for  an  automatic  suspension 
pursuant  to  §  90.511(a),  the 
manufacturer  may  request  a  public 
hearing. 

(b)  1116  manufacturer’s  request  shall 
be  filed  with  the  Administrator  not  later 
than  15  days  after  the  Administrator’s 
notification  of  his  or  her  decision  to 
suspend  or  j-evoke,  unless  otherwise 


specified  by  the  Administrator.  The 
manufacturer  shall  simultaneously  serve 
two  copies  of  this  request  upon  the 
Director  of  the  Manufacturers 
Operations  Division  and  file  two  copies 
with  the  Hearing  Clerk  of  the  Agency. 
Failure  of  the  manufacturer  to  request  a 
hearing  within  the  time  provided 
constitutes  a  waiver  of  the  right  to  a 
hearing.  Subsequent  to  the  expiration  of 
the  period  for  requesting  a  hearing  as  of 
right,  the  Administrator  may,  in  his  or 
her  discretion  and  for  good  cause 
shown,  grant  the  manufacturer  a  hearing 
to  contest  the  suspension  or  revocation. 

(c)  A  manufacturer  shall  include  in 
the  request  for  a  public  hearing: 

(1)  A  statement  as  to  which  engine 
configuration(s)  within  a  family  is  to  be 
the  subject  of  the  hearing; 

(2)  A  concise  statement  of  the  issues 
to  be  raised  by  the  manufacturer  at  the 
hearing,  except  that  in  the  case  of  the 
hearing  requested  under  §  90.511(j),  the 
hearing  is  restricted  to  the  following 
issues: 

(i)  Whether  tests  have  been  properly 
conducted  (specifically,  whether  the 
tests  were  conducted  in  accordance 
with  applicable  regulations  under  this 
part  and  whether  test  equipment  was 
properly  calibrated  and  functioning); 

(ii)  Whether  sampling  plans  have 
been  properly  applied  (specifically, 
whether  sampling  procedures  specified 
in  Appendix  A  of  this  subpart  were 
followed  and  whether  there  exists  a 
basis  for  distinguishing  engines 
produced  at  plants  other  than  the  one 
from  which  engines  were  selected  for 
testing  which  would  invalidate  the 
Administrator’s  decision  under 

§  90.511(c)); 

(3)  A  statement  specifying  reasons 
why  the  manufacturer  believes  it  will 
prevail  on  the  merits  of  each  of  the 
issues  raised;  and 

(4)  A  summary  of  the  evidence  which 
supports  the  manufacturer’s  position  on 
each  of  the  issues  raised. 

(d)  A  copy  of  all  requests  for  public 
hearings  will  be  kept  on  file  in  the 
Office  of  the  Hearing  Clerk  and  will  be 
made  available  to  the  public  during 
Agency  business  hours. 

§  90.51 3  Administrative  procedures  for 
public  hearing. 

(a)  The  Presiding  Officer  shall  be  an 
Administrative  Law  Judge  appointed 
pursuant  to  5  U.S.C.  3105  (see  also  5 
CFR  part  930  as  amended). 

(b)  The  Judicial  Officer  shall  be  an 
officer  or  employee  of  the  Agency 
appointed  as  a  Judicial  Officer  by  the 
Administrator,  pursuant  to  this  section, 
who  shall  meet  the  qualifications  and 
perform  functions  as  follows: 
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(1)  Qualifications.  A  Judicial  Officer 
may  be  a  permanent  or  temporary 
employee  of  the  Agency  who  peif^orms 
other  duties  for  the  Agency.  The  Judicial 
Officer  shall  not  be  employed  by  the 
Office  of  Enforcement  or  have  any 
connection  with  the  preparation  or 
presentation  of  evidence  for  a  hearing 
held  pursuant  to  this  subpart.  The 
Judicial  Officer  shall  be  a  graduate  of  an 
accredited  law  school  and  a  member  in 
good  standing  of  a  recognized  Bar 
Association  of  any  state  or  the  District 
of  Columbia. 

(2)  Functions.  The  Administrator  may 
consult  >vith  the  Judicial  Officer  or 
delegate  all  or  part  of  the 
Administrator’s  authority  to  act  in  a 
given  case  under  this  ^tion  to  a 
Judicial  Officer,  provided  that  this 
delegation  does  not  preclude  the 
Judicial  Officer  from  referring  any 
motion  or  case  to  the  Administrator 
when  the  Judicial  Officer  determines 
such  referral  to  be  appropriate. 

(c)  For  the  purposes  of  this  section, 
one  or  more  Judicial  Officers  may  be 
designated.  As  work  requires,  a  Judicial 
Officer  may  be  designated  to  act  for  the 
OSes  of  a  particular  case. 

Summary  decision.  (1)  In  the  case 
of  a  hearing  requested  under  §  90.511(j), 
when  it  clearly  appears  from  the  data 
and  other  information  contained  in  the 
request  for  a  hearing  that  no  genuine 
and  substantial  question  of  fact  exists 
with  respect  to  the  issues  specified  in  ' 
§  90.512(c)(2),  the  Administrator  shall 
enter  an  order  denying  the  request  for  a 
hearing  and  reaffirming  the  original 
decision  to  suspend  or  revoke  a 
certificate  of  conformity,  if  this  decision 
has  been  made  pursuant  to  §  90.511(e)  at 
any  time  prior  to  the  decision  to  deny 
the  request  for  a  hearing. 

(2)  In  the  case  of  a  hearing  requested 
imder  §  90.512  to  challenge  a  proposed 
suspension  of  a  certificate  of  conformity 
for  the  reasons  specified  in  §  90.511(d), 
when  it  clearly  appears  from  the  data 
and  other  information  contained  in  the 
request  for  the  hearing  that  no  genuine 
and  substantial  question  of  fact  exists 
with  respect  to  the  issue  of  whether  the 
refusal  to  comply  with  the  provisions  of 
a  test  order  or  any  other  requirement  of 
§  90.503  was  caused  by  conditions  and 
circumstances  outside  the  control  of  the; 
manufacturer,  the  Administrator  shall 
enter  an  order  denying  the  request  for  a 


hearing  and  suspending  the  certificate 
of  conformity. 

(3)  Any  order  issued  under  paragraph 
(d)(1)  or  (d)(2)  of  this  section  has  the 
force  and  effect  of  a  final  decision  of  the 
Administrator,  as  issued  pursuant  to 
§90.515. 

(4)  If  the  Administrator  determines 
that  a  genuine  and  substantial  question 
of  fact  does  exist  with  respect  to  any  of 
the  issues  referred  to  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section,  the 
Administrator  shall  grant  the  request  for 
a  hearing  and  publish  a  notice  of  public 
hearing  in  the  Federal  Register  or  by 
such  other  means  as  the  Administrator 
finds  appropriate  to  provide  notice  to 
the  public. 

(e)  Filing  and  service.  (1)  An  original 
and  two  copies  of  all  documents  or 
papers  required  or  permitted  to  be  filed 
pursuant  to  this  section  and  §  90.512(c) 
must  be  filed  with  the  Hearing  Clerk  of 
the  Agency.  Filing  is  consider^  timely 
if  mailed,  as  determined  by  the 
postmark,  to  the  Hearing  Clerk  within 
the  time  allowed  by  this  section  and 
§  90.512(b).  If  filing  is  to  be 
accomplished  by  mailing,  the 
documents  must  be  sent  to  the  address 
set  forth  in  the  notice  of  public  hearing 
referred  to  in  paragraph  (d)(4)  of  this 
section. 

(2)  To  the  maximum  extent  possible, 
testimony  will  be  presented  in  written 
form.  Copies  of  written  testimony  will 
be  served  upon  all  parties  as  soon  as 
practicable  prior  to  the  start  of  the 
hearing.  A  certificate  of  service  will  be 
provided  on  or  accompany  each 
document  or  paper  filed  with  the 
Hearing  Clerk.  Documents  to  be  served 
upon  the  Director  of  the  Manufacturers 
Operations  Division  must  be  sent  by 
registered  mail  to:  Director, 
Manufacturers  Operations  Division,  U.S. 
Environmental  Protection  Agency, 
6405-J,  401  M  Street  S.W.,  Washington, 
D.C.  20460.  Service  by  registered  mail  is 
complete  upon  mailing. 

(f)  Computation  of  Time.  (1)  In 
computing  any  period  of  time 
prescribed  or  allowed  by  this  section, 
except  as  otherwise  provided,  the  day  of 
the  act  or  event  from  which  the 
designated  period  of  time  begins  to  run 
is  not  included.  Saturdays,  Sundays, 
and  federal  legal  holidays  are  included 
in  computing  the  period  allowed  for  the 
filing  of  any  document  or  paper,  except 


that  when  the  period  expires  on  a 
Saturday.  Sunday,  or  federal  legal 
holiday,  the  period  is  extended  to 
include  the  next  following  business  day. 

(2)  A  prescribed  period  of  time  within 
which  a  pcirty  is  required  or  permitted 
to  do  an  act  is  computed  from  the  time 
of  service,  except  that  when  service  is 
accomplished  by  mail,  three  days  will 
be  added  to  the  prescribed  period. 

(g)  Consolidation.  Tbe  Administrator 
or  the  Presiding  Officer  in  his  or  her 
discretion  may  consolidate  two  or  more 
proceedings  to  be  beld  under  this 
section  for  the  purpose  of  resolving  one 
or  more  issues  whenever  it  appears  that 
consolidation  will  expedite  or  simplify 
consideration  of  these  issues. 
Consolidation  does  not  affect  the  right 
of  any  party  to  raise  issues  that  could 
have  been  raised  if  consolidation  had 
not  occurred. 

(h)  Hearing  Date.  To  the  extent 
possible,  hearings  under  §  90.512  will 
be  scheduled  to  commence  within  14 
days  of  receipt  of  the  application  in 
§90.512. 

§90.514  Hearing  procedures. 

The  procedures  provided  in 
§  86.1014-84  (i)  to  (s)  apply  for  hearings 
requested  pursuant  to  §  90.512, 
suspension,  revocation,  or  voiding  of  a 
certificate  of  conformity. 

§  90.51 5  Appeal  of  hearing  decision. 

The  procedures  provided  in 
§  86.1014-84  (t)  to  (aa)  apply  for  appeals 
filed  with  respect  to  hearings  held 
pursuant  to  §  90.514. 

§  90.51 6  Treatment  of  confidential 
information. 

The  provisions  for  treatment  of 
confidential  information  described  in 
§  90.4  apply  to  this  subpart. 

Appendix  A  to  Subpart  F — Sampling 
Plans  for  Selective  Enforcement 
Auditing  of  Small  Nonroad  Engines 


Table  1  .—Sampling  Plan  Code 
Letter 


Annual  engine  family  sales 

Code 

letter 

50-99  . . . 

A 

100-299  . 

B 

300-499  . 

C 

500  or  greater . 

0 
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Table  2.— Sample  Plan  for  Code  Letter  “A” 

[Sample  inspection  criteria] 


Pass  Fail 

No.  No.1 


^  Test  sample  passing  not  permitted  at  this  stage. 
^Test  sample  failure  not  permitted  at  this  stage. 


Table  3.— Sampling  Plan  for  Code 
Letter  “B” 

[Sample  Inspection  Criteria] 


2  Test  sarrple  failure  not  permitted  at  this 
stage. 

Table  4,— Sampling  Plan  for  Code 
Letter  “C” 

[Sample  Inspection  Criteria] 


Table  4.— Sampling  Plan  for  Code 
Letter  “C” — Continued 

[Sample  Inspection  Criteria] 


20 

25  j 

20 

25  1 

21 

26  ' 

21 

27 

22 

27 

22 

27 

23 

27  1 

23 

27  j 

26 

27  ! 

! 

'  Test  sample  passing  not  permitted  at  this 
stage. 

2  Test  sample  failure  not  permitteu  at  this 
stage. 
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Table  5.— Sampling  Plan  for  Code 
Letter  “D” — Continued 


[Sample  Inspection  Criteria] 

Stage 

Pass 

No. 

FaH 

No. 

22 . 

9 

15 

23 . 

9 

15 

24 . 

10 

16 

25 . 

11 

16 

26 . 

11 

17 

27 . 

12 

17 

28 . 

12 

18 

29 . 

13 

19 

30 . 

13 

19 

31  . 

14 

20 

32  . . 

14 

20 

33 . 

15 

21 

34 . .: . 

15 

21 

35 . .-. . 

16 

22 

36 . 

16 

22 

37 . 

17 

23 

38 . 

17 

23 

39 . 

18 

24 

40 . 

18 

24 

41  . 

19 

25 

42  . 

19 

26 

43  . 

20 

26 

44  . 

21 

27 

45  . . 

21 

27 

46  . 

22 

28 

47  . 

22 

28 

48 . . . 

23 

29 

49  . 

23 

29 

50  . 

24 

30 

51  . 

24 

30 

52  . . . 

25 

31 

53  . 

25 

31 

54  . 

26 

32 

55 . 

26 

32 

56 . 

27 

33 

57 . 

27 

33 

58 . 

28 

33 

59 . 

28 

33 

60 . 

32 

33 

'Test  sample  passing  not  permitted  at  this 
stage. 

^Test  sample  failure  not  permitted  at  this 
stage. 


applicable  provisions  of  the  Clean  Air 
Act. 

(b)  Regulations  prescribing  further 
procedures  for  the  importation  of  small 
SI  engines  into  the  Customs  territory  of 
the  United  States,  as  defined  in  19 
U.S.C.  1202,  are  set  forth  in  U.S. 

Customs  Service  regulations. 

§90.602  Definitions. 

The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  The  following 
definitions  also  apply  to  this  subpart. 

Certificate  of  conformity.  The 
document  issued  by  the  Administrator 
under  section  213  and  section  206(a)  of 
the  Act. 

Nonconforming  engine.  An  engine 
which  is  not  covered  by  a  certificate  of 
conformity  prior  to  final  or  conditional 
admission  (or  for  which  such  coverage 
has  not  been  adequately  demonstrated 
to  EPA). 

Original  engine  manufacturer  (OEM). 
The  entity  which  originally 
manufactured  the  engine. 

Original  production  (OP)  year.  The 
calendar  year  in  which  the  engine  was 
originally  produced  by  the  0^4. 

Original  production  (OP)  years  old. 
The  age  of  an  engine  as  determined  by 
subtracting  the  original  production  year 
of  the  engine  from  the  calendar  year  of 
importation. 

Production  changes.  Those  changes  in 
the  engine  configuration,  equipment  or 
calibration  which  are  made  by  an  OEM 
in  the  course  of  engine  production  and 
required  to  be  reported  imder  §  90.123. 

United  Stales.  United  States  includes 
the  Customs  territory  of  the  United 
States  as  defined  in  19  U.S.C.  1202,  and 
the  Virgin  Islands.  Guam,  American 
Samoa  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

§90.603  [Reserved] 


Subpart  Q — Importation  of 
Nonconforming  Engines 

§90.601  Applicability. 

(a)  Except  where  otherwise  indicated, 
this  subpart  is  applicable  to  engines  and 
vehicles  which  are  offered  for 
importation  or  imported  into  the  United 
States  and  for  which  the  Administrator 
has  promulgated  regulations  under 
subpart  B  of  this  part  prescribing 
emission  standards,  but  which  are  not 
covered  by  certificates  of  conformity 
issued  under  section  213  and  section 
206(a)  of  the  Clean  Air  Act  (that  is, 
which  are  nonconforming  engines  as 
defined  below)  and  under  subpart  B  of 
this  part  at  the  time  of  importation  or 
conditional  importation,  as  applicable. 
Compliance  with  regulations  under  this 
subpart  shall  not  relieve  any  person  or 
entity  from  compliance  with  other 


§90.604  General  requirements. 

(a)  A  nonconforming  engine  offered 
for  importation  into  the  United  States 
may  only  be  imported  for  purposes 
other  than  resale  under  §  90.611,  or 
under  the  provisions  of  §  90.612, 
provided  that  an  exemption  or 
exclusion  is  granted  by  the 
Administrator. 

(b)  Final  admission  shall  not  be 
granted  unless: 

(1)  The  engine  is  imported  for 
purposes  other  than  resale  under 
§90.611;  or 

(2)  The  engine  is  exempted  or 
excluded  under  §  90.612. 

(c)  An  engine  offered  for  importation 
may  be  admitted  into  the  United  States. 
In  order  to  obtain  admission,  the 
importer  must  submit  to  the 
Administrator  a  written  request  for 
approval  containing  the  following: 


(1)  Identification  of  the  importer  and 
the  importer’s  address,  telephone 
number,  and  taxpayer  identification 
number; 

(2)  Identification  of  the  engine  owner, 
the  owner’s  address,  telephone  number, 
and  taxpayer  identification  number; 

(3)  Identification  of  the  engine 
including  make,  model,  identification 
number,  and  original  production  year; 

(4)  Information  indicating  under  what 
provision  of  these  regulations  the  engine 
is  to  be  imported; 

(5)  Identification  of  the  place  where 
the  subject  engine  is  to  be  stored  until 
EPA  approval  of  the  importer’s 
application  to  the  Administrator  for 
final  admission; 

(6)  Authorization  for  EPA 
enforcement  officers  to  conduct 
inspections  or  testing  otherwise 
permitted  by  the  Act  or  regulations 
thereunder;  and 

(7)  Such  other  information  as  is 
deemed  necessary  by  the  Administrator. 

§90.605-90.610  [Reserved] 

§  90.61 1  Importation  for  purposes  other 
than  resale. 

(а)  Any  individual  may  import  on  a 
one-time  basis  three  or  fewer 
nonconforming  engines  for  purposes 
other  than  resale.  Such  importation  by 
individuals  is  permitted  without 
modification  to  the  engines  and  without 
prior  written  approval  of  EPA. 
Importations  under  this  provision  shall 
be  made  by  completing  such 
applications  as  required  by  the 
Administrator.  Such  applications  shall 
contain: 

(1)  Identification  of  the  importer  of 
the  engine  and  the  importer’s  address, 
telephone  number,  and  taxpayer 
identification  number; 

(2)  Identification  of  the  engine  owner, 
the  owner’s  address,  telephone  number, 
and  taxpayer  identification  number; 

(3)  The  number  of  engines  imported 
under  §  90.611  by  the  individual; 

(4)  A  statement  that  the  individual 
has  not  previously  imported  any 
engines  under  §  90.611; 

(5)  A  statement  that  the  individual  is 
not  importing  the  engines  for  the 
purpose  of  resale; 

(б)  For  each  engine  imported, 
identification  of  the  engine  including 
make,  model,  identification  number, 
and  original  production  year; 

(7)  Information  indicating  under  what 
provision  of  these  regulations  the  engine 
is  to  be  imported; 

(8)  Authorization  for  EPA 
enforcement  officers  to  conduct 
inspections  permitted  by  the  Act  or 
regulations  thereunder; 

f9)  Such  other  information  as  is 
deemed  necessary  by  the  Administrator, 
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(b)  EPA  will  not  require  a  U.S. 

Customs  Service  bond  for  a 
nonconforming  engine  which  is 
imported  under  §  90.611. 

§  90.61 2  Exemptions  and  exclusions. 

(a)  Individuals  shall  be  eligible  for 
importing  engines  into  the  United  States 
under  the  provisions  of  this  section, 
imless  otherwise  specified. 

(b)  Notwithstanding  other 
requirements  of  this  subpart,  an  engine 
entitled  to  one  of  the  temporary 
exemptions  of  this  paragraph  may  be 
conditionally  admitted  into  the  United 
States  if  prior  written  approval  for  the 
conditional  admission  is  obtained  horn 
the  Administrator.  Conditional 
admission  is  to  be  imder  U.S.  Customs 
Service  bond.  The  Administrator  may 
request  that  the  U.S.  Customs  Service 
require  a  specific  bond  amount  to 
ensiue  compliance  with  the 
requirements  of  the  Act  and  this 
subpart.  A  written  request  for  approval 
from  the  Administrator  is  to  contain  the 
identification  required  in  §  90.604(c) 
and  information  that  demonstrates  that 
the  importer  is  entitled  to  the 
exemption.  Noncompliance  with 
provisions  of  this  section  may  result  in 
the  forfeiture  of  the  total  amount  of  the 
bond  or  exportation  of  the  engine.  The 
following  temporary  exemptions  are 
permitted  by  this  paragraph: 

(1)  Exemption  for  repairs  or 
alterations.  Upon  written  approval  by 
EPA,  an  owner  of  engines  may 
conditionally  import  imder  bond  such 
engines  solely  for  purpose  of  repair(s)  or 
alteration(s).  The  engines  may  not  be 
operated  in  the  United  States  other  than 
for  the  sole  purpose  of  repair  or 
alteration.  They  may  not  be  sold  or 
leased  in  the  United  States  and  are  to  be 
exported  upon  completion  of  the 
repair(s)  or  alteration(s). 

(2)  Testing  exemption.  A  test  engine 
may  be  conditionally  imported  by  a 
person  subject  to  the  requirements  of 

§  90.905.  A  test  engine  may  be  operated 
in  the  United  States  provided  that  the 
operation  is  an  integral  part  of  the  test. 
This  exemption  is  lipiited  to  a  period 
not  exceeding  one  year  from  the  date  of 
importation  unless  a  request  is  made  by 
the  appropriate  importer  concerning  the 
engine  in  accordance  with  §  90.905(f) 
for  a  subsequent  one-year  period. 

(3)  Display  exemptions. 

(i)  An  engine  intended  solely  for 
display  may  be  conditionally  imported 
subject  to  the  requirements  of  §  90.907. 

(ii)  A  display  engine  may  be  imported 
by  any  person  for  purposes  related  to  a 
business  or  the  public  interest.  Such 
purposes  do  not  include  collections 
normally  inaccessible  or  imavailable  to 
the  public  on  a  daily  basis,  display  of  an 


engine  at  a  dealership,  private  use,  or 
other  purpose  that  the  Administrator 
determines  is  not  appropriate  for 
display  exemptions.  A  display  engine 
may  not  be  sold  in  the  United  States  and 
may  not  be  operated  in  the  United 
States  except  for  the  operation  incident 
and  necessary  to  the  display  piirpose. 

(iii)  A  temporary  display  exemption 
will  ^  granted  for  12  months  (one  year) 
or  for  the  diuntion  of  the  display 
pxirpose,  whichever  is  shorter.  Two 
extensions  of  up  to  12  months  (one  year) 
each  are  available  upon  approval  by  the 
Administrator.  In  no  circumstances, 
however,  may  the  total  period  of 
exemption  exceed  36  months  (three 
years). 

(c)  Notvnthstanding  any  other 
requirement  of  this  subpart,  an  engine 
may  be  finally  admitted  into  the  United 
States  under  this  paragraph  if  prior 
written  approval  for  such  final 
admission  is  obtained  from  the 
Administrator.  Conditional  admission  of 
these  engines  under  this  subpart  is  not 
permitted  for  the  purpose  of  obtaining 
such  written  approval  from  the 
Administrator.  A  request  for  approval  is 
to  contain  the  identification  information 
required  in  §  90.604(c)  and  information 
that  demonstrates  that  the  importer  is 
entitled  to  the  exemption  or  exclusion. 
The  following  exemptions  or  exclusions 
are  permitted  by  this  paragraph: 

(1)  National  security  exemption.  An 
engine  may  be  imported  under  the 
national  security  exemption  found  at 
§90.908. 

(2)  Hardship  exemption.  The 
Administrator  may  exempt  on  a  case-by- 
case  basis  an  engine  from  federal 
emission  requirements  to  accommodate 
unforeseen  cases  of  extreme  hardship  or 
extraordinary  circumstances. 

(3)  Exemption  for  engines  identical  to 
United  States  certified  versions. 

(i)  A  person  (including  businesses)  is 
eligible  for  importing  an  engine  into  the 
United  States  imder  the  provisions  of 
this  paragraph.  An  exemption  will  be 
granted  if  the  engine: 

(A)  is  owned  by  the  importer; 

(B)  is  not  offered  for  importation  for' 
the  purpose  of  resale;  and 

(C)  is  proven  to  be  identical,  in  all 
material  respects,  to  an  engine  certified 
by  the  original  equipment  manufacturer 
(OEM)  for  sale  in  the  United  States  or 

is  proven  to  have  been  modified  to  be 
identical,  in  all  material  respects,  to  an 
engine  certified  by  the  OEM  for  sale  in 
the  United  States  according  to  complete 
written  instructions  provided  by  the 
OEM’s  United  States  representative,  or 
his/her  designee. 

(ii)  Proof  of  Conformity.  (A) 
Documentation  submitted  pursuant  to 
this  section  for  the  purpose  of  proving 


conformity  of  individual  engines  is  to 
contain  sufficiently  organized  data  or 
evidence  demonstrating  that  the  engine 
identified  pursuant  to  §  90.604(c)  is 
identical,  in  all  material  respects,  to  an 
engine  identified  in  an  OEM’s 
application  for  certification. 

(B)  If  the  documentation  does  not 
contain  all  the  information  required  by 
this  part,  or  is  not  sufficiently 
organized,  EPA  will  notify  the  importer 
of  any  areas  of  inadequacy,  and  that  the 
documentation  will  not  receive  further 
consideration  until  the  required 
information  or  organization  is  provided. 

(C)  If  EPA  determines  that  the 
documentation  does  not  clearly  or 
sufficiently  demonstrate  that  an  engine 
is  eligible  for  importation,  EPA  will 
notify  the  importer  in  writing. 

(D)  If  EPA  determines  that  the 
docmnentation  clearly  and  sufficiently 
demonstrates  that  an  engine  is  eligible  _ 
for  importation,  EPA  will  grant  approval 
for  importation  and  notify  the  importer 
in  writing. 

(d)  Foreign  diplomatic  and  military 
personnel  may  import  a  nonconforming 
engine  without  bond.  At  the  time  of 
admission,  the  importer  shall  submit  to 
the  Administrator  the  written  report 
required  in  §  90.604(a)  and  a  statement 
from  the  U.S.  Department  of  State 
confirming  qualification  for  this 
exemption.  Foreign  military  personnel 
may,  in  lieu  of  a  statement  from  the  U.S. 
Department  of  State,  submit  to  the  - 
Administrator  a  copy  of  their  ordere  for 
duty  in  the  United  States.  The  engine 
may  not  be  sold  in  the  United  States  and 
must  be  exported  if  the  individual’s 
diplomatic  status  is  no  longer 
applicable,  as  determined  by  the 
Department  of  State,  or  the  foreign 
military  orders  for  duty  in  the  United 
States  are  no  longer  applicable,  unless 
subsequently  brought  into  conformity 
with  U.S.  emission  requirements. 

(e)  Competition  exclusion.  A 
nonconforming  engine  may  be 
conditionally  admitted  by  any  person 
provided  the  importer  demonstrates  to 
the  Administrator  that  the  engine  is 
used  to  pvopel  a  nonroad  vehicle  used 
solely  for  competition  and  obtains  prior 
written  approval  from  the 
Administrator.  A  nonconforming  engine 
imported  pursuant  to  this  paragraph 
may  not  be  operated  in  the  United 
States  except  for  that  operation  incident 
and  necessary  for  the  competition 
purpose,  imless  subsequently  brought 
into  conformity  with  United  States 
emission  requirements  in  accordance 
with  §  90.612(c)(3). 

(f)  Exclusions/exemptions  based  on 
date  of  original  manufacture. 

(1)  Notwithstanding  any  other 
requirements  of  this  subpart,  engines 
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originally  manufactured  prior  to  model 
year  1997  are  excluded  from  the 
requirements  of  the  Act  in  accordance 
with  section  213  of  the  Act  and  may  be 
imported  by  any  person. 

(2)  Notwithstanding  other 
requirements  of  this  subpart,  an  engine 
not  subject  to  an  exclusion  under 
§  90.612(f)(1)  but  greater  than  20 
original  production  (OP)  years  old  is 
entitled  to  an  exemption  from  the 
requirements  of  the  Act,  provided  that 
it  has  not  been  modified  in  those  20  OP 
years.  At  the  time  of  admission,  the 
importer  shall  submit  to  the 
Administrator  the  written  report 
required  in  §  90.604(c). 

(g)  An  application  for  exemption  and 
exclusion  provided  for  in  paragraphs 

(b),  (c).  and  (e)  of  this  section  is  to  be 
mailed  to:  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile 
'  Sources,  Manufacturers  Operations 
Division  (6405-J),  401  M  Street,  S.W., 
Washington,  D.C.  20460,  Attention: 
Imports. 

§  90.61 3  Prohibited  acts;  penalties. 

(a)  The  importation  of  an  engine 
which  is  not  covered  by  a  certificate  of 
conformity  other  than  in  accordance 
with  this  subpart  and  the  entry 
regulations  of  the  U.S.  Customs  Service 
is  prohibited.  Failure  to  comply  with 
this  subpart  is  a  violation  of  section 
213(d)  and  section  203  of  the  Act. 

(b)  Unless  otherwise  permitted  by  this 
subpart,  during  a  period  of  conditional 
admission,  the  importer  of  an  engine 
shall  not: 

(1)  Register,  license,  or  operate  the 
engine  in  the  United  States;  or 

[2]  Sell  or  offer  the  engine  for  sale. 

(c)  An  engine  conditionally  admitted 
pursuant  to  §  90.612(b),  (d),  or  (e)  and 
not  granted  final  admission  within  the 
period  of  time  specified  for  such 
conditional  admission  in  the  written 
prior  approval  obtained  from  EPA,  or 
within  such  additional  time  as 
designated  by  the  Administrator,  is 
deemed  to  be  unlawfully  imported  into 
the  United  States  in  violation  of  section 
2t3(d)  and  section  203  of  the  Act, 
unless  the  engine  has  been  delivered  to 
the  U.S.  Customs  Service  for  export  or 
other  disposition  under  applicable 
Customs  laws  and  regulations.  An 
engine  not  so  delivered  is  subject  to 
seizure  by  the  U.S.  Customs  Service.  ' 

(d)  An  importer  who  violates  section 
213(d)  and  section  203  of  the  Act  is 
subject  to  a  civil  penalty  under  section 
205  of  the  Act  of  not  more  than  $25,000 
for  each  engine  subject  to  the  violation. 
In  addition  to  the  penalty  provided  in 
the  Act,  where  applicable,  under  the 
exemption  provisions  of  §  90.612(b),  a 
person  or  entity  who  fails  to  deliver  the 


engine  to  the  U.S.  Customs  Service  is 
liable  for  fiquidated  damages  in  the 
amount  of  the  bond  required  by 
applicable  Customs  laws  and 
regulations. 

§  90.61 4  T reatment  of  confidential 
information. 

The  provisions  for  treatment  of 
confidential  information  described  in 
§  90.4  apply  to  this  subpart. 

Subpart  H — [Reserved] 

Subpart  I — Emission-related  Defect 
Reporting  Requirements,  Voluntary 
Emission  Recall  Program 

§90.801  Applicability. 

The  requirements  of  subpart  I  are 
applicable  to  all  nonroad  engines  and 
vehicles  subject  to  the  provisions  of 
subpart  A  of  part  90.  The  requirement 
to  report  emission-related  defects 
affecting  a  given  class  or  category  of 
engines  will  remain  applicable  for  five 
years  from  the  end  of  the  calendar  year 
in  which  such  engines  were 
manufactiued. 

§90.802  Definitions. 

The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  All  terms  not 
defined  herein  or  in  subpart  A  have  the 
meaning  given  them  in  the  Act. 

Emission-related  defect  means  a 
defect  in  design,  materials,  or 
workmanship  in  a  device,  system,  or 
assembly  described  in  the  approved 
application  for  certification  which 
affects  any  applicable  parameter  or 
specification  enumerated  in  40  CFR  part 
85,  Appendix  VIII. 

Voluntary  emission  recall  means  a 
repair,  adjustment,  or  modification 
program  voluntarily  initiated  and 
conducted  by  a  manufacturer  to  remedy 
any  emission-related  defect  for  which 
notification  of  engine  owners  has  been 
provided. 

§  90.803  Emission  defect  information 
report 

(a)  A  manufacturer  must  file  a  defect 
information  report  whenever,  on  the 
basis  of  data  obtained  subsequent  to  the 
effective  date  of  these  regulations: 

(1)  The  manufacturer  determines,  in 
accordance  with  procedures  established 
by  the  manufacturer  to  identify  either 
safety-related  or  performance  defects, 
that  a  specific  emission-related  defect 
exists;  and 

(2)  A  specific  emission-related  defect 
exists  in  25  or  more  engines  of  a  given 
engine  family  manufactured  in  the  same 
certificate  or  model  year. 

(b)  No  report  must  be  filed  under  this 
section  for  any  emission-related  defect 


corrected  prior  to  the  sale  of  the  affected 
engines  to  ultimate  purchasers. 

(c)  The  manufactvu«r  must  submit 
defect  information  reports  to  EPA’s 
Manufacturers  Operations  Division  not 
more  than  15  working  days  after  an 
emission-related  defect  is  found  to  affect 
25  engines  in  a  given  engine  family 
manufactiued  in  the  same  certificate  or 
model  year.  Information  required  by 
paragraph  (d)  of  this  section  that  is 
either  not  available  within  15  working 
days  or  is  significantly  revised  must  1^ 
submitted  to  EPA’s  Manufacturers 
Operations  Division  as  it  becomes 
available. 

(d)  Each  defect  report  must  contain 
the  following  information  in 
substantially  the  format  outlined  below: 

(1)  The  manufactiurer’s  corporate 
name. 

(2)  A  description  of  the  defect. 

(3)  A  description  of  each  class  or 
category  of  engines  potentially  affected  ' 
by  the  defect  including  make,  model, 
model  year,  calendar  year  produced, 
and  any  other  information  required  to 
identify  the  engines  affected. 

(4)  For  each  class  or  category  of 
engine  described  in  response  to 
paragraph  (d)(3)  of  this  section,  the 
following  must  also  be  provided: 

(i)  The  number  of  engines  known  or 
estimated  to  have  the  defect  and  an 
explanation  of  the  means  by  which  this 
number  was  determined. 

(ii)  The  address  of  the  plant(s)  at 
which  the  potentially  defective  engines 
were  produced. 

(5)  An  evaluation  of  the  emissions 
impact  of  the  defect  and  a  description 
of  any  operational  problems  which  a 
defective  engine  might  exhibit. 

(6)  Available  emission  data  which 
relate  to  the  defect. 

(7)  An  indication  of  any  anticipated 
manufacturer  follow-up. 

§  90.804  Voluntary  emissions  recall. 

(a)  When  any  manufacturer  initiates  a 
volimtary  emissions  recall  campaign 
involvin^25  or  more  engines,  the 
'  manufacturer  must  submit  a  report 
describing  the  manufactruer’s  voluntary 
emissions  recall  plan  as  prescribed  by 
this  section  within  15  working  days  of 
the  date  owner  notification  was  begun. 
The  report  must  contain  the  following: 

(1)  A  description  of  each  class  or 
category  of  engines  recalled  including 
the  number  of  engines  to  be  recalled,  the 
model  year,  the  make,  the  model,  and 
such  other  information  as  may  be 
required  to  identify  the  engines  recalled; 

(2)  A  description  of  the  specific 
modifications,  alterations,  repairs, 
corrections,  adjustments,  or  other 
changes  to  be  made  to  correct  the 
engines  affected  by  the  emission-related 
defect; 
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(3)  A  description  of  the  method  by 
which  the  manufacturer  will  notify 
engine  owners  and,  if  applicable,  the 
method  by  which  the  manufacturer  will 
determine  the  names  and  addresses  of 
engine  owners; 

(4)  A  description  of  the  proper 
maintenance  or  use,  if  any,  upon  which 
the  manufacturer  conditions  eligibility 
for  repair  under  the  recall  plan,  an 
explanation  of  the  manufacturer’s 
reasons  for  imposing  any  such 
conditions,  and  a  description  of  the 
proof  to  be  required  of  an  engine  owner 
to  demonstrate  compliance  with  any 
such  conditions; 

(5)  A  description  of  the  procediu«  to 
be  followed  by  engine  owners  to  obtain 
correction  of  die  nonconformity.  This 
may  include  designation  of  the  date  on 
or  after  which  the  owner  can  have  the 
nonconformity  remedied,  the  time 
reasonably  necessary  to  perform  the 
labor  to  remedy  the  defect,  and  the 
designation  of  facilities  at  which  the 
defect  can  be  remedied; 

(6)  A  description  of  the  class  of 
persons  other  than  dealers  and 
authorized  warranty  agents  of  the 
manufacturer  who  will  remedy  the 
defect; 

(7)  When  applicable,  three  copies  of 
any  letters  of  notification  to  be  sent 
engine  owners; 

(8)  A  description  of  the  system  by 
which  the  manufacturer  will  assure  that 
an  adequate  supply  of  parts  is  available 
to  perform  the  repair  under  the  plan, 
and  that  the  supply  remains  both 
adequate  and  responsive  to  owner 
demand; 

(9)  Three  copies  of  all  necessary 
instructions  to  be  sent  to  those  persons 
who  are  to  perform  the  repair  under  the 
recall  plan; 

(10)  A  description  of  the  impact  of  the 
proposed  changes  on  fuel  consumption, 
performance,  and  safety  of  each  class  or 
category  of  engines  to  be  recalled; 

(11)  A  sample  of  any  label  to  be 
applied  to  engines  which  participated  in 
the  voluntary  recall  campaign. 

(b)  The  manufactiuer  must  submit  at 
least  one  report  on  the  progress  of  the 
recall  campaign.  Such  report  must  be 
submitted  no  later  than  18  months  from 
the  date  notification  was  begun  and 
include  the  following  information: 

(1)  The  methods  used  to  notify  both 
engine  owners,  dealers  and  other 
individuals  involved  in  the  recall 
campaign; 

(2)  The  number  of  engines  knovm  or 
estimated  to  be  affected  by  the  emission- 
related  defect  and  an  explanation  of  the 
means  by  which  this  number  was 
determined; 

(3)  The  number  of  engines  actually 
receiving  repair  imder  the  plan;  and 


(4)  The  number  of  engines  determined 
to  be  ineligible  for  remedial  action  due 
to  a  failure  to  propterly  maintain  or  use 
such  engines. 

§  90.805  Reports,  voluntary  recall  plan 
filing,  record  retention. 

(a)  Send  the  defect  report,  voluntary 
recall  plan,  and  the  voluntary  recall 
progress  report  to:  Director, 
Manufacturers  Opierations  Division, 
Environmental  Protection  Agency,  401 
M  St.  S.W.,  Washington,  D.C.  20460. 

(b)  Retain  the  information  gathered  by 
the  manufactiirer  to  compile  the  reports 
for  not  less  than  five  years  from  the  date 
of  the  manufacture  of  the  engines.  The 
manufacturer  must  make  this 
information  available  to  duly  authorized 
officials  of  the  EPA  upon  request. 

§  90.806  Responsibility  under  other  legal 
provisions  preserved. 

The  filing  of  any  report  under  the 
provisions  of  this  subpart  does  not  affect 
a  manufacturer’s  responsibility  to  file 
reports  or  applications,  obtain  approval, 
or  give  notice  under  any  provision  of 
law. 

§  90.807  Disclaimer  of  production  warranty 
applicability. 

(a)  The  act  of  filing  an  Emission 
Defect  Information  Report  is 
inconclusive  as  to  the  existence  of  a 
defect  subject  to  the  warranty  provided 
by  subpart  L  of  this  part. 

(b)  A  manufacturer  may  include  on 
each  page  of  its  Emission  Defect 
Information  Report  a  disclaimer  stating 
that  the  filing  of  a  Defect  Information 
Report  pursuant  to  these  regulations  is 
not  conclusive  as  to  the  applicability  of 
the  warranty  provided  by  subpart  L  of 
this  part. 

Subpart  J — Exclusion  and  Exemption 
of  Nonroad  Engines  from  Regulations 

§90.901  Applicability. 

The  requirements  of  subpart  J  are 
applicable  to  all  nonroad  engines  and 
vehicles  subject  to  the  provisions  of 
subpart  A  of  part  90. 

§90.902  Definitions. 

The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  The  following 
definitions  also  apply  to  this  subpart: 

Exemption  means  exemption  fiom  the 
prohibitions  of  §  90.1003. 

Export  exemption  means  an 
exemption  granted  under  §  90.1004(b) 
for  the  purpose  of  exporting  new 
nonroad  engines. 

National  security  exemption  means  an 
exemption  granted  under  §  90.1004(b) 
for  the  purpose  of  national  security. 

Manufacturer-owned  nonroad  engine 
means  an  uncertified  nonroad  engine 


owned  and  controlled  by  a  nonroad 
engine  manufacturer  and  used  in  a 
manner  not  involving  lease  or  sale  by 
itself  or  in  a  vehicle  employed  horn  year 
to  year  in  the  ordinary  course  of 
business  for  product  development, 
production  method  assessment,  and 
market  promotion  purposes. 

Testing  exemption  means  an 
exemption  granted  imder  §  90.1004(b) 
for  the  purpose  of  research, 
investigations,  studies,  demonstrations 
or  training,  but  not  including  national 
security. 

§  90.903  Exclusions,  application  of  section 
216(10)  of  the  Act 

(a)  For  the  purpose  of  determining  the 
applicability  of  section  216(10)  of  the 
Act,  an  internal  combustion  engine 
(including  the  fuel  system)  that  is  not 
used  in  a  motor  vehicle  is  deemed  a 
nonroad  engine,  if  it  meets  the 
definition  in  subpart  A  of  this  part.  For 
the  purpose  of  determining  the 
applicability  of  section  216(11)  of  the 
Act,  a  vehicle  powered  by  a  nonroad 
engine  is  deemed  a  nonroad  vehicle,  if 
it  meets  the  definition  in  subpart  A  of 
this  part.  Nonroad  engines  and  nonroad 
vehicles  do  not  include  features 
ordinarily  associated  with  military 
combat  such  as  armor  and/or  weaponry. 

(b)  EPA  will  maintain  a  list  of 
nonroad  engines  that  have  been 
determined  to  be  excluded  because  they 
are  used  solely  for  competition  or  for 
combat.  This  list  will  be  available  to  the 
public  and  may  be  obtained  by  writing 
to  the  following  address:  Chief, 
Manufacturers  Programs  Branch, 
Manufacturers  Operations  Division 
(6405-J),  Environmental  Protection 
Agency,  401  M  Street,  S.W., 

Washington,  D.C.  20460. 

(c)  Upon  written  request,  EPA  will 
make  written  determinations  as  to 
whether  certain  engines  are  or  are  not 
nonroad  engines.  Engines  that  are 
determined  not  to  be  nonroad  engines 
are  excluded  from  regulations  under 
this  part. 

§  90.904  Who  may  request  an  exemption. 

(a)  Any  person  may  request  a  testing 
exemption  under  §  90.905. 

(b)  Any  nonroad  engine  manufacturer 
may  request  a  national  security 
exemption  under  §  90.908. 

(c)  For  nonroad  engine  manufacturers, 
nonroad  engines  manufactured  for 
export  purposes  are  exempt  without 
application,  subject  to  the  provisions  of 
§  90.909. 

(d)  For  eligible  manufacturers,  as 
determined  by  §  90.906,  manufacturer- 
owned  nonroad  engines  are  exempt 
without  application,  subject  to  the 
provisions  of  §  90.906. 
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(e)  For  any  person,  display  nonroad 
engines  are  exempt  without  application, 
subject  to  the  provisions  of  §  90.907. 

§  90.905  Testing  exemption. 

(a)  Any  person  requesting  a  testing 
exemption  must  demonstrate  the 
following: 

(1)  That  the  proposed  test  program 
has  a  purpose  which  constitutes  an 
appropriate  basis  for  an  exemption  in 
accordance  with  §  90.1004(b),  and  in 
accordance  with  subsection  (b)  of  this 
section; 

(2)  That  the  proposed  test  program 
necessitates  the  granting  of  an 
exemption,  in  accordance  with 
subsection  (c)  of  this  section; 

(3)  That  the  proposed  test  program 
exhibits  reasonableness  in  scope,  in 
accordance  with  subsection  (d)  of  this 
section;  and 

(4)  That  the  proposed  test  program 
exhibits  a  degree  of  control  consonant 
with  the  purpose  of  the  program  and 
EPA’s  monitoring  requirements,  in 
accordance  with  subsection  (e)  of  this 
section. 

(b)  With  respect  to  the  purpose  of  the 
proposed  test  program,  an  appropriate 
purpose  would  be  research, 
investigations,  studies,  demonstrations, 
or  training,  but  not  national  security.  A 
concise  statement  of  purpose  is  a 
required  item  of  information. 

(c)  With  respect  to  the  necessity  that 
an  exemption  be  granted,  necessity 
arises  from  an  inability  to  achieve  the 
stated  purpose  in  a  practicable  manner 
without  performing  or  causing  to  be 
performed  one  or  more  of  the  prohibited 
acts  under  §  90.1003.  In  appropriate 
circumstances,  time  constraints  may  be 
a  sufficient  basis  for  necessity,  but  the 
cost  of  certification  alone,  in  the 
absence  of  extraordinary  circumstances, 
is  not  a  basis  for  necessity. 

(d)  With  respect  to  reasonableness,  a 
test  program  must  exhibit  a  duration  of 
reasonable  length  and  afiect  a 
reasonable  number  of  engines.  In  this 
regard,  required  items  of  information 
include: 

(1)  An  estimate  of  the  program’s 
duration;  and 

(2)  The  maximum  number  of  nonroad 
engines  involved. 

(e)  With  respect  to  control,  the  test 
program  must  incorporate  procedures 
consistent  with  the  purpose  of  the  test 
and  be  capable  of  affording  EPA 
monitoring  capability.  As  a  minimum, 
required  items  of  information  include: 

(1)  The  technical  nature  of  the  test; 

(2)  The  site  of  the  test; 

(3)  The  duration  and  accumulated 
engine  operation  associated  with  the 
test; 


(4)  The  ownership  arrangement  with 
regard  to  the  engines  involved  in  the 
test; 

(5)  The  intended  final  disposition  of 
the  engines; 

(6)  The  maiuier  in  which  the  engines 
used  in  the  test  will  be  identified,  and 
that  identification  recorded,  and  made 
available;  and 

(7)  The  means  or  procediu^  whereby 
test  results  will  be  recorded. 

(f)  A  manufacturer  of  new  nonroad 
engines  may  request  a  testing  exemption 
to  cover  nonroad  engines  intended  for 
use  in  test  programs  planned  or 
anticipated  over  the  course  of  a 
subsequent  one-year  period.  Unless 
otherwise  required  by  the  Director, 
Manufacturers  Operations  Division,  a 
manufacturer  requesting  such  an 
exemption  need  only  furnish  the 
information  required  by  paragraphs 

(a) (1)  and  (d)(2)  of  this  section  along 
with  a  description  of  the  recordkeeping 
and  control  procedures  that  will  be 
employed  to  assure  that  the  engines  are 
used  for  purposes  consistent  with 

§  90.1004(b). 

§90.906  Manufacturer-owned  exemption 
and  procertification  exemption. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  any  manufacturer- 
owned  nonroad  engine,  as  defined  by 
§  90.902,  is  exempt  fiom  §  90.1003, 
without  application,  if  the  manufacturer 
complies  with  the  following  terms  and 
conditions: 

(1)  The  manufacturer  must  establish, 
maintain,  and  retain  the  following 
adequately  organized  and  indexed 
information  on  each  exempted  engine: 

(1)  Engine  identification  number; 

(ii)  Use  of  the  engine  on  exempt 
status;  and 

(iii)  Final  disposition  of  any  engine 
removed  from  exempt  status. 

(2)  The  manufacturer  must  provide 
right  of  entry  and  access  to  these  records 
to  EPA  authorized  representatives  as 
required  by  §  90.506. 

(3)  Unless  the  requirement  is  waived 
or  an  alternative  procedure  is  approved 
by  the  Director,  Manufacturers 
Operations  Division,  the  manufacturer 
must  permanently  afiix  a  label  to  each 
nonroad  engine  on  exempt  status.  This 
label  should: 

(i)  Be  affixed  in  a  readily  visible 
portion  of  the  engine; 

(ii)  Be  attached  in  such  a  manner  that 
it  cannot  be  removed  without 
destruction  or  defacement; 

(iii)  State  in  the  English  language  and 
in  block  letters  and  numerals  of  a  color 
that  contrasts  with  the  background  of 
the  label,  the  following  information: 

(A)  The  label  heading  “Emission 
Control  Information;” 


(B)  Full  corporate  name  and 
trademark  of  manufacturer; 

(C)  Engine  displacement,  engine 
family  identification,  and  model  year  of 
engine;  or  person  or  office  to  be 
contacted  for  further  information  about 
the  engine; 

(D)  The  statement  “This  nonroad 
engine  is  exempt  from  the  prohibitions 
of40CFR  90.1003.” 

(4)  No  provision  of  paragraph  (a)(3)  of 
this  section  prevents  a  manufacturer 
from  including  any  other  information  it 
desires  on  the  label. 

§  90.907  Display  exemption. 

Where  an  uncertified  nonroad  engine 
is  a  display  engine  to  be  used  solely  for 
display  purposes,  will  only  be  operated 
incident  and  necessary  to  the  display 
purpose,  and  will  not  be  sold  unless  an 
applicable  certificate  of  conformity  has 
b^n  received  or  the  engine  has  b^n 
finally  admitted  pursuant  to  subpart  G 
of  this  part,  no  request  for  exemption  of 
the  engine  is  necessary. 

§  90.908  National  security  exemption. 

A  manufacturer  requesting  a  national 
security  exemption  must  state  the 
purpose  for  which  the  exemption  is 
required  and  the  request  must  be 
endorsed  by  an  agency  of  the  federal 
government  charged  with  responsibility 
for  national  defense. 

§  90.909  Export  exemptions. 

(a)  A  new  nonroad  engine  intended 
solely  for  export,  and  so  labeled  or 
tagged  on  the  outside  of  the  container 
and  on  the  engine  itself,  is  subject  to  the 
provisions  of  §  90.1003,  unless  the 
importing  country  has  new  nonroad 
engine  emission  standards  which  differ 
from  EPA  standards. 

(b)  For  the  purpose  of  paragraph  (a)  of 
this  section,  a  country  having  no 
standards,  whatsoever,  is  deemed  to  be 
a  country  having  emission  standards 
which  differ  firom  EPA  standards. 

(c)  EPA  will  maintain  a  list  of  foreign 
countries  that  have  in  force  nonroad 
emission  standards  identical  to  U.S. 

EPA  standards  and  have  so  notified 
EPA.  This  list  may  be  obtained  by 
writing  to  the  following  address:  Chief, 
Manufacturers  Programs  Branch, 
Manufacturers  Operations  Division 
(6405-J),  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  New  nonroad 
engines  exported  to  such  countries  must 
comply  with  U.S.  EPA  certification 
regulations. 

(d)  It  is  a  condition  of  any  exemption 
for  the  purpose  of  export  under 

§  90.1004(b)  that  such  exemption  be 
void  ab  initio  with  respect  to  a  new 
nonroad  engine  intended  solely  for 
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export  if  such  nonroad  engine  is  sold,  or 
offered  for  sale,  to  an  ultimate  purchaser 
in  the  United  States  for  purposes  other 
than  export. 

§  90.91 0  Granting  of  exemptions. 

(a)  If  upon  completion  of  the  review 
of  an  exemption  request  made  pursuant 
to  §  90.905  or  §  90.908,  EPA  determines 
it  is  appropriate  to  grant  such  an 
exemption,  a  memorandum  of 
exemption  is  to  be  prepared  and 
submitted  to  the  person  requesting  the 
exemption.  The  memorandum  is  to  set 
forth  the  basis  for  the  exemption,  its 
scope,  and  such  terms  and  conditions  as 
are  deemed  necessary.  Such  terms  and 
conditions  generally  include,  but  are  not 
limited  to,  agreements  by  the  applicant 
to  conduct  the  exempt  activity  in  the 
manner  described  to  EPA,  create  and 
maintain  adequate  records  accessible  to 
EPA  at  reasonable  times,  employ  labels 
for  the  exempt  engines  setting  forth  the 
nature  of  the  exemption,  take 
appropriate  measures  to  assure  that  the 
terms  of  the  exemption  are  met,  and 
advise  EPA  of  the  termination  of  the 
activity  and  the  ultimate  disposition  of 
the  engines. 

(b)  Any  exemption  granted  piusuant 
to  paragraph  (a)  of  this  section  is 
deemed  to  cover  any  subject  engine  only 
to  the  extent  that  the  specified  terms 
and  conditions  are  complied  with.  A 
breach  of  any  term  or  condition  causes 
the  exemption  to  be  void  ab  initio  with 
respect  to  any  engine.  Consequently,  the 
causing  or  the  performing  of  an  act 
prohibited  imder  §  90.1003(a)  (1)  or  (3), 
other  than  in  strict  conformity  with  all 
terms  and  conditions  of  this  exemption, 
renders  the  person  to  whom  the 
exemption  is  granted,  and  any  other 
person  to  whom  the  provisions  of 

§  90.1003  are  applicable,  liable  to  suit 
under  sections  204  and  205  of  the  Act. 

§90.911  Submission  of  exemption 
requests. 

Requests  for  exemption  or  further 
information  concerning  exemptions 
and/or  the  exemption  request  review 
procedure  should  be  addressed  to: 

Chief,  Manufacturers  Programs  Branch, 
Manufacturers  Operations  Division 
(6405-J),  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

§  90.91 2  T reatment  of  conf identiat 
information. 

The  provisions  for  treatment  of 
confidential  information  described  in 
§  90.4  apply  to  this  subpart. 


Subpart  K— Prohibited  Acts  and 
General  Enforcement  Provisions 

§90.1001  Applicability. 

The  requirements  of  subpart  K  are 
applicable  to  all  nonroad  engines  and 
vehicles  subject  to  the  provisions  of 
subpart  A  of  part  90. 

§90.1002  Definitiona. 

The  definitions  in  subpart  A  of  this 
part  apply  to  this  subpart.  All  terms  not 
defined  herein  or  in  subpart  A  have  the 
meaning  given  them  in  the  Act. 

§90.1003  Prohibited  acts. 

(a)  The  following  acts  and  the  causing 
thereof  are  prohibited: 

(1) (i)  In  the  case  of  a  manufacturer  of 
new  nonroad  engines  or  vehicles  for 
distribution  in  commerce,  the  sale,  the 
offering  for  sale,  or  the  introduction,  or 
delivery  for  introduction,  into 
commerce,  of  any  new'  nonroad  engine 
manufactured  after  the  applicable 
effective  date  imder  this  part  unless 
such  engine  is  covered  by  a  certificate  . 
of  conformity  issued  (and  in  effect) 
under  regulations  found  in  this  part. 

(ii)  In  the  case  of  any  person,  except 
as  provided  by  regulation  of  the 
Administrator,  the  importation  into  the 
United  States  of  any  new  nonroad 
engine  manufactured  after  the 
applicable  efiective  date  under  this  part 
unless  such  engine  is  covered  by  a 
certificate  of  conformity  issued  (and  in 
effect)  under  regulations  found  in  this 
part. 

(2) (i)  For  a  person  to  fail  or  refuse  to 
permit  access  to  or  copying  of  records 
or  to  fail  to  make  reports  or  provide 
information  required  imder  §  90.1004. 

(ii)  For  a  person  to  fail  or  refuse  to 
permit  entry,  testing  or  inspection 
authorized  under  §§90.126,  90.506  or 
90.1004. 

(iii)  For  a  person  to  fail  or  refuse  to 
perform  tests,  or  to  have  tests  performed 
as  required  under  §§  90.119,  90.504  or 
90.1004. 

(iv)  For  a  person  to  fail  to  establish  or 
maintain  records  as  required  under 
§90.1004. 

(3) (i)  For  a  person  to  remove  or  render 
inoperative  a  device  or  element  of 
design  installed  on  or  in  a  nonroad 
engine  in  compliance  with  regulations 
under  this  part  prior  to  its  sale  and 
delivery  to  the  ultimate  purchaser,  or  for 
a  person  knowingly  to  remove  or  render 
inoperative  such  a  device  or  element  of 
design  after  the  sale  and  delivery  to  the 
ultimate  purchaser;  or 

(ii)  For  a  person  to  manufacture,  sell 
or  ofier  to  sell,  or  install,  a  part  or 
component  intended  for  use  with,  or  as 
part  of,  a  nonroad  engine,  where  a 
principal  effect  of  the  part  or  component 


is  to  bypass,  defeat,  or  render 
inoperative  a  device  or  element  of 
design  installed  on  or  in  a  nonroad 
engine  in  compliance  with  regulations 
issued  under  this  part,  and  where  the 
person  knows  or  should  know  that  the 
part  or  component  is  being  ofiered  for 
sale  or  installed  for  this  use  or  put  to 
such  use. 

(4)  For  a  manufacturer  of  a  new 
nonroad  engine  subject  to  standards 
prescribed  under  this  part: 

(i)  To  sell,  offer  for  sale,  or  introduce 
or  deliver  into  commerce,  a  nonroad 
engine  unless  the  manufacturer  has 
complied  with  the  requirements  of 
§90.1102. 

(ii)  To  sell,  offer  for  sale,  or  introduce 
or  deliver  into  commerce,  a  ntmroad 
engine  unless  a  label  or  tag  is  affixed  to 
the  engine  in  accordance  with 

Tlations  under  this  part. 

i)  To  provide  directly  or  indirectly 
in  any  communication  to  the  ultimate 
purchaser  or  a  subsequent  purchaser 
that  the  coverage  of  a  warranty  under 
the  Act  is  conditioned  upon  use  of  a 
part,  component,  or  system 
manufactured  by  the  manufacturer  or  a 
person  acting  for  the  manufacturer  or 
under  its  control,  or  conditioned  upon 
service  performed  by  such  persons, 
except  as  provided  in  subpart  L  of  this 
part. 

(iv)  To  fail  or  refuse  to  comply  with 
the  terms  and  conditions  of  the 
warranty  under  subpart  L  of  this  part. 

(5)  For  a  manufacturer  of  new 
nonroad  vehicles  to  distribute  in 
commerce,  sell,  offer  for  sale,  or 
introduce  into  commerce,  nonroad 
vehicles  which  contain  an  engine  not 
covered  by  a  certificate  of  conformity 
(except  as  specified  in  paragraph  (b)(4) 
of  this  section)  or  which  contain  a 
handheld  engine  in  a  nonhandheld 
vehicle. 

(6)  For  a  person  to  circumvent  or 
attempt  to  circumvent  the  residence 
time  requirements  of  Paragraph  (a) 
(2)(iii)  of  this  Section  of  the  nonroad 
engine  definition  in  §  90.3. 

(b)  For  the  purposes  of  enforcement  of 
this  part,  the  following  apply: 

(1)  Nothing  in  paragraph  (a)  of  this  . 
section  is  to  be  construed  to  require  the 
use  of  manufacturer  parts  in 
maintaining  or  repairing  a  nonroad 
engine. 

12)  Actions  for  the  purpose  of  repair 
or  replacement  of  a  device  or  element  of 
design  or  any  other  item  are  not 
considered  prohibited  acts  under 
§  90.1003(a)  if  the  actions  are  a 
necessary  and  temporary  procedure,  the 
device  or  element  is  replaced  upon 
completion  of  the  procedure,  and  the 
action  results  in  the  proper  functioning 
of  the  device  or  element  of  design. 
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(3)  Actions  for  the  purpose  of  a 
conversion  of  a  nonroad  engine  for  use 
of  a  clean  alternative  fuel  (as  defined  in 
Title  II  of  the  Act)  are  not  considered 
prohibited  acts  under  §  90.1003(a)  if: 

(i)  The  vehicle  complies  with  the 
applicable  standard  when  operating  on 
the  alternative  fuel,  and  the  device  or 
element  is  replaced  upon  completion  of 
the  conversion  procedure,  and 

(ii)  In  the  case  of  engines  converted  to 
dual  fuel  or  flexible  use,  the  action 
results  in  proper  functioning  of  the 
device  or  element  when  the  nonroad 
eneine  operates  on  conventional  fuel. 

(4)  Certified  nonroad  engines  shall  be 
used  in  all  vehicles  that  are  self- 
propelled,  portable,  transportable,  ot  are 
intended  to  be  propelled  while 
performing  their  function  unless  the 
manufacturer  of  the  vehicle  can  prove 
that  the  vehicle  will  be  used  in  a 
manner  consistent  with  paragraph  (2)  of 
the  definition  of  nonroad  engine  in 

§  90.3  of  this  part.  Nonroad  vehicle 
manufacturers  may  continue  to  use 
noncertified  nonroad  engines  built  prior 
to  the  effective  date  until  noncertified 
engine  inventories  are  depleted; 
however,  stockpiling  (i.e.,  build  up  of  an 
inventory  of  engines  outside  of  normal 
business  practices)  of  noncertified 
nonroad  engines  will  be  considered  a 
violation  of  this  section. 

§  90.1 004  General  enforcement  provisions. 

(a)  Information  collection  provisions. 

(1)  Every  manufacturer  of  new  nonroad 
engines  and  other  persons  subject  to  the 
requirements  of  this  part  must  establish 
and  maintain  records,  perform  tests 
where  such  testing  is  not  otherwise 
reasonably  available  under  this  part, 
make  reports  and  provide  information 
the  Administrator  may  reasonably 
require  to  determine  whether  the 
manufacturer  or  other  person  has  acted 
or  is  acting  in  compliance  with  this  part 
or  to  otherwise  carry  out  the  provisions 
of  this  part,  and  must,  upon  request  of 
an  officer  or  employee  duly  designated 
by  the  Administrator,  permit  the  officer 
or  employee  at  reasonable  times  to  have 
access  to  and  copy  such  records.  The 
manufacturer  shall  comply  in  all 
respects  with  the  requirements  of 
subpart  I  of  this  part. 

(2)  For  purposes  of  enforcement  of 
this  part,  an  officer  or  employee  duly 
designated  by  the  Administrator,  upon 
presenting  appropriate  credentials,  is 
authorized: 

(i)  To  enter,  at  reasonable  times,  any 
establishment  of  the  manufacturer,  or  of 
any  person  whom  the  manufacturer 
engaged  to  perfom  any  activity  required 
under  paragraph  (a)(1)  of  this  section, 
for  the  purposes  of  inspecting  or 
observing  any  activity  conducted 


pursuant  to  paragraph  (a)(1)  of  this 
section;  and 

(ii)  To  inspect  records,  files,  papers, 
processes,  controls,  and  facilities  used 
in  performing  an  activity  required  by 
paragraph  (a)(1)  of  this  section,  by  the 
manufacturer  or  by  a  person  whom  the 
manufacturer  engaged  to  perform  the 
activity. 

(b)  Exemption  provision.  The 
Administrator  may  exempt  a  new 
nonroad  engine  fi’om  §  90.1003  upon 
such  terms  and  conditions  as  the 
Administrator  may  find  necessary  for 
the  purpose  of  export,  research, 
investigations,  studies,  demonstrations, 
or  training,  or  for  reasons  of  national 
security. 

(c)  Importation  provision.  (1)  A  new 
nonroad  engine  or  vehicle  offered  for 
importation  or  imported  by  a  person  in 
violation  of  §  90.1003  is  to  be  refused 
admission  into  the  United  States,  but 
the  Secretary  of  the  Treasury  and  the 
Administrator  may,  by  joint  regulation, 
provide  for  deferring  a  final 
determination  as  to  admission  and 
authorizing  the  delivery  of  such  a 
nonroad  engine  offered  for  import  to  the 
owner  or  consignee  thereof  upon  such 
terms  and  conditions  (including  the 
furnishing  of  a  bond)  as  may  appear  to 
them  appropriate  to  insure  that  the 
nonroad  engine  will  be  brought  into 
conformity  with  the  standards, 
requirements,  and  limitations  applicable 
to  it  under  this  part. 

(2)  If  a  nonroad  engine  is  finally 
refused  admission  under  this  paragraph, 
the  Secretary  of  the  Treasury  shall  cause 
disposition  thereof  in  accordance  with 
the  customs  laws  unless  it  is  exported, 
under  regulations  prescribed  by  the 
Secretary,  within  90  days  of  the  date  of 
notice  of  the  refusal  or  additional  time 
as  may  be  permitted  pursuant  to  the 
regulations. 

(3)  Disposition  in  accordance  with  the 
customs  laws  may  not  be  made  in  such 
manner  as  may  result,  directly  or 
indirectly,  in  &e  sale,  to  the  ultimate 
purchaser,  of  a  new  nonroad  engine  that 
foils  to  comply  with  applicable 
standards  of  the  Administrator  under 
this  part. 

(d)  Export  provision.  A  new  nonroad 
engine  intended  solely  for  export,  and 
so  labeled  or  tagged  on  the  outside  of 
the  container  and  on  the  engine  itself, 
shall  be  subject  to  the  provisions  of 

§  90.1003,  except  that  if  the  country  that 
is  to  receive  the  engine  has  emission 
standards  that  differ  from  the  standards 
prescribed  under  subpart  B  of  this  part, 
then  the  engine  must  comply  with  the 
standards  of  the  country  that  is  to 
receive  the  engine. 


§  90.1005  Injunction  proceedings  for 
prohibited  acts. 

(a)  The  district  courts  of  the  United 
States  have  jurisdiction  to  restrain 
violations  of  §  90.1003. 

(b)  Actions  to  restrain  such  violations 
must  be  brought  by  and  in  the  name  of 
the  United  States.  In  an  action, 
subpoenas  for  witnesses  who  are 
required  to  attend  a  district  court  in  any 
district  may  run  into  any  other  district. 

§90.1006  Penalties. 

(a)  Violations.  A  violation  of  the 
requirements  of  this  subpart  is  a 
violation  of  the  applicable  provisions  of. 
the  Act  and  is  subject  to  the  penalty 
provisions  thereunder. 

(1)  A  person  who  violates 

§  90.1003(a)(1),  (a)(4),  or  (a)(5).  or  a 
manufacturer  or  dealer  who  violates 
§  90.1003(a)(3)(i),  is  subject  to  a  civil 
penalty  of  not  more  than  $25,000  for 
each  violation. 

(2)  A  person  other  than  a 
manufacturer  or  dealer  who  violates 
§  90.1003(a)(3)(i)  or  any  person  who 
violates  §  90.1003(a)(3)(ii)  is  subject  to  a 
civil  penalty  of  not  more  than  $2,500  for 
each  violation. 

(3)  A  violation  with  respect  to 

§  90.1003(a)(1).  (a)(3)(i),  (a)(4),  or  (a)(5) 
constitutes  a  separate  offense  with 
respect  to  each  nonroad  engine. 

(4)  A  violation  with  respect  to 

§  90.1003(a)(3)(ii)  constitutes  a  separate 
offense  with  respect  to  each  part  or 
component.  Each  day  of  a  violation  with 
respect  to  §  90.1003(a)(6)  constitutes  a 
separate  ofiense. 

(5)  A  person  who  violates 

§  90.1003(a)(2)  or  (a)(6)  is  subject  to  a 
civil  p>enalty  of  not  more  than  $25,000 
per  day  of  violation. 

(b)  Civil  actions.  The  Administrator 
may  commence  a  civil  action  to  assess 
and  recover  any  civil  penalty  under 
paragraph  (a)  of  this  section. 

(1)  An  action  under  this  paragraph 
may  be  brought  in  the  district  court  of 
the  United  States  for  the  district  in 
which  the  violation  is  alleged  to  have 
occurred,  the  defendant  resides,  or  the 
Administrator’s  principal  place  of 
business  is  located,  and  in  which  the 
court  has  jurisdiction  to  assess  a  civil 
penalty. 

(2)  In  determining  the  amount  of  a 
civil  penalty  to  be  assessed  under  this 
paragraph,  the  court  is  to  take  into 
account  the  gravity  of  the  violation,  the 
economic  benefit  or  savings  (if  any) 
resulting  from  the  violation,  the  size  of 
the  violator’s  business,  the  violator’s 
history  of  compliance  with  Title  II  of  the 
Act,  action  taken  to  remedy  the 
violation,  the  effect  of  the  penalty  on  the 
violator’s  ability  to  continue  in 
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business,  and  such  other  matters  as 
justice  may  require. 

(3)  In  any  such  action,  subpoenas  for 
witnesses  who  are  required  to  attend  a 
district  court  in  any  district  may  run 
into  any  other  district. 

(c)  Administrative  assessment  of 
certain  penalties.  (1)  Administrative 
penalty  authority.  In  lieu  of 
commencing  a  civil  action  under 
paragraph  (b)  of  this  section,  the 
Administrator  shall  assess  any  civil 
penalty  prescribed  in  paragraph  (a)  of 
this  section,  except  that  the  maximum 
amount  of  penalty  sought  against  each 
violator  in  a  penalty  assessment 
proceeding  can  not  exceed  $200,000, 
unless  the  Administrator  and  the 
Attorney  General  jointly  determine  that 
a  matter  involving  a  larger  penalty 
amount  is  appropriate  for  administrative 
penalty  assessment.  Any  such 
determination  by  the  Administrator  and 
the  Attorney  General  is  not  subject  to 
judicial  review.  Assessment  of  a  civil 
penalty  is  made  by  an  order  made  on 
the  record  after  opportunity  for  a 
hearing  held  in  accordance  with  the 
procedures  found  at  part  22  of  this 
chapter.  The  Administrator  may 
compromise,  or  remit,  with  or  without 
conditions,  any  administrative  penalty 
which  may  be  imposed  imder  this 
section. 

(2)  Determining  amount.  In 
determining  the  amount  of  any  civil 
penalty  assessed  under  this  subsection, 
the  Ac^inistrator  is  to  take  into  account 
the  gravity  of  the  violation,  the 
economic  benefit  or  savings  (if  any) 
resulting  from  the  violation,  the  size  of 
the  violator’s  business,  the  violator’s 
history  of  compliance  with  Title  11  of  the 
Act,  action  taken  to  remedy  the 
violation,  the  effect  of  the  penalty  on  the 
violator’s  ability  to  continue  in 
business,  and  such  other  matters  as 
justice  may  require. 

(3)  Effect  of  administrator’s  action,  (i) 
Action  by  the  Administrator  under  this 
paragraph  does  not  affect  or  limit  the 
Administrator’s  authority  to  enforce  any 
provisions  of  this  part;  except  that  any 
violation  with  respect  to  which  the 
Administrator  has  commenced  and  is 
diligently  prosecuting  an  action  under 
this  part,  or  for  which  the  Administrator 
has  issued  a  final  order  not  subject  to 
further  judicial  review  and  for  which 
the  violator  has  paid  a  penalty 
assessment  under  this  part  may  not  be 
the  subject  of  a  civil  penalty  action 
under  paragraph  (b)  of  this  section. 

(ii)  No  action  by  the  Administrator 
under  this  part  afiects  a  person’s 
obligation  to  comply  with  a  section  of 
this  part. 

(4)  Finality  of  order.  An  order  issued 
under  this  part  becomes  final  30  days 


after  its  issuance  unless  a  petition  for 
judicial  review  is  filed  under  paragraph 
(c)(5)  of  this  section. 

(5)  Judicial  review,  (i)  A  person 
against  whom  a  civil  penalty  is  assessed 
in  accordance  with  this  part  may  seek 
review  of  the  assessment  in  the  United 
States  District  Court  for  the  District  of 
Columbia  or  for  the  district  in  which  the 
violation  is  alleged  to  have  occurred,  in 
which  such  person  resides,  or  where  the 
person’s  principle  place  of  business  is 
located,  within  the  30-day  period 
beginning  on  the  date  a  civil  penalty 
order  is  issued.  The  person  must 
simultaneously  send  a  copy  of  the  filing 
by  certified  mail  to  the  Administrator 
and  the  Attorney  General. 

(ii)  The  Administrator  must  file  in  the 
court  within  30  days  a  certified  copy,  or 
certified  index,  as  appropriate,  of  the 
record  on  which  the  order  was  issued. 
The  court  is  not  to  set  aside  or  remand 
any  order  issued  in  accordance  with  the 
requirements  of  this  paragraph  imless 
substantial  evidence  does  not  exist  in 
the  record,  taken  as  a  whole,  to  support 
the  finding  of  a  violation  or  unless  &e 
Administrator’s  assessment  of  the 
penalty  constitutes  an  abuse  of 
discretion,  and  the  court  is  not  to 
impose  additional  civil  penalties  imless 
the  Administrator’s  assessment  of  the 
penalty  constitutes  an  abuse  of 
discretion.  In  any  proceedings,  the 
United  States  may  seek  to  recover  civil 
penalties  assessed  under  this  section. 

(6)  Collection,  (i)  If  any  person  fails  to 
pay  an  assessment  of  a  civil  penalty 
imposed  by  the  Administrator  as 
provided  in  this  part  after  the  order 
making  the  assessment  has  become  final 
or  after  a  court  in  an  action  brought 
under  paragraph  (c)(5)  of  this  section 
has  entered  a  final  judgment  in  favor  of 
the  Administrator,  the  Administrator  is 
to  request  that  the  Attorney  General 
bring  a  civil  action  in  an  appropriate 
district  court  to  recover  the  amount 
assessed  (plus  interest  at  rates 
established  pursuant  to  section 
6621(a)(2)  of  the  Internal  Revenue  Code 
of  1986  from  the  date  of  the  final  order 
or  the  date  of  final  judgment,  as  the  case 
may  be).  In  such  an  action,  the  validity, 
amount,  and  appropriateness  of  the 
penalty  are  not  subject  to  review. 

(ii)  A  person  who  fails  to  pay  on  a 
timely  basis  the  amount  of  an 
assessment  of  a  civil  penalty  as 
described  in  paragraph  (c)(6)(i)  of  this 
section  is  required  to  pay,  in  addition  to 
that  amount  and  interest,  the  United 
States’  enforcement  expenses,  including 
attorney’s  fees  and  costs  for  collection 
proceedings,  and  a  quarterly 
nonpayment  penalty  for  each  quarter 
during  which  the  failure  to  pay  persists. 
The  nonpayment  penalty  is  an  amount 


equal  to  10  percent  of  the  aggregate 
amount  of  that  person’s  penalties  and 
nonpayment  penalties  which  are  unpaid 
as  of  the  beginning  of  such  quarter. 

Subpart  L — Emission  Warranty  and 
Maintenance  Instructions 

§90.1101  Applicability. 

The  requirements  of  subpart  L  are 
applicable  to  all  nonroad  engines  and 
vehicles  subject  to  the  provisions  of 
subpart  A  of  part  90. 

§90.1102  Definitions. 

The  definitions  of  subpdrt  A  of  this 
part  apply  to  this  subpart. 

§  90.1 1 03  Emission  warranty,  warranty 
period. 

(a)  Warranties  imposed  by  this 
subpart  shall  be  for  the  first  two  years 
of  engine  use  from  the  date  of  sale  to  the 
ultimate  purchaser. 

(b)  The  manufacturer  of  each  new 
noiuroad  engine  must  warrant  to  the 
ultimate  puu^aser  and  each  subsequent 
purchaser  that  the  engine  is  designed, 
built,  and  equipped  so  as  to  conform  at 
the  time  of  sale  with  applicable 
regulations  under  section  213  of  the  Act, 
and  the  engine  is  free  from  defects  in 
materials  and  workmanship  which 
cause  such  engine  to  fail  to  conform 
with  applicable  regulations  for  its 
warranty  period. 

(c)  In  the  case  of  a  nonroad  engine 
part,  the  manufacturer  or  rebuilder  of 
the  part  may  certify  according  to 

§  85.2112  of  this  chapter  that  use  of  the 
part  will  not  result  in  a  failure  of  the 
engine  to  comply  with  emission 
standards  promulgated  in  this  part. 

(d)  For  the  purposes  of  this  section, 
the  owner  of  any  nonroad  engine 
warranted  under  this  part  is  responsible 
for  the  proper  maintenance  of  the 
engine  as  stated  in  the  manufacturer’s 
written  instructions.  Proper 
maintenance  generally  includes 
replacement  and  service,  at  the  owner’s 
expense  at  a  service  establishment  or 
facility  of  the  owner’s  choosing,  such 
items  as  spark  plugs,  points, 
condensers,  and  any  other  part,  item,  or 
device  related  to  emission  control  (but 
not  designed  for  emission  control) 
under  the  terms  of  the  last  sentence  of 
section  207(a)(3)  of  the  Act,- unless  such 
part,  item,  or  device  is  covered  by  any 
warranty  not  mandated  by  this  Act. 

§  90.1 104  Furnishing  of  maintenance 
instructions  to  ultimate  purchaser. 

(a)  The  manuftctiner  must  furnish  or 
cause  to  be  fumisbed  to  the  ultimate 
purchaser  of  each  new  nonroad  engine 
written  instructions  for  the  maintenance 
needed  to  assure  proper  functioning  of 
the  emission  control  system. 
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(b)  The  manufacturer  must  provide  in 
boldface  type  on  the  first  page  of  the 
written  maintenance  instructions  notice 
that  maintenance,  replacement,  or  repair 
of  the  emission  control  devices  and 
systems  may  be  performed  by  any 
nonroad  engine  repair  establishment  or 
individual. 

(c)  The  instructions  under  paragraph 
(b)  of  this  section  will  not  include  any 
condition  on  the  ultimate  purchaser’s 
using,  in  connection  with  such  engine, 
any  component  or  service  (other  than  a 
component  or  service  provided  without 
charge  imder  the  terms  of  the  purchase 
agreement)  which  is  identified  by  brand, 
trade,  or  corporate  name.  Such 
instructions  also  will  not  directly  or 
indirectly  distinguish  between  service 
performed  by  the  franchised  dealers  of 
such  manufacturer  or  any  other  service 
establishments  with  which  such 
manufacturer  has  a  commercial 
relationship  and  service  performed  by 
independent  nonroad  engine  repair 
facilities  with  which  such  manufacturer 
has  no  commercial  relationship. 

(d)  The  prohibition  of  paragraph  (c)  of 
this  section  may  be  waived  by  the 
Administrator  if: 

(1)  The  manufacturer  satisfies  the 
Administrator  that  the  engine  will 
function  properly  only  if  the  component 
or  service  so  identified  is  used  in 
connection  with  such  engine;  and 

(2)  The  Administrator  finds  that  such 
a  waiver  is  in  the  public  interest. 

(FR  Doc.  95-14221  Filed  6-30-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Parts  882, 887, 982,  and  983 

[Docket  No.  R-85-1628;  FR-2294-F-02] 

RIN  2577-AB14 

Section  8  Certificate  and  Voucher 
Programs  Conforming  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  combines  and 
conforms  rules  for  tenant-based  rental 
assistance  under  the  rental  certificate 
and  the  rental  voucher  programs.  This 
rule  also  amends  requirements  for 
project-based  assistance  imder  the  rental 
certificate  program. 

EFFECTIVE  DATE:  Information  collections 
in  this  rule  must  be  reviewed  by  the 
Office  of  Management  and  Budget  imder 
the  Paperwork  Reduction  Act  of  1980. 
Upon  0MB  approval  of  the  information 
collections,  HUD  will  publish  a  notice 
in  the  Federal  Register  announcing  the 
effective  date  of  the  rule  and  adding  the 
OMB  approved  control  numbers.  It  is 
anticipated  that  this  OMB  approval 
process  will  be  concluded,  and  that  the 
rule  will  be  made  effective,  by  60  days 
after  the  date  of  publication  of  this  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madeline  Hastings,  Director,  Rental 
Assistance  Division,  Room  4204. 
Telephone  numbers  (202)  708-2841 
(voice);  (202)  708-0850  (TDD).  (These 
are  not  toll-fiee  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3520).  See 
the  Notice  of  Information  Collections 
published  elsewhere  in  today’s  issue  of 
the  Federal  Register,  inviting  public 
comment  on  the  estimated  burden  on 
the  public  associated  with  the  rule.  (Of 
course,  as  part  of  this  process,  it  is 
possible  that  there  will  be  changes  made 
to  the  information  collections.)  No 
person  may  be  subjected  to  a  penalty  for 
feilure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number,  to  be  announced  by 
separate  notice  in  the  Federal  Register. 


Discussion 

History  and  Scope  of  Rule 

On  February  24, 1993  HUD  published 
a  comprehensive  proposed  rule  to 
combine  and  conform  the  rules  for 
tenant-based  Section  8  rental  assistance 
imder  the  certificate  and  voucher 
programs.  (58  FR 11292)  The  proposed 
rule  would  also  have  amended 
requirements  for  project-based 
assistance  imder  the  Section  8 
certificate  program. 

HUD  received  approximately  400 
comments  on  the  proposed  rule  that 
generally  approve  the  broad  purpose  of 
die  rule.  Comments  object  to  particular 
features  of  the  rule.  Many  of  the 
objections  pertain  to  provisions 
implementing  statutory  requirements, 
particularly  the  requirement  that  an 
owner  notify  HUD  when  terminating 
tenancy  for  a  business  or  economic 
reason,  and  the  prohibition  of 
discrimination  by  multifamily  owners 
against  certificate  or  voucher  holders. 

On  July  18, 1994  HUD  published  the 
first  portion  of  the  comprehensive  rule 
for  the  tenant-based  program:  The  final 
rule  on  unified  admission  procedures. 
(59  FR  36662)  At  that  time,  part  982, 
subparts  A  and  E  were  added.  Today’s 
final  rule  covers  other  aspects  of  the 
comprehensive  rule  for  the  tenant-based 
programs,  adding  8  subparts  and 
reserving  3  other  subparts.  The  rule  also 
contains  the  regulations  for  the  project- 
based  certificate  program,  included  in 
part  983. 

Today’s  final  rule  does  not  include 
requirements  concerning: 

— Calculation  of  the  rent  and  housing 
assistance  payment  for  the  tenant  or 
project-based  programs. 

— “Special  housing  types”:  program 
variants  to  meet  special  housing 
needs,  such  as  congregate  housing, 
shared  housing,  single  room 
occupancy  housing  and  independent 
group  residences. 

HUD  will  issue  a  final  rule  on  these 
subjects.  Until  the  final  rule  is  issued, 
these  subjects  will  be  governed  by 
requirements  in  the  existing  program 
rules.  The  final  rule  may  also  include 
further  revisions  of  program  admission 
procedures,  or  subjects  in  today’s  final 
rule. 

I.  Requirements  and  Plans  for  HA 
Administration  of  Program 

A.  Demonstrating  HA  Authority  and 
Jurisdiction 

The  rule  provides  that  an  HA  must 
furnish  HUD  a  legal  opinion  on  the 
HA’s  jurisdiction  and  authority  to 
administer  the  tenant-based  programs. 
(§  982.51)  A  comment  suggests  ffiat 


agencies  already  participating  in  the 
program  should  1^  exempt  horn  this 
retirement. 

The  new  rule  does  not  add  a  new 
requirement.  Since  the  beginning  of  the 
tenant-based  programs,  agencies  have 
had  to  provide  evidence  of  the  HA 
authority  and  of  the  area  where  the  HA 
was  authorized  to  operate  the  programs 
under  State  and  local  law.  A  correct 
determination  of  the  HA  jurisdiction  has 
important  consequences  for  day  to  day 
administration  of  the  program  by  the 
HA.  Families  may  move  anywhere  in 
the  HA  jurisdiction,  and  outside  the  HA 
jurisdiction,  under  portability 
procedures.  The  new  rule  does  not 
automatically  require  any  new 
submission  by  the  HA  if  the  HA  legal 
opinion  is  already  on  file  with  HUD, 
and  gives  HUD  the  necessary  evidence 
of  the  HA  jurisdiction  and  operating 
area.  Of  course,  the  HA  must  furnish 
new  information  if  there  is  a  change  in 
State  law  or  legal  authority,  such  as  a 
court  decision  determining  the  HA 
jurisdiction. 

Under  the  old  program  regulations 
and  handbook,  the  HA  was  required  to 
show  the  governmental  jurisdiction  in 
which  the  HA  was  “not  legally  barred” 
by  State  law  firom  entering  and 
administering  assistance  contracts  for 
program  participants.  This  formulation 
emphasized  the  freedom  of  the 
participant  to  lease  a  unit  anywhere  the 
HA  was  not  legally  prohibited  frxim 
administering  assistance.  Since  tbe 
beginning  of  portability,. a  participant 
family  could  move  outside  the 
jurisdiction  of  the  original  HA  (for  non¬ 
resident  applicants,  portability  applies 
after  the  first  year  in  the  pro^m).  In 
the  final  rule,  the  term  “jurisdiction”  is 
defined  as  the  area  where  the  HA  is 
authorized  to  administer  the  program 
under  State  or  local  law.  (§  982.4) 

B.  HA  Local  Policies 

The  HA  must  adopt  a  plan  that  states 
HA  local  policies  for  miming  the  tenant- 
based  program.  Under  the  proposed 
mle,  the  HA  adopted  local  policies 
governing  all  major  aspects  of  HA 
program  administration.  In  accordance 
with  past  practice,  the  HA  would  have 
been  required  to  adopt  both  an 
“administrative  plan”  for  general 
program  administration,  and  a  separate 
“equal  opportunity  plan”  for 
compliance  with  fair  housing 
requirements.  The  proposed  mle 
provided  that  the  HA  administrative 
plan  and  equal  opportunity  plan  be 
approved  in  advance  by  HUD. 

Comments  largely  commend  HUD  for 
allowing  HAs  broad  discretion  to  adopt 
local  policies  for  operation  of  the 
tenant-based  program.  HUD  should 
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direct  what  subjects  must  be  covered  by 
HA  administrative  policies,  while 
leaving  HAs  discretion  on  how  to 
regulate  the  prescribed  subjects. 
Comments  piarticularly  welcome  new 
regulatory  provisions  confirming  that  an 
HA  may  adopt  local  policies  concerning 
family  absence  from  the  assisted  unit, 
program  participation  after  break  up  of 
the  assisted  family,  maximum  security 
deposit,  and  enforcement  of  participant 
obligations.  (Provisions  on  these 
subjects  are  discussed  later  in  the 
preamble.) 

However,  HA  comments  express 
concern  with  the  cost  and 
administrative  burden  of  adopting  and 
revising  HA  policies.  Comments  ask 
clarification  of  a  proposed  provision 
stating  that  the  HA  must  revise  the 
administrative  plan  or  equal 
opportunity  plan  to  change  the  policies 
covered  by  the  plan.  Comments 
recommend  combining  the  equal 
opportunity  and  administrative  plans. 

Comments  discuss  the  difficulty  and 
delay  in  securing  HUD  approval  for  new 
HA  policies.  Some  comments 
recommend  a  regulatory  time  limit  for 
HUp  review  of  the  HA  policy. 

Comments  suggest  that  the  HA  should 
be  required  to  give  notice  of  proposed 
changes  in  HA  policies  to  participants 
and  interested  organizations  or 
advocates,  and  that  the  HA  should  be 
required  to  give  copies  of  the  HA 
policies  to  each  applicant  or  participant. 

On  reconsideration,  HUD  has  made  a 
number  of  changes  in  the  provisions  on 
HA  local  policies: 

— ^Merging  the  equal  opportunity  and 
administrative  plans  into  a  single 
Ian; 

imiting  the  subjects  that  must  be 
contained  in  the  plan;  and 
— ^Eliminating  the  blanket  requirement 
for  HUD  advance  approval  of  HA 
policies  in  the  administrative  plan. 

In  the  final  rule,  HUD  has  decided  to 
eliminate  the  requirement  for  separate 
administrative  and  equal  opportunity 
plans.  An  HA’s  discretionary  policies 
will  be  contained  in  the  administrative 
plan.  This  change  eliminates  the 
artificial  distinction  between  equal 
opportunity  issues  and  ordinary 
administrative  policies.  The  final  rule 
removes  the  requirement  for  separate 
overlapping  or  duplicative  coverage 
under  the  prior  equal  opportunity  and 
administrative  plans,  such  as  policies 
for  selection  of  program  participants. 
All  aspects  of  program  administration 
must  1^  consistent  with  the  HA’s 
obligation  to  operate  the  program  in 
accordance  with  civil  rights 
requirements. 

Under  the  terms  of  the  proposed  rule, 
the  administrative  plan  would  have 


been  a  comprehensive  statement  of  HA 
local  policies  for  administration  of  the 
program.  Under  the  final  rule,  the 
mandatory  coverage  of  the 
administrative  plan  is  only  foctissed  on 
equal  opportimity  requirements  and 
programmatic  policies  for  the  specific 
areas  listed  in  the  rule.  (§  982.54(d)) 
While  HA  policy  and  practice  in  other 
areas  (such  as  financial  management) 
have  a  vital  role  in  operation  of  the 
tenant-based  program,  HUD  review  and 
oversight  will  focus  on  the  results  of  HA 
policies,  not  on  whether  the  HA  has 
adopted  a  written  policy  to  achieve 
these  results  (or  has  obtained  HUD 
roval  for  such  a  policy), 
esides  listing  specific  subjects  that 
had  to  be  included  in  the  administrative 
plan,  the  proposed  rule  also  would  have 
required  the  HA  to  include  unspecified 
“other  local  HA  policies”  for 
administration  of  the  program.  In  the 
final  rule,  this  residual  category  is  * 
deleted.  The  HA  is  only  required  to 
cover  the  specific  subjects  listed  in  the 
rule.  In  defining  this  mandatory 
coverage,  HUD  does  not  express  any 
view  that  other  matters  are  not 
important,  or  that  the  HA  should  not 
adopt  formal  written  policies  for  the 
guidance  of  program  officials.  However, 
the  decision  whether  to  adopt  such 
additional  policies  is  left  to  the  local 
judgment  and  managerial  experience  of 
the  individual  HA. 

Before  this  rule,  the  HA  was  required 
to  submit  the  administrative  plan  for 
HUD  approval.  In  the  final  rule,  this 
requirement  is  deleted.  For  most 
purposes,  the  HA  may  adopt  and  revise 
HA  policies  without  asking  for  HUD 
approval.  However,  the  policies  in  the 
administrative  plan  must  comply  with 
HUD  requirements.  The  HA  must  give 
HUD  a  copy  of  the  administrative  plan. 
(§  982.54(b)) 

By  eliminating  the  HUD  approval 
requirement,  the  new  rule  substantially 
increases  the  HA’s  day-to-day  autonomy 
in  administration  of  the  program,  and 
minimizes  HUD  interference  in  HA 
policy  decisions.  At  the  same  time,  HUD 
retains  the  authority  for  necessary 
oversight  and  audit  of  HA  operations.  If 
HA  policies  violate  HUD  requirements, 
the  HA  must  revise  the  administrative 
plan  to  comply  with  HUD  requirements. 
(§  982.54(b))  Instead  of  using  HUD 
administrative  resources  for  routine 
review  and  approval  of  policies  in  the 
HA  administrative  plans,  HUD  can 
concentrate  available  HUD  staff  on 
discovery  and  correction  of  the  most 
serious  HA  problems  in  managing  the 
pro^m. 

Since  the  rule  generally  lifts  the 
requirement  for  prior  HUD  approval  of 
HA  administrative  policies,  an  HA  can 


revise  its  policy  more  quickly  and 
easily.  The  HA  does  not  need  to  wait  for 
HUD  approval,  or  negotiate  changes  in 
HA  policy  to  satisfy  the  HUD  reviewer, 
so  there  is  no  need  to  consider  or 
establish  a  deadline  for  HUD  review  of 
the  HA  administrative  plan,  as 
suggested  by  some  comments. 

^mments  ask  if  changes  in  the 
administrative  plan  must  be  approved 
by  the  HA  board.  The  final  rule  provides 
that  the  administrative  plan  and  any 
revisions  of  the  plan  must  be  formally 
adopted  by  the  HA  board  or  other 
authorized  officials.  (§  982.54(a)) 

In  certain  key  areas,  HUD  rules  will 
continue  to  mandate  advance  HUD 
approval  of  HA  policies.  Residency 
preferences  for  selection  of  applicants 
must  be  approved  by  HUD.  (§  982.208(b) 
(59  FR  36687,  July  18, 1994))  As 
required  by  law,  the  HA  family  self- 
sufficiency  (FSS)  action  plan  must  also 
be  approved  by  HUD.  (42  U.S.C. 
1437u(g)(l))  (If  FSS  policies  are 
contained  in  an  HA’s  administrative 
plan,  the  policies  must  be  moved  to  the 
HA’s  FSS  action  plan.) 

Comments  state  that  the  HA 
administrative  plan  should  include 
HUD  requirements,  not  just  HA 
discretionary  policies.  HA  comments 
ask  if  an  HA  must  amend  the 
administrative  plan  whenever  HUD 
revises  regulations  or  other 
requirements.  The  final  rule  provides 
that  an  administrative  plan  must  state 
HA  policy  “on  matters  for  which  the  HA 
has  discretion  to  establish  local 
policies.”  (§  982.54(a)) 

Since  the  final  rule  does  not  require 
that  the  HA  revise  the  administrative 
plan  to  merely  echo  HUD  regulations  or 
other  requirements,  the  HA  is  only 
required  to  revise  the  administrative 
plan  to  reflect  the  exercise  of  policy 
choices  by  the  individual  HA.  By 
definition,  HUD  “requirements”  are 
binding  on  the  HA  in  any  case. 

For  practical  administration  of  the 
program,  HAs  may  elect  to  develop 
procedures  or  guidance  for  HA  staJff  that 
reflect  both  HUD  requirements  and  the 
HA’s  policy  decisions  in  accordance 
with  HUD  requirements.  As  noted 
above,  the  rule  no  longer  requires  that 
the  administrative  plan  must  be 
approved  in  advance  by  HUD,  so  it  is 
less  critical  to  distinguish  between  HA 
policy  mandated  by  HUD,  as  opposed  to 
HA  policy  adopted  in  accordance  with 
local  HA  discretion. 

The  final  rule  drops  a  proposed 
provision  that  would  have  required  an 
HA  to  adopt  policies  to  encourage 
participation  by  eligible  families.  Since 
many  eligible  families  are  eager  to 
participate  in  the  program,  and  most 
HAs  have  long  waiting  lists,  HAs  have 
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little  need  to  stimulate  family  interest 
and  demand  for  particip>ation. 

C.  Equal  Opportunity  Requirements 

The  rule  lists  federal  civil  rights  law 
and  regulations  that  apply  to  the  tenant- 
based  programs.  (§  982.53) 

Requirements  imder  Section  3  of  the 
Housing  and  Community  Development 
Act  of  1983  apply  to  construction  or 
rehabilitation  imder  the  Section  8 
program,  but  do  not  apply  to  Section  8 
tenant-based  assistance.  Under  the  final 
rule,  reference  to  Section  3  requirements 
is  moved  to  24  CFR  part  983,  which 
contains  the  requirements  for  projects 
constructed  or  rehabilitated  imder  the 
Section  8  project-based  certificate 
program.  (§  982.11(c)(3))  HAs  are 
encouraged  to  recruit  qualified  program 
stafi  in  a  manner  that  furthers  Section 
3  goals. 

Comments  recommend  that  the  rule 
should  require  HA  compliance  with 
State  and  local  fair  housing  laws.  HUD 
believes  that  the  federal  program  rule 
and  program  enforcement  should  only 
require  compliance  with  federal  fair 
housing  requirements.  State  and  local 
governments  can  of  course  impose 
additional  requirements.  The  federal 
regulation  is  not  intended  to  pre-empt 
the  operation  of  such  State  or  local  laws. 

Some  comments  recommend  that  the 
rule  should  impose  extensive  additional 
fair  housing  procediues,  including  HA 
help  for  persons  who  need  assistance  in 
presenting  a  claim  for  illegal 
discrimination;  HA  collection  of  fair 
housing  data  and  HA  analysis  of  bcurriers 
to  housing  choice;  and  fair  housing 
training  of  HA  staff.  As  noted  above,  HA 
operation  of  the  program  is  subject  to 
civil  rights  statutes  and  regulations.  In 
addition,  the  basic  structure  of  the 
tenant-based  program  is  a  powerful 
instrument  for  promoting  housing 
choice  by  low  income  and  minority 
families. 

An  HA  must  certify  that  it  will 
comply  with  equal  opportunity 
regulations  and  requirements. 

(§  982.53(c))  A  comment  notes  that  the 
certification  is  uimecessary,  since  the 
HA  must  follow  the  law  in  any  case. 
HUD  agrees  that  the  HA  is  bound  by  the 
law  and  regulations,  but  retains  the 
requirement  for  equal  opportunity 
certification,  in  accordance  with 
historical  practice  in  HUD  programs. 

The  certification  is  not  burdensome,  and 
reminds  the  HA  of  its  responsibility  to 
administer  its  tenant-based  program  in 
accordance  with  the  federal  fair  housing 
requirements. 


n.  Funding  and  HA  Application  for 
Funding 

A.  Competition  for  Funds;  Criteria  for 
Selection 

Some  program  funding  is  distributed 
by  HUD  to  I^s  through  a  competitive 
process.  So  HAs  can  compete  for  such 
funding,  the  Department  publishes  a 
public  notice  in  the  Federal  Register, 
called  a  “Notice  of  Funding 
Availability”  or  “NOFA”.  The  HUD 
Reform  Act  of  1989  provides  that  the 
Federal  Register  noUce  must  state  the 
“criteria”  for  selection  of  applicants. 

The  competitive  criteria  in  a  Federal 
Register  NOFA  may  include  any 
objective  measure  of  housing  need, 
project  merit  and  efficiency.  (HUD 
Reform  Act  of  1989,  Section  102(a)(3), 
Pub.  L.  101-235, 103  Stat.  1990;  42 
U.S.C.  3545(a)(3)) 

Under  the  law,  HUD  must  publish  a 
description  of  how  to  apply  for 
assistance  imder  the  NOFA,  including 
any  deadlines.  (Id.  section  102(a)(2)) 

The  Reform  Act  requirements  are 
implemented  in  a  HUD  regulation  at  24 
CFR  part  12.  The  Section  8  program 
regulation  describes  the  procedure  for 
HUD  publication  of  a  NOFA  to  govern 
competitive  award  of  funds  in 
accordance  with  part  12  (§  982.101(c)), 
for  HA  submission  of  applications  in 
accordance  with  the  NOFA 
(§  982.102(b)),  and  for  evaluation  of  HA 
applications  based  on  selection  criteria 
in  the  NOFA  (§  982.103(a)(2)). 

In  recent  years,  HUD  has  published  a 
number  of  NOFAs  each  federal  fiscal 
year  to  distribute  Section  8  tenant-based 
funding  for  various  purposes  identified 
in  the  appropriation  act  and  conference 
report.  For  example,  in  federal  fiscal 
year  1994,  HUD  published  separate 
NOFAs  stating  criteria  for  award  of 
program  fimding  distributed  under  a 
statutory  fair  share  formula,  for  funds 
set  aside  for  homeless  persons  with 
disabilities,  for  homeless  veterans  with 
severe  psychiatric  or  substance  abuse 
disorders,  for  family  self-sufficiency 
(FSS)  program  coordinators,  for  elderly 
service  coordinators  and  for  the  family 
unification  program. 

Some  pulmc  comments  object  to 
award  of  funding  under  selection 
criteria  in  a  Federal  Register  NOFA. 
The  comments  recommend  that  criteria 
for  award  of  funds  should  be 
determined  in  a  full  dress  rulemaking, 
with  notice  and  opportunity  for  public 
comment.  Comments  indicate  that  the 
competitive  criteria  should  be  included 
in  the  standing  program  regulation. 

Comments  mso  object  to  criteria  used 
by  HUD  to  select  HA  applications  for 
funding.  Comments  state  that  the 
selection  criteria  should  give  greater 


weight  to  efforts  to  further  fair  housing, 
and  should  penalize  an  applicant  HA 
that  has  a  residency  preference  or  other 
policies  that  have  an  “exclusionary” 
effect.  Comments  state  that  the  criteria 
for  selection  should  give  funding 
preference  to  HAs  that  do  not  use  a 
residency  preference  for  selection  of 
applicants,  and  that  have  an  open 
waiting  list. 

The  competitive  selection  scheme 
under  a  HUD  NOFA  may  emphasize  the 
administrative  capability  of  applicant 
HAs.  Comments  claim  that  application 
of  this  HUD  selection  criterion  to 
distribution  of  fair  share  funding  in 
some  metropolitan  areas  tends  to  favor 
a  suburban  HA  (with  greater  presumed 
administrative  competence)  over  the  HA 
for  a  core  city.  Comments  also  claim 
that  emphasis  on  the  capability  criterion 
is  too  subjective.  Other  comments 
recommend  that  funding  should  be 
distributed  by  formula,  rather  than  by  a 
coi^etitive  process. 

HUD  believes  that  award  of 
competitive  funds  according  to  criteria 
stated  in  a  Federal  Register  notice 
carries  out  precisely  the  process 
intended  by  the  1989  HLJD  Reform  Act, 
and  the  regulation  adopted  by  HUD  to 
implement  the  Reform  Act  requirements 
(24  CFR  part  12).  HUD  is  not  required 
to  establish  competitive  criteria  by 
notice  and  comment  rulemaking. 

Funding  for  individual  HUD 
programs,  such  as  the  Section  8  tenemt- 
based  assistance  programs,  is  typically 
appropriated  by  the  Congress  in  each 
separate  fiscal  year.  Each  year  Congress 
determines  the  amount  of  funding 
available  for  different  purposes.  The 
breakdown  of  Section  8  program 
funding  is  not  definitively  Imown  until 
enactment  of  the  appropriation  act.  (The 
detailed  breakdown  is  generally 
expressed  in  a  Table  that  is  included  in 
the  Conference  Report.)  In  this  context, 
the  use  of  a  notice  and  comment 
rulemaking  process  to  determine  criteria 
for  competitive  award  of  funds  in  each 
fiscal  year  would  paralyze  the 
administrative  process,  prevent  the  ■ 
timely  award  of  appropriated  funds,  and 
deny  flexibility  in  determining 
appropriate  criteria  for  aw£U‘d  of  funding 
under  the  annual  appropriation. 

Comments  recommend  that  HUD 
adopt  new  procedures  for  denial  of  HA 
funding  applications.  The  comments 
suggest  that  HUD  should  give  the 
rejected  applicant  a  written  statement  or 
checklist  of  the  reasons  for  denial  of  the 
HA’s  application.  Comments  also 
suggest  that  a  rejected  applicant  should 
be  granted  the  right  to  appeal  HUD’s 
funding  decision. 

For  mnding  awarded  by  a  competitive 
process,  HUD  has  issued  regulations 
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under  the  HUD  Reform  Act  of  1989. 
These  regulations  give  broad  public 
access  to  documentation  of  the  basis  for 
HUD  decision  on  HA  funding 
applications.  The  Reform  Act  rule 
provides  that  HUD  must  ensure  that 
documentation  on  each  application  is 
“sufficient  to  indicate  the  basis  on 
which  HUD  provided  or  denied  the 
assistance.”  (24  CFR  12.14(b)(1))  Under 
the  Reform  Act  rule,  this  documentation 
is  available  for  public  inspection  for  five 
years.  (12.14(b)(2))  The  rule  for  tenant- 
based  assistance  is  revised  to  add  a 
cross-reference  to  the  documentation 
and  public  inspection  requirements 
imder  the  Reform  Act  rule. 

(§98y  03(b)(3)) 

HUD  has  not  accepted  the 
recommendation  to  afford  the  HA 
applicant  a  right  to  appeal  HUD’s 
decision  on  HA  funding  applications,  or 
to  delay  distribution  of  funds  pending 
hearing  on  an  HA  appeal.  HUD  is 
deeply  concerned  that  the  grant  of  such 
a  right  would  severely  delay  or  paralyze 
the  process  for  award  of  funds,  would 
encourage  fruitless  and  distracting 
appeals  and  litigation,  and  would  result 
in  major  waste  and  diversion  of 
administrative  energies  by  HUD  and  the 
HAs.  HUD  seeks  to  award  competitive 
funding  by  a  fair  and  expeditious 
competition,  carried  out  in  accordance 
with  criteria  stated  in  a  published 
NOFA.  However,  HUD  will  not 
encumber  this  process  by  adding  the 
right  to  a  formal  appeal  or  hearing  for 
the  HA.  Sometimes  NOFAs  provide  a 
procedure  for  correction  of  allocation 
inequities. 

B.  Amount  of  Funding:  Units  or  Dollars 

Several  comments  ask  HUD  to 
provide  funding  to  an  HA  for  a  specific 
number  of  units,  rather  than  for  a  fixed 
allocation  (amount)  of  funds.  Under  the 
certificate  program,  the  HA  was 
formerly  required  to  maintain  a  HLn> 
approved  vmit  distribution  (by  bedroom 
size),  using  the  funding  provided  imder 
the  consolidated  ACC,  including  any 
amendment  funding.  (Under  the  ACC, 
there  is  a  separate  ACC  term  for  each 
funding  increment.)  In  the  voucher 
program,  the  unit  distribution  is  not 
established  by  HUD.  The  HA  is 
responsible  for  management  of  available 
voucher  funding  under  the  consolidated 
ACC.  HUD  did  not  provide  voucher 
funding  for  ACC  amendments  to 
support  a  pre-determined  unit  mix.  The 
HA  controlled  the  use  of  available 
voucher  funding  by  setting  the  level  of 
subsidy  for  each  family  (payment 
standard),  and  by  controlling 
admissions  to  the  pro^am. 

Under  recent  amendments  of 
regulatory  selection  requirements  for 


both  the  certificate  and  the  voucher 
programs,  admission  from  the  waiting 
list  may  no  longer  be  based  on  family 
size.  (§  982.204(d),  as  amended  7/18/94, 
59  FR  36662  et  seq.;  see  preamble 
discussion  at  36666-36667)  This  change 
automatically  eliminated  possible 
inequities  caused  by  disparities  of  wait- 
times  for  families  of  difierent  sizes.  The 
length  of  wait  does  not  depend  on  the 
size  of  the  family.  In  addition,  the 
regulation  change  eliminated  the 
problems  and  complexities  of 
administering  separate  sub-lists  for 
difierent  unit  sizes,  as  well  as  the 
requirement  for  the  HA  to  maintain  (in 
the  certificate  program)  a  HUD- 
determined  unit  distribution. 

Comments  ask  if  the  HA  will  be 
required  to  maintain  a  HUD-approved 
unit  distribution  by  bedroom  size.  Since 
the  HA  is  prohibited  from  selection  by 
unit  size  for  tenant-based  assistance,  the 
HA  is  not  required  to  maintain  a  HUD- 
approved  imit  distribution. 

HUD  believes  that  the  new  regulatory 
and  administrative  system  is  a  better 
way  of  managing  program  funds.  In  the 
annual  appropriation  process,  the 
Congress  appropriates  specific  dollar 
amounts  of  binding  (budget  authority), 
rather  than  funding  to  support  a  specific 
number  of  units  under  each  HA’s 
consolidated  ACC.  HUD  cannot 
guarantee  that  the  funding  that  is 
appropriated  by  the  Congress,  and 
obligated  by  HUD  to  a  specific  HA,  will 
support  the  changing  number  of  units 
that  will  result  burn  the  HA’s  admission 
of  families  without  regard  to  unit  size, 
under  the  system  provided  in  HUD’s 
new  regulation.  Rather,  the  HA  is  in  the 
best  position  to  manage  the  available 
funding  committed  to  the  HA,  so  that 
the  HA  can  continue  to  provide 
assistance  for  families  already  admitted 
to  the  program. 

C.  Family  Unification 

The  proposed  rule  recites  statutory 
requirements  governing  award  of 
funding  appropriated  for  “family 
unification”  (also  called  “foster  child 
care”) — ^which  is  special  Section  8 
certificate  program  funding  to  avoid  the 
need  to  place  or  keep  children  in  out- 
of-home  care.  Comments  recommend 
against  providing  categorical  funding  for 
family  unification,  object  to  limits  on 
competition  for  family  unification 
funds,  and  question  why  family 
unification  does  not  apply  to  vouchers. 

.  Some  comments  support  special 
funding  for  this  purpose. 

The  final  rule  deletes  the  rule 
provisions  stating  statutory 
requirements  governing  family 
unification  set-asides.  When  the 
Congress  provides  funding  for  family 


unification,  statutory  and  other 
requirements  can  be  stated  in  the  NOFA 
ofiering  any  family  unification  funding 
for  public  competition  and  award. 

m.  Annual  Contributions  Contract  and 
HA  Administration  of  Program 

A.  Annual  Contributions  Contract 

Comments  recommend  that  funding 
for  all  increments  in  an  HA’s  certificate 
or  voucher  program  should  be  combined 
in  a  consolidated  annual  contributions 
contract  (ACC).  Under  this  rule  and 
under  current  HUD  practice,  all  funding 
for  an  HA’s  Section  8  tenant-based 
programs  is  provided  under  a  single 
consolidated  ACC,  with  separate  ACC 
attachments  that  show  all  funding  for 
the  HA’s  certificate  and  voucher 
programs. 

The  final  rule  provides  that 
commitments  for  all  the  funding 
increments  in  an  HA’s  certificate  and 
voucher  programs  are  listed  in  one 
consolidated  contractual  document 
called  the  consolidated  annual 
contributions  contract  (consolidated 
ACC).  (§  982.151(a)(2))  The  final  mle 
eliminates  a  proposed  provision  that 
would  have  required  separate 
consolidated  ACCs  for  an  HA’s 
certificate  and  voucher  programs.  In 
most  respects,  the  certificate  and 
voucher  tenant-based  programs  are 
identical.  In  1994,  HUD  combined  the 
ACC  forms  for  these  programs  into  a 
single  consolidated  ACC.  The  single 
consolidated  ACC  provides  a  common 
contractual  basis  for  unified 
administration  of  the  tenant-based 
programs. 

B.  Administrative  Fees 

Administrative  fees  are  paid  by  HUD 
to  cover  HA  costs  to  run  the  Section  8 
tenant-based  assistance  program. 

(§  982.152)  Fees  must  be  approved  by 
HUD.  The  rule  describes  the  purposes 
for  which  fees  are  paid.  The  rule  does 
not  state  how  fees  are  calculated.  The 
calculation  of  fees  in  each  federal  fiscal 
year  is  affected  by  the  HUD  budget  and 
annual  appropriations,  and  may  be 
affected  by  other  temporary  legislation. 

Section  8(q)  of  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437f(q))  states 
requirements  for  determining 
administrative  fees  in  the  certificate  and 
voucher  tenant-based  programs. 
However,  the  Section  8(q)  requirements 
only  apply  if  the  HUD  appropriation  act 
so  provides.  Under  the  terms  of  HUD 
appropriations  since  federal  fiscal  year 
1989,  Section  8(q)  requirements  apply  to 
calculation  of  administrative  fees  for  so 
called  “incremental”  units.  Generally, 
“incremental  units”  are  new  federally- 
assisted  units,  as  contrasted  with 
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renewal  or  replacement  of  expiring 
assistance.  O^er  units  are  not  subject  to 
Section  8(q)  (generally,  imits  funded 
before  fiscal  year  1989  and  funding  for 
renewal  or  replacement).  HUD  has  full 
discretion  to  set  HA  fees  for  such  units. 

HA  comments  recommend  increases 
in  HA  administrative  fees.  Comments 
disagree  with  HUD’s  statement,  in  the 
preamble  of  the  proposed  rule,  that 
administrative  fees  generally  exceed  the 
amount  needed  to  administer  the 
program.  Comments  point  out  that  HAs 
are  now  required  to  carry  out  many  new 
tasks,  such  as  administration  of  family 
self  sufficiency,  portability  and 
assistance  for  special  populations,  such 
as  homeless  persons  or  persons  with 
AIDS.  Comments  urge  that  the 
administrative  fee  be  based  on 
measurement  of  the  time  needed  to 
accomplish  tasks  required  by  HUD 
rules. 

The  rule  is  intended  to  provide  a 
regulatory  framework  for  periodic 
determination  of  administrative  fee.  The 
detailed  procedures  for  fee  calculation 
are  not  described  in  the  permanent 
program  rule.  From  time  to  time,  HUD 
issues  notices  and  handbooks 
explaining  how  to  compute  the 
applicable  fees  in  accordance  with  the 
appropriations  and  other  governing 
laws. 

Comments  recommend  allowing  a 
one-time  fee  for  implementation  of  the 
new  rule.  This  comment  is  not  adopted. 
This  rule  does  not  radically  change 
existing  program  procedures.  In  certain 
respects,  the  rule  will  significantly 
simplify  HA  administration  of  the 
program.  Any  change  in  program 
requirements  entails  some 
administrative  burden  in  changing 
existing  management  practice.  However, 
HUD  does  not  anticipate  that  the 
transition  to  operation  under  the  new 
rule  will  cause  problems  justifying  a 
higher  administrative  fee. 

C.  Ongoing  Administrative  Fee 
1.  How  Calculated 

HUD  pays  a  fee  to  the  HA  for  every 
month  after  a  unit  is  “under  Housing 
Assistance  Payments  (HAP)  Contract”. 
This  is  called  the  “ongoing 
administrative  fee”.  In  accordance  with 
ciurent  program  practice,  the  proposed 
rule  provided  that  the  ongoing  fee  for  a 
unit  equals  a  HUD  specified  percentage 
of  the  Section  8  existing  housing  fair 
market  rent  for  a  two-bedroom  unit 
(regardless  of  the  actual  unit  size).  In 
present  program  usage,  different  fee 
percentages  apply  to  different  types  of 
units  in  the  HA’s  tenant-based  program. 
A  “blended  fee”  percentage  is 
calculated  for  the  HA’s  whole  certificate 


or  voucher  program,  reflecting  the 
proportions  of  these  different  unit  types 
in  the  HA’s  program. 

The  proposed  rule  did  not  state  the 
percentage  of  the  FMR  that  is  used  to 
calculate  the  administrative  fee,  but 
provided  that  the  percentage  will  be 
“HUD-specified”.  For  units  where  the 
ongoing  fee  is  calculated  under  Section 
8(q)  of  the  U.S.H.  Act  (42  U.S.C. 

1437f(q))  (to  date,  only  “incremental” 
units),  the  statute  provides  that  the 
amount  of  the  administrative  fee  is  8.2 
percent  of  the  fair  market  rent  for  a  two 
bedroom  unit. 

HUD  is  ciirrently  considering  how  the 
administrative  fee  system  should  be 
revised  to  fairly  and  adequately 
compensate  HAs  to  administer  the 
program.  In  the  future,  administrative 
fees  may  or  may  not  be  calculated  as  a 
percentage  of  the  fair  market  rent.  Since 
the  future  fee  system  is  not  known,  the 
final  rule  does  not  provide  that  the 
ongoing  administrative  fee  is  calculated 
as  a  percentage  of  thb  fair  market  rent. 

The  final  rule  states  only  that  the 
ongoing  fee  is  established  by  HUD.  As 
in  the  past,  the  ongoing  fee  is  paid  for 
each  program  imit  imder  HAP  contract 
on  the  first  day  of  the  month. 

(§  982.152(h)(1))  This  change  leaves 
flexibility  for  future  adoption  of  a  new 
administrative  fee  system.  However, 
under  current  law,  the  ongoing  fee  for 
units  under  Section  8(q)  remains  8.2 
percent  of  the  two-bedroom  fair  market 
rent.  On  Janu^  24, 1995,  HUD 
published  a  notice  revising  the  method 
for  calculating  administrative  fees  for 
imits  that  are  not  subject  to  Section  8(q). 
(60  FR  4764) 

By  law,  an  HA  that  administers 
Section  8  assistance  may  contract  to 
make  assistance  payments  to  itself  as  a 
Section  8  owner.  (42  U.S.C.  1437f(a)) 

The  final  rule  adds  a  new  provision 
confirming  that  HUD  may  pay  a  lower 
ongoing  administrative  fee  for  HA- 
owned  units.  (§  982.152(b)(3)) 

2.  Higher  Ongoing  Fee — For  Small 
Program  or  Progr^  Operating  in  Large 
Area 

For  units  subject  to  Section  8(q),  the 
law  provides  that  HUD  may  decide  to 
increase  the  ongoing  administrative  fee 
“if  necessary  to  reflect  the  higher  costs 
of  administering  small  programs  and 
programs  operating  over  large 
geographic  areas".  (U.S.H.  Act,  Section 
8(q)(l),  42  U.S.C.  1437f(q)(l))  The 
proposed  rule  would  have  provided  that 
HUD  could  approve  a  higher  ongoing 
fee  for  an  HA  program  operating  over  a 
“large  area”.  Such  fees  may  only  be 
approved  “if  appropriations  are 
available”  for  this  purpose. 


Comments  state  that  HUD  should  not 
pay  a  higher  fee  for  an  HA  that  operates 
in  a  large  region.  Comments  want  HUD 
to  clarify  the  meaning  of  “large  area”. 
Comments  ask  HUD  to  allow  a  higher 
fee  for  an  HA  that  must  service 
portability  families  outside  the  HA’s 
normal  State-law  jurisdiction. 

Comments  state  that  the  rule  should 
allow  higher  ongoing  fees  in  other  cases 
(not  just  for  an  HA  operating  in  a  large 
area),  including  higher  fees  to 
compensate  for  “extenuating  problems”. 
Comments  recommend  that  the  ability 
to  pay  higher  fees  should  not  be  tied  to 
availability  of  appropriations. 

Unlike  Section  8(q),  the  proposed  rule 
would  not  have  permitted  a  higher 
ongoing  fee  for  “small  programs”. 
Comments  state  that  the  proposed  rule 
discriminates  against  HAs  with  small 
programs.  They  state  that  the  rule 
should  allow  a  higher  fee  for  small 
programs,  such  as  small  rural  programs, 
as  well  as  programs  operating  in  larger 
areas. 

HUD  can  only  pay  administrative  fees 
from  funds  (budget  authority) 
appropriated  by  the  Congress.  HUD  has 
amended  the  final  rule  to  provide  that 
HUD  may  decide  to  approve  a  higher 
ongoing  fee  in  the  two  cases  allowed  by 
the  Congress  under  Section  8(q) — for 
small  programs  and  for  programs 
operating  in  large  areas.  (§  982.152(b)(2)) 

The  two  cases  stated  in  the  rule 
include  the  major  circumstances  where 
a  higher  ongoing  fee  may  be  justified. 

An  HA  operating  in  a  large  area  may 
incur  higher  expenses  to  service  the 
assisted  units,  for  example,  because  of 
longer  trips  to  inspect  program  units 
scattered  in  rural  communities,  than  an 
HA  whose  imits  are  clustered  closer  to 
HA  offices.  HAs  with  small  programs 
may  not  benefit  from  economies  of  scale 
in  administration  of  the  program. 

The  rule  does  not  give  HAs  that 
operate  in  large  areas  or  with  small 
programs  any  right  to  a  higher  ongoing 
fee.  HUD  has  full  discretion  whether  to 
approve  any  increase  over  the  normal 
ongoing  fee. 

At  this  time,  HUD  will  not  attempt,  as 
suggested  by  comment,  to  further  define 
in  this  rule  when  a  higher  fee  may  be 
approved  for  a  “large”  geographic  area 
or  a  “small”  HA  program.  The  field 
office  will  apply  these  concepts  on  a 
case  by  case  basis,  in  accordance  with 
HUD  Headquarters  instructions,  to 
determine  if  an  HA  needs  a  higher  fee 
for  proper  administration  of  its 
individual  program. 

D.  Preliminary  Fee 

HUD  pays  a  preliminary  fee  for  each 
new  unit  added  to  the  HA  program.  (By 
law,  the  maximum  preliminary  fee  for 
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Section  8(q)  units  is  $275  (42  U.S.C. 
1437f(q)(2)(A)(i)),  or  $300  for 
preliminary  costs  in  the  family  self 
sufficiency  (FSS)  program  (42  U.S.C. 
1437u(h)(l)).)  The  preliminary  fee  is 
primarily  used  to  cover  HA  costs  to 
lease  up  new  units  under  the  ACC  (but 
not  for  turnover  or  renewal  of  program 
imits). 

An  HA  is  required  to  document 
amounts  spent  for  preliminary  costs,  up 
to  the  allowable  per  unit  maximum.  The 
HA  is  only  compensated  for  qualifying 
expenses  actually  “incurred”.  Public 
comments  recommend  eliminating  the 
requirement  for  an  HA  to  present  cost 
justification  in  order  to  collect  a 
preliminary  fee.  The  comment  is  not 
adopted.  The  rule  is  revised  to  specify, 
as  required  by  law  (for  units  subject  to 
Section  8(q)),  that  preliminary  fees 
cover  the  cost  of  preliminary  expenses 
that  the  HA  “docmnents  it  has 
incurred”  in  connection  with  new 
funding  horn  HUD.  (42  U.S.C. 
1437f(q)(2)(A)(i);  §  982.152(c)(2)) 

In  the  past,  HAs  were  required  to 
submit  justification  to  HUD  for  payment 
of  the  preliminary  fee.  Under  this  rule, 
HAs  are  no  longer  required  to  submit 
up-front  justification  to  HUD  to  receive 
the  fees.  However,  HAs  must  maintain 
accounting  records  that  document 
preliminary  costs  incurred  by  the  HA, 
and  must  make  the  documentation 
available  when  requested  for  audit  by 
HUD. 

Some  comments  recommend  that 
HUD  should  eliminate  a  separate 
preliminary  fee,  or  that  a  preliminary 
fee  should  only  be  paid  for  a  new 
program.  HAs  should  be  compensated 
through  the  ongoing  administrative  fees. 
Other  comments  recommend  that  HUD 
should  pay  a  preliminary  fee  for  every 
new  leasing  by  an  assisted  family,  not 
just  for  the  initial  lease-up  of  a  new 
funding  increment.  At  this  time,  HUD  is 
retaining  provision  for  a  separate 
preliminary  fee  as  authorized  by  current 
law  for  fees  calculated  under  Section 
8(q)  of  the  U.S.  Housing  Act  of  1937 
(when  so  provided  in  HUD’s 
appropriation).  As  noted  above,  HUD  is 
considering  modification  of  the  current 
system  for  calculating  ongoing 
administrative  fees. 

E.  Family  Self-Sufficiency 

The  proposed  rule  would  have 
provided  that  the  preliminary  fee  may 
be  used  to  cover  ongoing  expenses  for 
family  self-sufficiency  (FSS)  program 
activities.  Some  comments  approve  the 
provision  for  payment  of  ongoing  family 
self-sufficiency  expenses  from  the 
administrative  fee.  Other  comments 
object  that  the  use  of  preliminary  fee  for 
this  purpose  would  reduce  the  amount 


available  to  the  HA  for  preliminary 
costs.  FSS  is  an  ongoing  program.  HAs 
may  not  have  additional  program 
increments  (to  generate  preliminary  fees 
that  may  be  used  for  payment  of  FSS 
costs),  ^mments  recommend  payment 
of  a  special  fee  for  FSS. 

The  final  rule  adds  authorization  for 
approval  of  a  fee  for  HA  costs  to 
coordinate  supportive  services  for 
families  participating  in  the  FSS 
program.  (§  982.152(a)(l)(v))  This 
special  FSS  fee  is  not  linked  or  limited 
to  FSS  coordinator  costs  in  connection 
with  a  new  funding  increment. 

F.  Helping  Families  Find  Housing 

In  accordance  with  current  practice, 
the  proposed  rule  would  have  provided 
that  HUD  may  approve  a  “hard-to- 
house”  fee  to  cover  the  cost  of  special 
assistance  to  a  family  with  three  or  more 
minors.  Unlike  the  preliminary  fee,  a 
hard-to-house  fee  was  to  be  paid 
whenever  a  qualifying  family  moved  to 
a  new  assisted  imit,  not  just  for  new 
program  funding.  The  proposed  rule 
also  would  have  provided  that  a  hard- 
to-house  fee  would  not  be  paid  for  a 
unit  that  is  owned  by  the  HA. 

Comments  recommend  an  increase  in 
the  amount  of  the  hard-to-house  fee,  and 
that  the  HA  should  be  paid  a  hard-to- 
house  fee  to  cover  costs  to  help  a  family 
with  a  child  under  seven  find  a  lead-free 
unit.  Comments  urge  that  the  hard-to- 
house  fee  should  also  be  paid  for  leasing 
of  an  HA-owned  unitrsince  the  HA 
must  follow  the  same  procedures  as  for 
a  private  dwelling  unit. 

Other  comments  suggest  elimination 
of  the  hard-to-house  fee,  or  recommend 
that  HUD  should  not  pay  a  hard-to- 
house  fee  unless  the  HA  has  in  fact 
made  special  efforts  to  house  a  large 
family.  Unlike  the  preliminary  fee,  HUD 
does  not  currently  require  the  HA  to 
document  actual  costs  or  administrative 
effort.  The  hard-to-house  fee  is  paid  for 
every  qualifying  move. 

Section  8(q]  provides  that  HUD  may 
determine  reasonable  fees  for:  "the  costs 
incurred  in  assisting  families  who  experience 
difficulty  (as  determined  by  the  Secretary)  in 
obtaining  appropriate  housing  under  the 
programs  *  *  (42  U.S.C. 

1437f(q)(2)(A)(ii)) 

The  final  rule  provides  only  that  HUD 
may  approve  administrative  fees  for 
“cost  to  help  families  who  experience 
difficulty  renting  appropriate  housing 
•  *  *.”(§982.152(a)(l)(iii))  The  final 
rule  does  not  use  the  term  “hard-to- 
house”,  and  does  not  specify  that  the  fee 
is  only  paid  for  a  family  with  three  or 
more  minors.  HUD  is  examining  all 
aspects  of  the  administrative  fee  system. 
HUD  will  consider  when  HUD  should 
pay  an  additional  fee  so  that  the  HA  can 


give  the  family  additional  help  in 
finding  a  rental  unit. 

G.  Help  for  Elderly  and  Disabled 

Under  a  1992  law.  Section  8(q) 
administrative  fees  may  be  used  to 
employ  or  retain  coordinators  of 
supportive  services  for  elderly  or 
disabled  families  who  receive  tenant- 
based  assistance.  (42  U.S.C. 
1437f(q)(3)(A),  as  amended  by  Section 
675  of  the  Housing  and  Community 
Development  Act  of  1992, 106  Stat. 

3828)  The  rule  is  revised  to  provide  that 
HUD  may  approve  administrative  fees  to 
cover  HA  cost  to  coordinate  supportive 
services  for  elderly  and  disabled 
families.  (§982.152(a)(l)(iv))  Supportive 
services  include  a  wide  range  of 
assistance  for  the  elderly  and  disabled, 
such  as  health  services,  nonmedical 
counseling,  personal  care,  case 
management  and  other  appropriate 
services.  (See  42  U.S.C.  13631(c)) 

H.  Audit  Costs 

The  rule  provides  that  HUD  may 
approve  an  administrative  fee  to  cover 
cost  of  audit  by  an  independent  public 
accountant.  (§982.152(a)(l)(vi)) 
Currently,  HUD  pays  a  fee  to  cover  costs 
of  required  audit  by  an  independent 
public  accountant  (IPA).  Public 
comment  states  HUD  should  list  this 
special  type  of  fee  in  the  proposed  rule. 
HUD  agrees,  and  has  revised  the  rule  to 
specify  that  HUD  may  approve  a 
separate  fee  for  IPA  audit  costs. 

I.  Other  Costs 

In  addition  to  the  listing  of  specific 
fees  that  may  be  approved  by  HUD,  the 
final  rule  provides  that  HUD  may  pay  an 
additional  administrative  fee  for  “other 
extraordinary  costs”  approved  by  HUD. 
(§  982.152(a)(l)(vii)).  This  category 
leaves  HUD  flexibility  to  approve 
additional  amounts  needed  by  an  HA 
for  special  purooses. 

The  final  rule  does  not  provide  for  a 
special  portability  fee.  Portability  fees 
will  be  eliminated  beginning  in  federal 
fiscal  year  1996. 

/.  HA  Responsibilities 

The  rule  contains  a  list  of  some  basic 
HA  responsibilities  in  administration  of 
the  tenant-based  programs.  (§982.153) 
Comments  suggest  some  additions  to  the 
list  of  HA  responsibilities.  The  final  rule 
revises  and  supplements  the  list  of  HA 
responsibilities  as  stated  in  the 
proposed  rule.  The  final  rule  provides 
that: 

— The  HA  determines  who  can  live  in 

the  assisted  unit,  at  admission  and 

during  the  family’s  participation  in 

the  program.  (§  982.153(b)(8))  This 

new  provision  is  consistent  with  other 
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provisions  concerning  the  HA’s 
authority  to  determine  when  a  group 
of  persons  qualifies  as  a  “family” 

(§  982.201(c)(3)),  to  select  families  for 
admission  to  the  program  (part  982, 
subpart  E),  and  to  approve  additional 
occupants  of  the  assisted  imit. 

(§  982.551(h)(2)) 

— ^The  HA  must  encourage  owners  to 
make  units  available  for  leasing  in  the 
program,  including  owners  of  suitable 
units  located  outside  areas  of  poverty 
and  racial  concentration. 

(§  982.153(b)(4)) 

— ^llie  HA  is  responsible  for  conducting 
an  “informal  review”  of  certain  HA 
decisions  concerning  an  applicant  for 
participation  in  the  program. 

(§  982.153(b)(19)  and  §  982.554)  The 
final  rule  restores  the  distinction  in 
the  existing  rule  between  an 
“informal  review”  of  HA  decisions 
concerning  an  applicant  for 
participation,  and  an  “informal 
hearing”  on  HA  decisions  concerning 
a  family  that  is  already  admitted  to 
the  program.  (See  §  982.554  and 
§982.555) 

— ^The  HA  must  obtain  and  verify 
evidence  of  citizenship  and  eligible 
immigration  status,  as  required  by 
HUD  regulations  implementing 
statutory  restrictions  on  assist^ 
occupancy  by  certain  noncitizens. 

(§  982.153(b)(9);  see  24  CFR  p^  812) 
— ^The  HA  must  establish  and  adjust  a 
utility  allowance  for  tenant-supplied 
utilities.  (§982.153(b)(16)) 

— The  HA  must  administer  an  FSS 
program.  (§  982.153(b)(22)) 

The  final  rule  also  specifies  that  the 
HA  bears  responsibility  to  affirmatively 
further  fair  housing  goals,  as  well  as  to 
comply  with  equal  opportunity 
requirement's.  (§  982.153(b)(5)) 

K.  Administrative  Fee  Reserve 

The  rule  codifies  ACC  and  handbook 
provisions  concerning  the 
“administrative  fee  reserve”  (§982.155) 
This  account  was  formerly  called  the 
“operating  reserve”.  The  administrative 
fee  reserve  is  credited  with  excess 
administrative  fees  earned  by  an  HA  in 
prior  years.  Generally,  if  funds  in  the 
reserve  are  not  needed  for  program 
administration  (to  the  end  of  the  last 
ACC  funding  increment),  the  HA  has 
broad  discretion  to  use  administrative 
fee  reserve  funds  for  “other  housing 
purposes”.  The  purposes  must  be 
consistent  with  State  and  local  law. 

(§  982.155(b)(1))  The  allowable  purposes 
may  include  housing  purposes  not 
connected  with  the  Section  8  programs. 

In  any  HA  fiscal  year,  the  HA  must 
use  fee  reserve  funds  for  program 
administrative  expenses  in  excess  of 
HUD  administrative  fees  for  the  year. 


Such  use  has  precedence  over  HA  use 
of  the  fee  reserve  for  other  non-program 
housing  piuposes.  HUD  may  prohibit 
use  of  &e  fee  reserve  for  certain 
piirposes.  (§  982.155(b)(1))  In  addition, 
if  the  HA  fails  to  administer  the  program 
adequately,  the  HUD  field  office  may 
freeze  HA  use  of  fee  reserve  funds,  or 
may  direct  the  HA  to  use  fee  reserve 
funds  to  improve  program 
administration  or  to  restore  funds 
disbursed  for  ineligible  expenses. 

(§  982.155(b)(3)) 

Comments  recommend  that  HUD 
should  relinquish  any  control  over  HA 
funds  in  the  administrative  fee  reserve. 
Administrative  fees  should  be  treated 
4ike  payments  to  other  contractors  for 
services  rendered.  Comments  also  ask 
HUD  to  clarify  when  the  HA  may  use 
fee  reserve  funds  for  “other  housing 
pimoses.” 

Tnese  recommendations  are  not 
adopted.  Funds  in  w  HA’s 
administrative  fee  reserve  were  paid  to 
the  HA  by  HUD  to  administer  the  HA’s 
Section  8  program.  It  is  important  to 
assure  that  fee  reserve  funds  are  used 
first  to  cover  HA  administrative  costs  of 
the  HA’s  Section  8  program,  and  only 
then  are  used  for  other  housing-related 
purposes.  The  regulatory  standard  for 
use  of  fee  reserve  funds  leaves  the  HA 
great  flexibility  to  apply  the  funds  for 
local  housing  purposes. 

In  accordance  with  historical  program 
practice,  the  rule  provides  that  the  HUD 
field  office  may  fi^ze  or  direct  use  of 
reserve  funds  if  the  HA  has  not 
“adequately  administered”  any  Section 
8  program.  (§  982.155(b)(3))  Comment 
asks  HUD  to  clarify  the  methodology  for 
determining  when  the  HA  is  not 
adequately  administering  the  program. 

HUD  believes  that  the  regulatory 
formula  provides  sufficient  guidance  on 
the  basis  for  freezing  HA  use  of  funds 
in  the  administrative  fee  reserve.  This 
provision  is  designed  to  protect  program 
^nds,  and  provide  a  remedy  for  serious 
or  systemic  violations  of  program 
requirements  by  an  HA.  Such  violations 
can  occur  in  many  ways.  HUD  requires 
a  broad  authority  to  restrict  HA  use  of 
administrative  fee  reserve  funds  if  the 
HA  is  not  running  the  program  in 
accordance  with  HUD  requirements. 

The  final  rule  adds  thiw  limitations 
on  the  HA’s  authority  to  use  the 
administrative  fee  reserve  for  “other 
housing  purposes”: 

— ^The  HA  board  of  commissioners  or 
other  authorized  HA  officials  must 
establish  the  maximum  amount  that 
may  be  charged  against  the 
administrative  fee  reserve  without 
^ecific  approval.  (§  982.155(b)(2)) 

— ^The  HA  may  only  use  the  reserve  for 
other  housing  purposes  if  the  funds 


£u:«  not  needed  to  cover  HA 
administrative  expenses  through  the 
end  of  HUD’s  funding  commitment 
under  the  consolidated  ACC — that  is, 
to  the  end  of  the  term  of  the  last 
expiring  funding  increment. 

(§  982.155(b)(1)) 

— ^HUD  may  prohibit  use  of 
administrative  fee  reserve  funds  for 
specified  purposes.  (§  982.155(b)(1)) 

L.  Depositary 

Program  funds  must  be  deposited  to 
and  disbursed  firom  the  HA’s  account 
with  a  financial  institution  acting  as 
program  depositary.  (§  982.156)  ^e 
HUD  field  office  can  fi^ze  depositary 
funds  by  giving  notice  to  the  depositary 
institution  that  prohibits  the  depositary 
firom  permitting  HA  withdrawals.  In  the 
final  rule,  the  HUD  notice  is  called  a 
“fireeze  notice”. 

Comments  say  that  HUD  also  should 
notify  the  HA  when  the  depositary  is 
fiozen.  HUD  agrees.  The  rule  is  revised 
to  provide  that  HUD  must  give  the  HA 
a  copy  of  the  fiwze  notice  from  HUD  to 
the  depositary. 

M.  Budget  and  Expenditure 

Under  the  rule,  the  HA  must  comply 
with  HUD  program  regulations  and 
other  requirements.  (§  982.52(a))  HUD 
requirements  include  the  financial 
management  procedures  required  by 
HUD.  The  rule  does  not  state  the  details 
of  HUD-required  budget  and  accounting 
procediues. 

The  final  rule  is  revised  to  state  that 
the  HA  may  only  use  program  funds  in 
accordance  with  a  HUD-approved 
budget.  (§  982.157(b)(1))  The  budget 
must  be  submitted  to  HUD  at  such  time 
and  in  such  form  as  HUD  requires. 

(§  982.157(a))  Previously,  these 
requirements  were  stat^  in  the 
consolidated  ACC,  but  were  not 
explicitly  recited  in  the  program  rule. 

Comments  recommend  that  the 
Department  should  consolidate  the 
budget  and  requisition  process  for  the 
certificate  and  voucher  programs.  The 
Department  agrees,  and  has  established 
uniform  budget  procedures  for  the 
tenant-based  programs.  Of  course,  the 
budget  process  must  continue  to  reflect 
statutory  differences  in  the  program 
subsidy  computation  for  the  certificate 
and  voucher  programs. 

Comments  ask  HUD  to  eliminate 
separate  budgeting  and  financial 
reporting  for  renewal  funding  (funding 
to  provide  continued  assistance  after  the 
end  of  an  ACC  funding  commitment). 
HUD  procedures  already  have  been 
changed  to  combine  budgets  and 
financial  accounting  for  new  units  and 
renewals. 
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N.  Program  Records 

The  rule  codifies  and  clarifies  basic 
requirements  governing  the  HA’s 
obligation  to  maintain  and  retain 
program  records.  (§  982.158)  Comments 
approve  HUD’s  clarification  of 
requirements  for  retention  of  program 
records. 

Comments  recommend  that  HUD 
should  reduce  the  burden  of  accounting 
and  record-keeping  requirements. 
Comments  suggest  that  the  rule  should 
describe  what  record  media  are  allowed 
or  disallowed,  and  should  specify  that 
record-keeping  requirements  apply  to 
any  form  of  permanent,  retrievable 
record  (including  electronic  records), 
noHust  paper  files. 

The  rule  provides  that  HUD  and  the 
Comptroller  General  must  be  allowed 
full  and  firee  access  to  program  accounts 
and  records.  (§  982.158(c).  See  42  U.S.C. 
1435)  Comments  suggests  that  the  rule 
should  state  specifically  tliat  such 
access  must  be  reasonable,  so  that 
examination  of  HA  records  doesn’t 
jeraardize  HA  operation. 

The  final  rule  does  not  describe  what 
record-keeping  media  are  allowed  or 
prohibited  by  HUD.  Such  details  will  be 
provided  in  program  handbooks  or 
notices.  However,  the  rule  is  revised  to 
specify  that  program  records  must  be  in 
the  form  prescribed  by  HUD. 

(§  982.158(a)) 

Since  HAs  now  make  extensive  use  of 
computers  in  management  of  the 
program,  and  since  HAs  often  maintain 
major  program  record  systems  in 
computerized  form,  the  rule  specifies 
that  the  HA  must  comply  with  HUD 
requirements  governing  “computerized 
or  electronic  forms  of  record-keeping”. 

(§  982.158(a))  In  the  rule.  HUD  also 
recognizes  and  addresses  the  sp>ecial 
problems  in  examination  and  audit  of 
computerized  records.  Effective 
examination  of  such  records  may 
require  knowledge  of  the  system 
(hardware  and  software),  and  of 
passwords,  commands  and  instructions 
needed  to  access  data  held  in  the 
system.  The  final  rule  specifically 
provides  that  the  HA  must  grant  the 
examiner  (HUD  or  the  GAO)  full  and 
fme  access: 

“to  computerized  or  other  electronic  records, 
and  to  any  computers,  equipment  or  facilities 
containing  such  records,  and  shall  provide 
any  information  or  assistance  needed  to 
access  the  records.”  (§  982.158(c)] 

The  rule  is  also  revised  by  restating 
terminology  and  language  for 
consistency  and  simplicity.  In 
particular,  the  rule  now  refers  to 
“records”,  to  cover  all  the  various 
accounts,  forms  and  dociunentation 
used  to  maintain  program  information, 


and  including  all  of  the  media  in  which 
such  data  may  be  maintained. 

HUD  has  not  adopted  the 
recommendation  to  specify  that  access 
must  be  reasonable.  Of  course,  all 
requirements  should  be  administered  in 
a  reasonable  fashion. 

An  HA  administering  Section  8  is  not 
subject  to  federal  Freedom  of 
Information  Act  (FOIA)  and  Privacy  Act 
requirements.  Comments  recommend 
that  an  HA  should  be  required  to  make 
program  records  available  for  public 
inspection  as  imder  the  FOIA.  This 
recommendation  is  not  adopted.  The 
decision  whether  to  release  or  deny 
release  of  program  information  generally 
rests  in  the  discretion  of  the  HA,  subject 
to  any  restrictions  imder  State  or  local 
law  (but  see  §  813.109(b)  concerning 
disclosure  of  information  obtained 
pursuant  to  the  family’s  verification 
release  or  consent). 

O.  Conflict  of  Interest 

Under  the  rule,  certain  officials  or 
employees  of  an  HA,  contractors, 
subcontractors  or  agents  of  an  HA,  and 
members  of  Congress,  are  prohibited 
hum  holding  a  direct  or  indirect  interest 
in  any  program  contract  or  arrangement. 
(§  982.161(a))  Members  of  these  classes 
must  disclose  their  interest  or 
prospective  interest  to  the  HA  and  to 
HUD.  (§  982.161(b))  As  in  the  past,  a 
HUD  field  office  may  waive  the  conflicts 
requirements  “for  good  cause”  in  an 
individual  case.  (§  982.161(c)) 

A  comment  recommends  that  a 
request  for  waiver  should  be  deemed 
automatically  allowed  unless  rejected  in 
30  days.  This  recommendation  is  not 
adopted. 

P.  Contract  Forms 

The  HA  must  use  the  contract  and 
other  program  forms  prescribed  by 
HUD.  (§982.162)  Comment  asks  that 
HUD  list  the  forms.  The  regulation  lists 
certain  basic  program  contracts  that 
must  be  used.  However,  the  rule  does 
not  give  a  complete  list  of  the  contracts 
and  other  program  forms.  A  HUD 
handbook  or  other  HUD  directive  will 
list  the  HUD-prescribed  forms.  There  is 
no  reason  to  clutter  the  regulation  with 
this  information. 

Q.  Fraud  Recovery 

Comments  state  that  an  HA  has  no 
incentive  to  recover  program  funds  lost 
because  of  bad  debts  or  baud.  In 
response,  HUD  notes  that  existing 
regulations  permit  an  HA  to  retain  fifty 
percent  of  S^ion  8  fraud  losses  that  the 
HA  is  able  to  recover  fi-om  a  family  or 
owner  by  litigation,  court  order  or 
repayment  agreement.  (24  CFR  part  792; 

•  Section  326(d)  of  the  Housing  and 


Community  Development  Act  of  1981 
(42  U.S.C.  1437f  note),  as  amended  by 
106  Stat.  3711, 10/28/92)  The  law  and 
regulation  are  intended  to  encourage 
HAs  to  investigate  and  pursue  firaud  and 
abuse  in  the  S^ion  8  program.  The  rule 
contains  a  cross-reference  to  the 
separate  regulation  on  Section  8  fraud 
recoveries.  (§  982.163) 

IV.  Leasing  a  Unit 

A.  Information  When  Family  Is  Selected 
1.  Briefing  and  Information  Packet 

When  a  family  is  selected  to 
participate,  the  family  needs  to  know 
how  the  program  works.  The  HA  gives 
the  family  an  oral  briefing,  and  an 
information  packet.  In  the  HA  briefing, 
the  family  receives  a  broad  description 
of  how  the  program  works,  family  and 
owner  responsibilities,  and  areas  where 
the  family  can  lease  a  unit.  The 
information  packet  reinforces  the 
briefing,  and  supplies  more  detailed 
information  to  the  family.  The  final  rule 
modifies  requirements  on  the  briefing 
and  information  packet.  (§  982.301) 

In  the  final  rule,  several  elements  are 
removed  from  the  listing  of  items  that 
must  be  covered  in  the  oral  briefing,  but 
are  included  in  the  written  information 
packet — a  description  of  the  housing 
quality  standards  (HQS),  and  of  factors 
the  family  should  consider  in  renting  a 
unit. 

The  final  rule  drops  a  proposed 
provision  that  would  have  required  the 
HA  to  give  prospective  landlords 
information  about  the  family’s  rental 
history  or  about  drug-trafficking  by 
family  members.  Under  the  final  rule, 
the  HA  has  the  choice  whether  to 
furnish  this  type  of  information  to 
landlords.  (§  982.307(b)(2))  The  HA  is 
only  required  to  tell  a  prospective 
Section  8  landlord  (firom  information  in 
HA  records)  the  family’s  current 
address,  and  the  family’s  current  and 
prior  landlord.  The  HA  policy  on 
furnishing  other  information  about  the 
family  to  landlords  must  be  stated  in  the 
HA  administrative  plan.  (§  982.54(d)(7)) 
The  HA  policy  must  be  stated  in  the 
information  packet  for  the  family. 
(1982.301(b)(8)) 

The  oral  briefing  and  information 
packet  must  explain  where  the  family 
may  lease  a  unit,  inside  and  outside  the 
HA  jurisdiction.  (§982.301(a)(l)(iii)  and 
§  982.301(b)(5))  If  the  family  qualifies  to 
move  outside  the  HA  jurisdiction  under 
portability,  the  briefing  and  information 
packet  must  explain  how  portability 
works.  (§  982.301(a)(2)  and 
§  982.301(b)(5)) 

The  final  rule  adds  a  new  provision 
that  if  the  jurisdiction  includes  any  high 
poverty  census  tract,  and  if  the  family 
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is  living  in  such  a  census  tract,  the  HA 
briefing  must  explain  the  advantages  of 
moving  to  an  area  that  does  not  have  a 
concentration  of  poor  families,  such  as 
improved  employment,  educational 
opportunities  and  decreased  dropout 
rates.  In  the  briefing,  the  HA  may  not 
discourage  the  family  fi’om  choosing  to 
live  anywhere  in  the  HA  jurisdiction,  or 
outside  the  HA  jurisdiction  under 
portability  procedures.  (§  982.301(a)(3)) 

The  final  rule  provides  that  the 
briefing  packet  must  include  a  copy  of 
the  HUD  prescribed  “lease  addendum” 
(required  lease  language),  and  the  form 
of  request  for  lease  approval. 

(§  982.301(b)  (6)  and  (7)) 

The  proposed  rule  would  have 
required  that  the  HA  supply  the  fiunily 
certain  types  of  information  on 
prevention  of  lead-based  paint 
poisoning.  The  final  rule  provides  that 
the  HA  must  give  the  family  the  HUD- 
prescribed  lead-based  paint  brochure. 
(§982.301(b)(ll)) 

2.  Information  About  Landlords 

The  proposed  rule  would  have 
provided  that  if  requested  by  the  family, 
the  HA  would  give  the  family  available 
information  about  prospective 
landlords.  Comments  state  that  the  HA 
should  provide  information  about 
“units”,  rather  than  about  prospective 
“landlords”.  Other  comments  state  that 
the  HA  should  not  be  allowed  to  release 
landlord  information  without  the 
landlord’s  consent,  or  that  HAs  may  be 
accused  of  steering  families  to  landlords 
in  particular  areas.  HUD  has  not 
followed  these  suggestions. 

The  final  rule  requires  that  the 
briefing  packet  include  a  list  of 
landlords  or  other  parties  known  to  the 
HA  who  may  be  willing  to  lease  a  imit 
to  the  family,  or  help  the  family  find  a 
unit.  (§982.301(b)(13))  The  list  may 
include  owners  or  rental  agents  for 
specific  properties  or  imits  known  to  the 
HA  (for  example,  an  apartment  house 
with  units  rented  to  o^er  program 
participants),  or  entities  that  may 
provide  access  to  numerous  units  and 
locations  in  the  local  market,  such  as 
real  estate  agents,  rental  agents  or  social 
service  agencies  with  listings  of  possible 
rental  openings.  The  HA  may  or  may 
not  provide  a  listing  of  specific  “units”. 
The  name  of  a  single  listing  agent  may 
provide  access  to  many  specific  units  in 
the  local  housing  market. 

In  providing  listings  to  assist  a  family, 
the  HA  is  subject  to  general  program 
requirements  designed  to  protect  the 
family’s  practical  and  legal  fireedom  to 
search  for  an  available  unit.  The  HA 
may  not  discourage  the  family  horn 
choosing  to  live  anywhere  in  the  HA 
jurisdiction,  or  outside  the  HA 


jurisdiction  imder  portability 
procedures.  (§  982.301(a)(2)).  The  HA 
may  not  directly  or  indirectly  reduce  the 
family’s  opportunity  to  select  among 
available  units.  (§  982.353(f))  These 
general  requirements  apply  both  to  the 
provision  of  landlord  and  agent  listings 
to  the  family,  and  to  other  aspects  of 
program  administration.  The  HA  may 
not  design  such  lists  in  order  to  steer 
families  to  particular  areas,  thereby 
reducing  a  family’s  opportunity  to  select 
available  imits,  or  discouraging  the 
family  fitim  living  an)rwhere  the  family 
may  choose. 

At  the  same  time,  the  rule  leaves  the 
HA  broad  discretion  and  authority  to 
provide  information  to  families  in  a 
practical  and  helpful  way.  The  HA  is 
not  required  to  provide  a  listing  of  every 
possible  landlord  known  to  the  HA.  The 
rule  does  not  state  that  the  HA  must 
provide  any  specific  number  of  listings. 

Comments  suggest  that  the  HA  should 
be  required  to  give  the  tenant  a  list  of 
owners  that  are  barred  firom 
participation,  so  families  don’t  waste 
time.  HUD  agrees  that  such  information 
might  be  helpful  in  some  markets,  or  for 
some  owners  or  units.  However,  HUD  is 
not  persuaded  that  this  practice  will  be 
universally  beneficial,  or  should  be 
mandated  by  federal  regulation.  In  many 
cases,  it  may  be  difficult  for  tenants  to 
correlate  lists  of  barred  “owners”  with 
listings  of  units  available  for  rental  in 
the  local  market. 

3.  Information  for  Disabled  Persons 

The  proposed  rule  would  have 
required  that  if  a  member  of  the  family 
were  disabled,  the  HA  must  have 
provided  information  about  current 
“available”  accessible  units  known  to 
the  HA.  Comments  state  that  the  HA 
does  not  know  whether  housing  is 
available.  Comments  also  state  that  the 
HA  shouM  be  required  to  give  the 
family  information  available  to  the  HA 
of  locations  and  contacts  for  accessible 
housing  or  other  assistance. 

HUD  agrees  that  HAs  can  only  furnish 
available  infomiatfon  on  possible 
openings  in  accessible  units.  The  final 
rule  provides  that  at  the  request  of  a 
family  that  includes  a  disabled  person  . 
the  HA  must  provide  a  current  listing  of 
accessible  units  “known  to  the  HA  that 
may  be  available”  for  rental  to  program 
participants.  (§982.301(b)(14)  (emphasis 
supplied)) 

Comments  suggest  that  the  oral 
briefing  should  use  appropriate 
procedures  for  communication  with  the 
disabled.  Existing  HUD  regulations  at  24 
CFR  part  8  prohibit  discrimination 
against  disabled  persons  in 
administration  of  HUD  assistance 
programs.  Section  8.6  of  these 


regulations  requires  recipients  to  take 
appropriate  steps  to  assure  effective 
communication  with  applicants  and 
beneficiaries.  The  present  rule  is  revised 
by  adding  a  reference  to  these 
requirements.  (§  982.301(a)(4)) 

B.  Giving  an  Owner  Information  About 
a  Family 

The  proposed  rule  would  have 
provided  that  the  HA  must  give  a 
prospective  owner  information  in  the 
HA’s  possession  about  rental  history  or 
drug-trafficking  by  members  of  the 
family. 

Some  comments  agree  that  HUD 
should  require  or  allow  the  HA  to 
release  information  about  the  family  to 
a  prospective  Section  8  owner.  The 
comments  claim  that  providing  the 
information  to  owners  will  improve 
relations  between  the  HA  and  landlords. 
Comments  state  that  the  HA  should  both 
inform  the  family  about  the  owner,  and 
the  owner  about  the  family. 

Other  comments  contend  that  the  HA 
should  not  act  as  a  clearinghouse  for 
tenant  information.  HUD  should  not 
require  or  allow  an  HA  to  give  landlords 
information  about  prospective  tenants. 
Determination  of  tenant  suitability  is  the 
responsibility  of  the  owner.  The  HA 
should  not  be  involved  in  owner 
screening  of  tenants.  The  owner  can 
check  tenant  references.  The  proposed 
and  final  rule  provide  that  the  HA  must 
tell  the  owner  that  the  HA  has  not 
screened  the  family  for  suitability,  and 
that  such  screening  is  the  owner’s 
responsibility.  Comments  agree  that  the 
HA  should  so  inform  the  owner. 

The  rule  is  revised  to  add  a  new 
provision  stating  that: 

“Owners  are  permitted  and  encouraged  to 
^screen  families  on  the  basis  of  their  tenancy 
histories.  An  owner  may  consider  a  family’s 
background  with  respect  to  such  factors  as: 

(1)  Payment  of  rent  and  utility  bills; 

(2)  Caring  for  a  unit  and  premises; 

(3)  Respecting  the  rights  of  others  to  the 
peaceful  enjoyment  of  their  housing; 

(4)  Drug-related  criminal  activity  or  other 
criminal  activity  that  is  a  threat  to  the  life, 
safety  or  property  of  others;  and 

(5)  Compliance  with  other  essential 
conditions  of  tenancy.”  (§  982.307(a)(2)) 

Comments  state  that  the  release  of 
information  about  a  family  to 
prospective  owners  may  expose  the  HA 
to  potential  legal  liability,  or  violate 
confidentiality  requirements  under 
federal  or  State  law.  The  obligation  for 
the  HA  to  give  landlords  information  on 
prospective  tenants  adds  a  new 
bureaucratic  requirement,  and  forces  an 
HA  to  maintain  rental  or  behavioral  data 
on  individual  tenants.  Comments  note 
that  HA  release  of  tenant  information 
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may  block  the  family’s  effort  to  find 
suitable  housing. 

Comments  ask  HUD  to  clarify  what 
types  of  “rental  history”  must  be 
communicated  to  a  prospective 
landlord:  Whether  this  term  means  rent¬ 
paying  history,  and  whether  the 
requirement  is  limited  to  bona  fide  file 
information  or  first  hand  information. 

Other  comments  note  HA  files  may 
contain  hearsay,  or  inaccurate  or 
disputed  information  about  the  family. 
Comments  state  that  the  HA  should  not 
release  tenant  information  unless  the 
HA  obtained  the  information  as  the 
family’s  landlord,  or  has  other  direct 
knowledge  that  the  information  is 
truthful.  Comments  state  that  the  HA 
should  not  give  out  information  without 
a  release  from  the  tenant,  or  that  the 
family  should  have  the  right  to 
challenge  information  in  the  HA  file. 

HA  communication  gives  legitimacy  to 
allegations  of  a  prior  landlord. 

Comments  also  suggest  that  landlords 
don’t  need  information  from  the  HA 
since  landlords  can  check  references, 
and  criminal  convictions  are  a  matter  of 
public  record. 

The  final  rule  provides  that  when  a 
family  wants  to  lease  a  dwelling  unit, 
the  HA  “may  offer”  an  owner  HA 
information  about  family  tenancy 
history  or  drug  trafficking. 

(§  982.307(h)(2))  The  rule  does  not 
require  the  HA  to  release  the 
information. 

However,  the  final  rule  provides  that 
the  HA  must  give  the  owner: 

— ^The  family’s  current  address,  as 
shown  in  the  HA  records. 

— ^The  name  and  address  (if  known  to 
the  HA)  of  the  landlord  at  the  family’s 
current  and  prior  address. 

(§  982.307(b)(1)) 

The  final  rule  requires  the 
information  packet  for  a  newly  selected 
family  to  include  a  statement  of  the  HA 
policy  on  providing  information  to 
owners.' (§  982.30lO))(8))  The  HA  must 
give  the  same  types  of  information  to  all 
Jamilies  and  to  all  owners. 

(§  982.307(h)(3)) 

Under  the  final  rule,  the  policy  on 
release  of  family  information  to 
prospective  landlords  rests  in  the  hands 
of  the  HA,  the  local  agency  charged  with 
administration  of  the  tenant-based 
program.  The  final  rule  merely  confirms 
that  HAs  “may”  offer  the  owner 
information  about  the  family  in  the 
HA’s  possession,  thus  confirming  that 
there  is  no  federal  bar  to  release  of 
tenant  information.  However,  the  choice 
to  exercise  this  option  is  the  election  of 
the  HA.  Some  HAs  will  wish  to  release 
available  information  bn  program 
families,  to  enhance  general  owner 


confidence  and  willingness  to  lease 
units  under  the  tenant-based  programs. ' 
Other  HAs  will  elect  to  avoid  the  legal 
exposure  and  potential  administrative 
problems  in  processing  or  releasing 
tenant  information. 

In  some  States,  there  may  be  State  or 
local  laws  affecting  release  of  tenant 
information  to  owners.  Such  laws  may 
require  the  release  of  such  information, 
or  may  restrict  the  release  of  the 
information.  The  federal  regulation  is 
not  intended  to  pre-empt  the  operation 
of  such  State*  or  local  laws. 

If  the  HA  wants  to  release  tenant 
information,  the  HA  must  adopt  a  policy 
on  providing  information  to  owners. 

The  release  of  information  hy  the  HA 
may  not  be  left  to  casual  ad  hoc 
decisions  of  HA  officials,  but  must  be 
based  on  an  explicit  HA  policy. 

C.  Requesting  HA  Approval  To  Lease  a 
Unit 

After  a  family  is  selected,  the  HA 
issues  a  certificate  or  voucher  to  the 
family.  The  family  may  search  for  a 
unit.  The  family  must  get  HA  approval 
to  lease  a  unit  with  assistance  in  the 
program.  The  final  rule  restates  and 
clarifies  the  procedure  for  requesting 
HA  approval.  (§  982.302;  §  982.303; 
§982.305;  §982.306) 

The  proposed  rule  would  have 
provided  that  the  family  requested 
approval  to  rent  the  unit,  but  did  not 
refer  to  a  “request  for  lease  approval”. 
The  old  program  rules  provided  that  a 
family  submitted  a  request  for  lease 
approval  to  the  HA.  Public  comments 
state  the  rule  should  keep  the 
requirement  to  submit  a  request  for 
lease  approval.  Comments  note  that  a 
request  for  lease  approval  is  signed  hy 
the  landlord,  confirms  the  landlord’s 
agreement  to  rent  the  unit,  and  gives 
basic  information  on  terms  of  the 
proposed  leasing.  The  form  of  the 
request  for  lease  approval  facilitates 
review  by  the  HA. 

The  final  rule  provides  that  the  family 
must  submit  a  request  for  lease 
approval,  and  a  copy  of  the  proposed 
lease,  during  the  term  of  the  certificate 
or  voucher.  (§  982.302(c))  The  HA  has 
the  discretion  to  permit  a  family  to 
submit  more  than  one  request  at  a  time. 
(§  982.302(b))  The  final  rule  also  states 
that  the  HA  may  specify  the  procedure 
for  requesting  approval  to  lease  a  unit, 
and  that  the  frmily  must  submit  the 
request  “in  the  form  and  memner 
required  by  the  HA”.  (§  982.302(d)) 

D.  Term  of  Certificate  or  Voucher 

The  family  must  request  lease 

approval  during  the  term  of  the 
certificate  or  voucher  issued  by  the  HA. 
Extension  or  suspension  of  the  term 


gives  the  family  more  time  to  find  a  unit 
and  request  HA  approval.  (§  982.302; 
§982.303) 

Comments  offer  different 
recommendations  on  the  extent  of  HA 
discretion  to  limit  the  term  of  a 
certificate  or  voucher.  Some  comments 
stress  that  an  HA  should  be  required  to 
give  a  family  ample  time  to  use  a 
certificate  or  voucher.  Other  comments 
state  that  HAs  should  have  hroad 
discretion  to  set  local  policies  on  the 
certificate  or  voucher  term,  and 
concerning  any  extension  or  suspension 
of  the  term.  Comments  note  that  the 
administrative  plan  should  include  the 
HA  standards  for  granting  extensions  of 
the  term. 

Comments  assert  that  the  initial  term 
should  be  longer  than  60  days,  or  that 
the  HA  should  be  required  to  extend  the 
initial  term.  Some  comments  state  that 
families  need  more  time  to  find  housing, 
or  to  find  units  in  non-minority  or  non¬ 
poverty  neighborhoods.  A  comment 
recommends  that  the  certificate  or 
voucher  should  have  an  initial  120  day 
term.  The  comment  states  that  the  HA 
should  be  required  to  grant  further 
extension  if  the  family  has  made 
reasonable  efforts  to  find  housing  during 
the  initial  term. 

Other  comments  state  that  HUD 
should  retain  the  maximum  120  day 
term  (60  days  plus  an  extension  of  up 
to  60  days)  as  under  the  old  rule.  120 
days  is  a  reasonable  time  to  find  a  unit. 
Comments  also  state  that  allowing  HA 
discretion  to  set  longer  terms  allows  too 
much  variation  between  local  HA 
programs. 

Some  comments  state  that  the  rules 
should  require  the  HA  to  suspend  (toll) 
ninning  of  the  term  when  the  family  has 
asked  the  HA  for  approval  to  lease  a 
unit,  and  is  waiting  for  HA  action  on  the 
family’s  request.  Unless  the  HA  grants  a 
suspension,  the  term  continues  to  run, 
and  the  family  may  be  discouraged  from 
trying  to  lease  a  unit  in  non-minority  or 
non-poverty  areas.  The  family  cannot 
control  the  time  used  by  the  HA  in 
deciding  to  approve  or  disapprove  the 
unit.  The  family  may  not  have  time  to 
find  another  unit  if  the  original  unit  is 
disapproved.  Other  comments  suggest 
that  suspension  is  unfair  to  other 
licants  waiting  for  housing, 
nder  previous  HUD  rules,  the  initial 
term  of  a  certificate  or  voucher  was  a 
minimum  of  60  days.  At  its  discretion, 
the  HA  could  extend  the  initial  term  up 
to  a  maximum  of  120  days  from  the 
beginning  of  the  initial  term.  This  basic 
60  day  to  120  day  pattern  is  continued 
in  the  final  rule.  The  proposed  rule  did 
not  set  any  maximum  term.  The  HA 
could  decide  whether  to  grant 
extensions,  and  the  length  of  emy 
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extension.  The  final  rule  provides,  as 
under  the  old  rule,  that  the  initial  term 
plus  any  extensions  may  not  exceed  a 
total  of  120  days.  (§  982.303(b)(1)) 

The  family  may  ask  the  HA  to  extend 
the  term  up  to  the  120  maximum  as  a 
reasonable  accommodation  for  a 
disabled  person.  (§  982.303(b)(2))  If  the 
HA  believes  that  a  longer  time  is 
necessary  for  this  purpose  in  a  special 
case,  HUD  will  consider  a  request  for 
regulatory  waiver  of  the  120  day 
maximiun. 

At  its  discretion,  in  accordance  with 
HA  policy  as  described  in  the 
administrative  plan,  an  HA  may  grant  a 
“suspension”  (tolling)  of  the  certificate 
or  voucher  term  if  the  family  submits  a 
request  for  lease  approval  during  the 
term  of  a  certificate  or  voucher. 

(§  982.303(c))  “Suspension”  means 
stopping  the  clock  on  the  term  of  a 
family’s  voucher  or  certificate  after  the 
family  submits  a  request  for  lease 
approval.  (§  982.4;  §  982.54(d)(2))  The 
final  rule  permits  the  HA  to  grant  a 
suspension  for  “any  part  of’  the  period 
running  from  the  family’s  request  for 
lease  approval  up  to  the  time  when  the 
HA  approves  or  denies  the  request. 

(§  982.303(c)) 

The  rule  requires  the  HA  to  establish 
in  the  administrative  plan  a  policy  on 
when  and  whether  extensions  or 
suspension  of  the  term  may  be  granted, 
including  how  the  HA  decides  whether 
to  grant  extensions  or  suspensions,  and 
the  length  of  any  extension  or 
suspension.  (§  982.54(d)(2)) 

E.  HA  Approval  To  Lease  a  Unit 

The  HA  must  determine  that  a  vmit 
meets  program  requirements.  Before 
approving  rental  of  a  unit  with 
assistance  under  the  program,  the  HA 
must  determine  that: 

— ^The  unit  is  eligible  housing; 

— HA  inspection  shows  that  condition 
of  the  unit  satisfies  the  housing 
quality  standards  (HQS); 

— ^The  lease  is  approvable  and  includes 
the  “lease  addendum”  language 
required  by  HUD; 

— ^The  rent  to  owner  is  reasonable:  and 
— If  the  unit  will  be  assisted  under  the 
certificate  program,  the  total  of 
contract  rent  plus  any  allowance  for 
tenant-paid  utilities  does  not  exceed 
the  FMR/exception  rent  limit. 

(§  982.305(a))  The  HA  may  not 
execute  a  HAP  contract  until  all  these 
requirements  are  satisfied. 

The  rule  provides  that  all  of  the 
following  actions  must  be  completed 
before  the  beginning  of  the  lease  term: 
— ^The  HA  has  inspected  the  unit,  and 
determined  that  the  unit  satisfies  the 
HQS; 


— ^The  landlord  and  the  tenant  have 
executed  the  lease;  and 
— ^The  HA  has  approved  leasing  of  the 
xmit  in  accordance  with  HUD 
requirements.  (§  982.305(b)) 

A  public  comment  states  that  the  rule 
should  allow  an  HA  to  execute  the  HAP 
contract  up  to  60  days  after 
commencement  of  the  lease.  Another 
comment  argues  that  execution  of  the 
HAP  contract  before  the  HA  has 
approved  the  unit  would  force  the  HA 
to  pay  rent  to  the  owner  before  the  HA 
has  approved  the  imit  and  die  lease.  The 
final  rule  is  consistent  with  the 
recommendations  in  these  comments. 

The  final  rule  requires  that  the  HAP 
contract  must  be  executed  no  later  than 
60  days  from  the  beginning  of  the  lease 
term.  (§  982.305(c)(1))  However,  the  HA 
must  use  “best  efforts”  to  execute  the 
HAP  contract  before  the  beginning  of 
the  lease  term.  The  HA  may  not  approve 
the  unit  or  execute  the  HAP  contract 
until  the  HA  has  determined  that  the 
unit  and  lease  meet  all  program 
requirements.  (§  982.305(a)) 

Comments  object  to  the  requirement 
that  the  lease  must  be  executed  before 
the  beginning  of  the  lease  term.  The 
final  rule  retains  this  requirement. 

From  the  beginning  of  the  lease  term, 
the  family’s  tenancy  must  be  subject  to 
the  statutory  and  basic  tenancy 
requirements  stated  in  the  required 
lease  addendum.  By  execution  of  the 
lease,  containing  the  required 
provisions,  the  lease  requirements  are 
contractually  binding  on  the  owner  and 
the  tenant.  'The  lease  makes  explicit  the 
intention  of  the  family  and  the  owner  to 
establish  a  tenancy  in  accordance  with 
requirements  of  the  tenant-based 
programs. 

Lease  execution  before 
commencement  of  the  lease  term  is  not 
difticult.  Each  family  is  given  a  copy  of 
the  lease  addendum  in  the  information 
packet.  In  general,  owners  are  also 
familiar  with  this  requirement.  The 
requirement  to  execute  the  lease  before 
the  commencement  of  the  term  is  also 
consistent  with  general  practice  in  the 
private  rental  market. 

The  HA  may  not  approve  the  unit  or 
execute  the  HAP  contract,  until  the  HA 
determines  that  the  tenancy  meets  all 
program  requirements  (as  listed  in  the 
rule).  (§  982.305(a))  The  HA  must  make 
“best  efforts”  to  execute  the  HAP 
contract  before  the  beginning  of  the 
lease  term.  (§  982.305(c)(1))  The  HAP 
contract  must  be  executed  within  a 
maximmn  of  60  calendar  days  fi'om  the 
beginning  of  the  lease  term. 

(§  982.305(c)(1))  In  accordance  with 
normal  administrative  fee  procedures, 
the  HA  receives  its  administrative  fee 


for  each  whole  month  the  imit  is  under 
lease. 

The  rule  is  revised  to  clarify  what 
happens  if  the  HAP  contract  is  not 
executed  before  the  beginning  of  the 
lease  term.  The  final  rule  provides  that: 
— ^The  HA  may  not  pay  any  housing 
assistance  payment  to  the  owner  until 
the  HAP  contract  has  been  executed. 

(§  982.305(c)(2)) 

— ^If  the  HAP  contract  is  executed  during 
the  first  60  days  of  the  lease  term,  the 
HA  will  pay  housing  assistance 
payments  after  execution  of  the  HAP 
contract  (in  accordance  with  the  terms 
of  the  HAP  contract),  to  cover  the 
portion  of  the  lease  term  before 
execution  of  the  HAP  contract  (a 
maximiun  of  60  days). 

(§  982.305(c)(3)) 

— ^Any  HAP  contract  executed  after  the 
60  days  period  is  void,  and  the  HA 
may  not  pay  any  housing  assistance 
payment  to  the  owner. 

(§  982.305(c)(4)) 

Comments  recommend  that  the  rule 
should  require  the  HA  to  approve  the 
unit  and  lease  in  a  specific  short  period 
from  submission  of  the  family  request 
for  lease  approval.  A  period  of  7  days 
is  suggested.  The  recommendation  to 
prescribe  a  rigid  uniform  period  from 
family  submission  to  HA  approval  is  not 
adopted.  The  imposition  of  a  uniform 
deadline  is  not  practical  for  HAs 
operating  in  different  housing  markets, 
and  as  applied  to  the  special 
circumstances  of  particular  cases — for 
example,  time  needed  so  that  an  owner 
can  correct  HQS  deficiencies.  As  noted 
above,  however,  the  HA  must  execute 
the  HAP  contract  within  60  days  after 
commencement  of  the  tenancy. 

F.  HA  Disapproval  of  Owner 
1.  Mandatory  Denial 

The  rule  requires  that  the  HA  must 
not  approve  rental  of  a  unit  firom  an 
owner  if  the  owner  is  subject  to  certain 
federal  sanctions  (debarment, 
suspension  or  denial  of  participation 
under  24  CFR  part  24).  (§  982.306(a)) 
The  HA  may  or  may  not  know  that  an 
owner  is  subject  to  these  sanctions.  The 
final  rule  therefore  specifies  that  the 
HA’s  obligation  to  reject  the  owner  only 
applies  if  the  HA  has  been  informed  of 
this  fact  by  HUD  or  some  other  source. 

The  proposed  rule  would  also  have 
provided  that  the  HA  could  never 
approve  rental  ft-om  the  owner  if  HUD 
had  initiated  an  enforcement  action 
under  the  Fair  Housing  Act.  The  final 
rule  is  revised  to  provide  that  the  HA 
must  not  approve  rental  from  the  owner 
if  so  directed  by  HUD  when  the  owner 
has  been  the  subject  of  equal 
opportunity  enforcement  proceedings. 
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(§  982.306(b))  Automatic  disapproval  of 
owners  who  have  committed  fair 
housing  violations  might  operate  to 
deny  housing  opportunities  for  low- 
income  or  minority  families.  Such 
automatic  denial  may  be  inconsistent 
with  fair  housing  policies.  The 
appropriate  remedy  should  therefore  he 
determined  hy  HUD  in  the 
circumstances  of  the  particular  case. 

In  addition,  the  final  rule  Broadens 
the  description  of  the  proceedings  for 
which  such  rejection  should  apply.  The 
HA  must  disapprove  the  owner  (when 
directed  by  HUD)  if: 

— ^The  federal  government  has  instituted 
an  administrative  or  judicial  action 
against  the  owner  for  violation  of  the 
Fair  Housing  Act  or  other  federal 
equal  opportunity  requirements,  and 
such  action  is  pending. 

— A  court  or  administrative  agency  has 
determined  that  the  owner  violated 
the  Fair  Housing  Act  or  other  federal 
equal  opportunity  requirements. 

(§  982.306(b)) 

The  new  provisions  cover  fair  housing 
enforcement  actions: 

— By  administrative  or  judicial  action. 

— For  violation  of  the  Fair  Housing  Act 
or  other  equal  opportunity 
requirements. 

Comments  suggest  that  the  HA  should 
only  he  required  to  reject  an  owner  , 
because  of  complaints  referred  by  the 
HA  to  a  fair  housing  enforcement 
agency.  This  comment  is  not  adopted. 
Rejection  of  an  owner  supports  federal 
fair  housing  statutes,  regardless  of 
whether  the  complaint  originated  with 
the  HA  itself. 

2.  Discretionary  Denial 

The  rule  provides  that  the  HA  has 
administrative  discretion  to  deny 
approval  to  lease  a  unit  from  an  owner 
in  certain  other  specified  cases. 

(§  982.306(c)) 

The  proposed  rule  would  have 
provided  that  the  HA  could  deny 
approval  if  the  owner  had  not  paid  State 
or  local  real  property  taxes.  Comments 
both  support  and  object  to  allowing  or 
requiring  the  HA  to  refuse  approval  of 
an  assisted  tenancy  on  this  ground.  The 
final  rule  permits  the  HA  to  deny 
approval  if  the  owner  has  not  paid  State 
or  local  real  estate  taxes,  fines  or 
assessments.  (§  982.306(c)(6))  The  rule 
does  not  direct  the  HA  to  exercise  this 
authority.  Each  local  HA  has 
administrative  discretion  whether  or  not 
to  reject  owner  participation  for  this 
reason.  By  rejecting  participation  of 
owners  who  have  not  paid  local  levies, 
the  HA  gives  the  locality  leverage  for 
collection  of  delinquent  accounts. 

Under  the  final  rule,  the  HA  may 


exercise  this  discretion  for  non-payment 
of  local  fines  or  assessments,  in  addition 
to  local  real  property  taxes.  * 

The  proposea  rule  would  have 
provided  that  the  HA  could  deny 
approval  to  lease  a  imit  from  an  owner 
who  had  committed  fraud  or  made  any 
false  statement  in  connection  with  any 
federal  housing  program.  The  final  rule 
amends  and  broadens  this  language  to 
provide  that  the  HA  may  deny  approval 
if  the  owmer  has  committed  “fraud, 
bribery  or  any  other  corrupt  or  criminal 
act"  in  connection  with  a  federal 
housing  program.  (§  982.306(c)(2)) 

The  revision  protects  the  integrity  and 
purpose  of  federal  housing  assistance. 
The  revision  is  intended  to  make  clear 
that  the  HA  has  broad  authority  to  reject 
participation  of  a  Section  8  ov«mer  who 
has  engaged  in  bribery  or  any  other 
corrupt  or  criminal  activity  related  to  a 
federal  housing  program.  Ilie  HA  may 
decline  to  accept  an  owner,  regardless  of 
whether  the  owner’s  crime  meets  the 
technical  indicia  of  "fiBud”  as  defined 
by  federal  or  State  law.  In  a  parallel 
revision,  the  rule  also  provides  that  the 
HA  may  deny  or  terminate  assistance  for 
a  family  that  has  committed  corrupt  or 
criminal  acts  in  a  federal  housing 
pro^m.  (§982.551(k);  §  982.552(b)(5)) 

The  rule  provides  that  the  HA  may 
reject  an  owner  who  has  engaged  in 
‘‘drug-trafficking”.  (§  982.306(c)(3))  As 
defined  in  the  rule  (§  982.4),  this  term 
refers  to  commercial  drug-dealing 
(manufacture,  sale  or  distribution  of 
narcotics),  but  does  not  cover  illegal 
drug  use.  Comments  ask  why  the  rule 
only  allows  the  HA  to  reject  an  owner 
who  engages  in  drug-trafficking,  but  not 
for  any  other  drug-related  criminal 
activity.  HUD  believes  that  the  rule  is 
appropriately  targeted  at  allowing  the 
HA  to  bar  drug  dealing  owners  from  its 
program. 

The  HA  may  reject  an  owner  with  a 
‘‘history  or  practice”  of  violating 
Section  8  HQS  or  applicable  housing 
standards  under  other  federal  housing 
programs.  (§  982.306(c)(4))  Comments 
mistakenly  assert  that  the  rule  would 
require  the  HA  to  reject  a  unit  if  any 
owner  has  a  history  of  minor  HQS 
violation.  In  fact,  the  rule  leaves  the 
decision  whether  to  reject  an  owner  to 
the  HA’s  administrative  discretion. 
Comments  recommend  that  HUD  should 
define  ‘‘history  or  practice”.  HUD 
believes  that  this  is  a  sufficient 
description  of  the  case  to  be  covered. 
The  individual  HA  may  more  precisely 
focus  on  types  of  ovmer  behavior  that 
should  be  reason  for  rejecting  owner 
participation. 

The  rule  specifies  that  for  purpose  of 
the  provisions  on  HA  disapproval  of  an 
owner,  the  term  “owner”  includes  a 


“principal  or  other  interested  party”. 

(§  982.306(e))  Rental  real  estate  is  often 
held  by  a  legal  entity  such  as  a  limited 
partnership  or  corporation,  rather  than 
an  individual.  A  real  estate  investor  may 
have  an  interest  in  various  properties 
held  in  the  name  of  different  legal 
entities,  or  may  have  an  interest  in 
various  partnerships  or  enterprises.  The 
rule  clarifies  that  the  “owner”  is  not 
merely  the  nominal  entity  that  holds 
legal  title  to  the  property  to  be  rented, 
but  also  covers  other  persons  with  an 
actual  interest  in  the  property.  In 
applying  the  authority  for  rejection  of  an 
“owner”  in  specific  cases,  the  HA  may 
penetrate  the  veil  of  the  form  of 
ownership.  The  HA  may  deny  approval 
to  rent  a  \mit  from  an  entity  in  which 
the  principal  or  other  interested  parties 
have  engaged  in  activities  that  are 
grounds  for  denial.  For  example,  the  HA 
may  deny  approval  to  rent  from  a 
partnership  where  a  general  or  limited 
partner  has  committed  fiuud  in 
connection  with  a  federal  housing 
program. 

Comments  recommend  that  HUD 
should  require  disclosure  of  any 
individual  or  corporation  with  an 
ownership  interest  of  more  than  10 
percent.  The  HA  may  require  a 
prospective  owner  to  disclose 
ownership  information,  so  that  the  HA 
can  determine  if  the  owner  should  be 
rejected  or  approved.  However,  HUD 
will  not  direct  HAs  to  require 
disclosure,  and  will  not  regulate  the 
nature  or  form  of  owner  disclosure. 

Comments  recommend  that  HUD 
should  allow  an  HA  to  reject  an  owner 
who  has  used  foul  language  or  threats 
against  HA  staff  or  tenants.  This 
comment  is  not  adopted. 

3.  HA  Policy 

Comments  suggest  that  an  HA  should 
not  have  discretion  to  decide  the  criteria 
for  disapproving  owners.  The  HA 
should  only  determine  whether  an 
owner  has  committed  an  action  that  is 
grounds  for  disapproval.  Comments  also 
recommend  that  the  rule  should  require 
an  HA  to  use  the  same  criteria  for 
approval  or  disapproval  of  all  owners. 
Comments  state  that  HUD  should  only 
permit  disapproval  based  on  reliable 
and  credible  evidence,  and  that  the  HA 
should  only  be  allowed  to  disapprove 
an  owner  because  of  “recent”  owner 
action. 

The  final  rule  provides  that  the  HA 
administrative  plan  must  include  the 
HA  policies  on  disapproval  of  owners. 
(§  982.54(d)(8))  Since  HUD  has 
eliminated  the  requirement  for  HUD 
approval  of  the  administrative  plan,  the 
HA  policies  on  owner  approval  are  not 
routinely  submitted  for  HUD  review  or 
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approval.  (Of  course,  HA  administrative 
policy  and  practice  are  subject  to  HUD 
audit,  review  and  required  revision.) 

HAs  may  only  reject  owners  for  any 
of  the  grounds  listed  in  the  rule. 
However,  HAs  retain  broad  discretion  is 
deciding  whether  and  how  to  exercise 
the  authority  to  reject  owners  for  any  of 
the  allowable  discretionary  groimds. 

The  HA  may  determine  the  practicality 
and  benefit  of  rejecting  owners  for  such 
grounds,  in  the  locality,  and  as  applied 
to  the  circumstances  of  each  individual 
case. 

The  decision  to  reject  the  owner  rests 
in  the  discretion  of  the  HA.  HUD  will 
not  require  the  HA  to  establish  any 
special  type  of  process  or  evidentiary 
standard.  HUD  believes  that  the 
imposition  of  such  requirements  would 
discourage  HAs  firom  rejecting  owners 
for  gcKxl  and  substantial  reasons,  such 
as  the  owner’s  practice  of  renting  emits 
that  violate  local  code.  The  rule 
confirms  explicitly  that  owners  do  not 
have  a  right  to  participate  in  the 
program.  (§  982.306(d))  Therefore  the 
rejection  of  an  owner’s  participation 
does  not  affeci  any  owner  right  or 
property  interest.  The  HA  may  exercise 
its  discretion  to  reject  an  owner  in 
accordance  with  IcKal  policy,  and 
available  information. 

G.  Tenancy 

1.  Tenant  Definition 

The  proposed  rule  would  have  added 
a  new  definition  of  the  term  “tenant”. 
The  proposed  definition  would  have 
provided  that  a  tenant  was  the  “adult” 
member  of  the  assisted  family  who 
executed  the  lease  as  lessee  of  the 
dwelling  emit.  Comments  state  that  the 
new  definition  is  helpful,  and  approve 
adding  this  defined  term. 

The  final  rule  revised  the  proposed 
definition  by  removing  the  provision 
that  the  tenant  must  be  an  “adult” 
member  of  the  family.  In  the  final  rule, 
the  term  “tenant”  is  defined  as  “the 
person  or  persons  (other  than  a  live-in- 
aide)  who  executes  the  lease  as  lessee  of 
the  dwelling  unit”.  (§  982.4)  The  rule 
text  clarifies  that  a  tenant  must  have 
legal  capacity  to  enter  into  a  lease  under 
State  and  local  law.  (§  982.308(a)). 

2.  Approval  of  Lease 

Any  new  lease  or  revision  must  be 
approved  by  the  HA.  Before  approval, 
the  HA  must  determine  that  the  lease 
meets  program  requirements  under  the 
rule.  (§  982.308(b)) 

A  lease  must  be  execaited  by  the 
tenant  and  the  owner  before  the 
beginning  of  the  lease  term. 

(§  982.305(b)(2))  The  lease  must  also  be 
approved  by  the  HA  before  the 


beginning  of  the  term.  (§  982.305(b)(3)) 
Any  new  lease  or  revision  must  be 
approved  in  advance  by  the  HA,  and 
must  comply  with  program 
requirements.  (§  982.308(b): 

§  982.309(e)(1)) 

The  rule  provides  that  if  the  tenant 
and  the  owner  enter  into  a  new  lease  or 
revision,  the  HA  and  owner  must  enter 
into  a  new  HAP  contract  to  subsidize 
the  tenancy  under  the  new  lease  or 
revision.  (§  982.309(e)(1))  Comments 
recommend  eliminating  the  requirement 
for  execution  of  a  new  HAP  for  this 
purpose.  This  recommendation  is  not 
adopted.  The  rule  continues  to  require 
the  use  of  a  simple  and  imiform  process 
for  commencement  of  the  assisted 
tenancy — by  execution  of  a  lease  and 
HAP  contract  in  each  case.  The  HAP 
contract  expresses  the  HA’s  agreement 
to  subsidize  the  tenancy  imder  the  new 
or  revised  lease. 

3.  Contents  of  Lease 

The  proposed  rule  would  have 
requir^  the  lease  to  include  word-for- 
word  all  provisions  required  by  HUD, 
and  barred  any  provisions  prohibited  by 
HUD.  Tbe  lease  language  required  by 
HUD  is  called  the  “lease  addendupi”. 

(§  982.308(c)(1))  The  final  rule  provides 
that  the  lease  must  include  word-for- 
word  all  provisions  required  by  HUD. 

(§  982.308(c)(2))  The  rule  provides  that 
if  there  is  any  conflict  between  the 
provisions  required  by  HUD  (lease 
addendum)  and  other  provisions  of  the 
lease,  the  provisions  required  by  HUD 
shall  control.  (§  982.308(c)(3)) 

The  lease  addendum  must  state  that 
certain  types  of  lease  provisions  are 
prohibited.  (§  982.308(d))  The  statement 
of  prohibited  lease  provisions  for  the 
certificate  and  voudier  programs  in  the 
proposed  rule  is  the  same  as  language 
previously  used  in  the  old  voucher  rule. 
This  language  is  similar  to,  but  more 
simply  and  clearly  stated,  than  the 
description  of  prohibited  lease 
provisions  in  the  old  certificate  rule.  A 
comment  recommends  that  HUD  should 
use  the  version  of  prohibited  lease 
provisions  in  the  old  certificate  rule. 
This  comment  is  not  adopted. 

In  all  cases,  the  assisted  lease  must 
include  the  verbatim  language  of  the 
lease  addendum.  An  HA  may  develop  a 
model  program  lease  that  may  be  offered 
for  use  by  families  and  owners.  A  model 
lease  must  include  the  language  of  the 
lease  addendum,  and  must  comply  with 
program  requirements.  However,  die 
new  rule  prohibits  the  HA  from 
requiring  families  and  owners  to  use  a 
model  program  lease  prescribed  by  the 
HA.  (§  982.308(c)(2)) 

HA  comments  object  to  the 
prohibition  against  requiring  use  of  an 


HA  model  lease.  Comments  state  that 
use  of  a  model  lease  saves  an  HA  the 
cost  of  reviewing  leases  to  assure 
compliance  with  required  lease 
provisions.  HUD  believes  that 
mandating  use  of  a  model  lease  may 
unduly  restrict  family  choice  of 
available  housing.  Owners  may  refuse  to 
execute  program  leases  in  the  form  of 
the  HA-pre^cribed  model  lease  rather 
than  using  a  form  of  lease  familiar  to  the 
owner. 

Comments  recommend  that  the  HA 
should  be  permitted  to  disapprove  a 
lease  that  does  not  comply  with  State  or 
local  law.  This  comment  is  adopted. 

The  final  rule  provides  that  the  HA  may 
review  the  proposed  lease  to  determine 
if  the  lease  complies  with  State  or  local 
law,  and  may  decline  to  approve  the 
lease  if  it  does  not  comply  with  State  or 
local  law.  (§  982.308(f))  It  should  be 
emphasized,  however,  that  the  federal 
rule  does  not  require  that  the  HA  review 
the  lease  for  compliance  with  State  or 
local  law.  The  decision  to  undertake 
such  review,  or  to  decline  lease 
approval  for  this  reason  lies  in  the  HA’s 
discretion. 

4.  Term  of  Tenancy 

The  rule  provides  that  the  initial  term 
of  the  lease  must  be  for  at  least  one  year, 
and  must  provide  for  “automatic 
renewal”  after  the  initial  term.  The  lease 
may  renew  by  an  automatic  indefinite 
extension  or  by  automatic  extension  for 
successive  definite  terms  (for  example, 
month-to-month  or  year-to-year). 

(§  982.309(b)  (l)and  (2)) 

The  lease  terminates  if  any  of  the 
following  occurs: 

— ^The  owner  terminates  the  lease. 

— ^The  tenant  terminates  the  lease. 

— ^The  owner  and  the  tenant  agree  to 

terminate  the  lease. 

— ^The  HA  terminates  the  HAP  contract. 
— ^The  HA  terminates  assistance  for  the 

family.  (§  982,309(b)(3)) 

The  term  of  the  lease  and  the  HAP 
contract  are  the  same.  The  term  of  the 
HAP  contract  follows  the  term  of  the 
lease.  (§  982.309(a)(1))  The  lease  ends 
when  the  HAP  contract  ends. 

(§  982.309(b)(2)(iv))  The  HAP  contract 
ends  when  the  lease  ends. 

(§  982.309(a)(2)) 

Comments  approve  the  clarification 
that  the  initial  lease  term  is  one  year. 
Comments  also  approve  the  new 
language  on  automatic  extension  of  the 
initial  year  term,  noting  that  the  new 
regulation  clears  up  confusion  under  the 
prior  rule.  (§  982.309(b)  (1)  and  (2)) 

The  owner  may  offer  the  family  a  new 
lease,  for  a  term  beginning  at  any  time 
after  the  initial  term.  The  owner  must 
give  the  tenant  at  least  60  days  written 
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notice  of  the  offer.  Comments 
recommend  that  the  owner  should  also 
he  required  to  send  the  HA  a  copy  of  the 
ofler.  The  comment  is  adopted. 
(§982.30g(e)(2)) 

Rent  to  the  owner  and  the  family 
share  of  rent  may  change  during  the 
assisted  lease.  The  rule  does  not  require 
the  execution  of  a  new  lease  or  HAP 
contract  for  a  change  in  family  share  in 
accordance  with  HUD  requirements,  or 
a  change  in  rent  to  owner  in  accordance 
with  the  HA  approved  lease. 

5.  Termination  of  Tenancy 

The  rule  and  the  statute  provide  that 
an  owner  may  terminate  an  assisted 
tenancy  for  serious  or  repeated  violation 
of  the  lease,  violation  of  tenancy  ' 
obligations  imder  federal.  State  or  local 
law,  or  other  good  cause.  (42  U.S.C. 
1437f(d)(l)(B)(ii);  §982.310)  The  final 
rule  provides  that  the  owner  may 
terminate  tenancy  for  these  grounds  . 
“during  the  term  of  the  lease”. 

(§  982.310(a))  The  federal  requirements 
for  termination  of  tenancy  only  apply 
during  the  teijn  of  the  assisted  lease,  but 
do  not  apply  after  a  termination  of  the 
assisted  lease — for  example,  where  the 
lease  has  terminated  automatically 
because  the  HAP  contract  has 
terminated. 

Other  Good  Cause 

As  under  the  old  rule,  the  rule 
provides  that  “other  good  cause”  for 
termination  of  tenancy  by  the  owner 
may  include,  but  is  not  limited  to,  any 
of  the  following  examples: 

— Failure  by  the  family  to  accept  the 
offer  of  a  new  lease  or  revision; 

— ^A  family  history  of  disturbance  of 
neighbors  or  destruction  of  property, 
or  of  living  or  housekeeping  habits 
resulting  in  damage  to  the  unit  or 
pr  nises; 

— ^The  owner’s  desire  to  use  the  xmit  for 
personal  or  family  use;  or 
— ^A  business  or  economic  reason  for 
termination  of  the  tenancy  (such  as 
sale  of  the  property,  renovation  of  the 
unit,  desire  to  lease  the  imit  at  a 
higher  rental).  (§  982.310(d)) 
Comments  recommend  that  HUD  give 
more  definition  of  “other  good  cause”, 
and  suggest  that  the  existing  provisions 
have  been  used  as  “legal  loopholes”  for 
owner  eviction  of  tenants.  The 
•  recommendation  is  not  adopted.  The 
statute  permits  eviction  after  the  first 
year  for  “other  good  cause”,  as  well  as 
for  family  violation  of  the  lease. 

Eviction  for  good  cause  is  not  a 
“loophole”,  as  asserted  by  the  comment, 
but  is  a  groimd  for  eviction  specifically 
provided  in  the  statute.  If  an  owner 
seeks  to  evict  for  this  reason,  the 
existence  or  non-existence  of  cause  is 


determined  by  the  court  in  the  owner’s 
eviction  action.  The  good  cause 
provisions  in  the  present  rule  are  largely 
the  same  as  provisions  promulgated  by 
the  Department  in  1984  for  the 
certificate  program  (and  subsequently 
incorporated  in  regulations  for  the 
voucher  program).  In  the  preamble  to 
the  1984  rule,  the  Department  noted 
that: 

“a  comprehensive  regulatory  definition  of 
good  cause  in  the  Section  8  Existing  Housing 
Program  (i.e.,  the  certificate  program)  is 
neither  possible  or  desirable.  The  good  cause 
category  should  remain  open  to  case  by  case 
determination  by  the  courts.  It  is  a  prime 
virtue  of  this  statutory  category  that  it 
permits  termination  by  owner  in  types  of 
cases  which  cannot  be  readily  foreseen.”  (49 
FR 12233,  March  29, 1984) 

The  rule  recites  key  “examples”  of 
cases  that  may  be  good  cause,  but 
explicitly  states  that  “other  good  cause” 
is  not  limited  to  the  listed  examples.  In 
the  1984  rule,  HUD  stated  that: 

“The  good  cause  concept  should  be 
flexible  and  open  to  application  in  concrete 
cases,  but  there  is  a  critical  need  to  provide 
explicit  regulatory  assurance  to  prospective 
section  8  owners  that  legitimate  owner 
concerns  will  be  recognized  as  grounds  for 
termination  of  tenancy  *  *  *.  (T)his 
assurance  may  be  essential  to  promote  broad 
participation  by  owners.”  (Id.) 

Criminal  Activity 

The  rule  provides  that  the  owner  may 
evict  a  tenant  for  any  criminal  action 
that  threatens  persons  who  reside  in  the 
“premises”  or  the  “immediate  vicinity”, 
(§  982.310(c))  In  the  rule,  “premises”  is 
defined  as  the  building  or  complex  in 
which  the  dwelling  imit  is  located, 
including  common  areas  and  grounds. 

(§  982.4)  Comments  support  allowing 
eviction  because  of  threats  to  persons 
who  reside  in  the  vicinity.  However, 
comments  also  recommend  that  HUD 
should  allow  the  owner  to  evict  because 
of  criminal  activity  that  is  a  threat  to  the 
owner’s  representative  or  staff. 

An  owner  may  only  terminate  a 
tenancy  in  Section  8  existing  housing 
for  the  grounds  specified  in  the  law.  (42 
U.S.C.  1437f(d)(l)(B))  The  rule 
implements  statutory  provisions  which 
explicitly  confirm  that  the  owner  may 
evict  a  tenant  for  crhninal  activity  that 
is  a  threat  to  residents.  The  statute  does 
not  refer  to  criminal  activity  that  is  a 
threat  to  other  persons,  who  do  not 
reside  in  the  housing  or  the  vicinity, 
and  does  not  refer  to  representatives  of 
the  owner.  However,  threats  or  harm  to 
owner  representatives  by  the  assisted 
household  or  its  guests  may  be  ground 
for  eviction  if  the  threatening  activity 
constitutes  a  serious  or  repeated  lease 
violation  or  is  “other  good  cause”  for 
eviction  of  the  tenant. 


The  rule  permits  an  owner  to  evict  the 
tenant  for  drug-related  criminal  activity 
“on  or  near”  the  premises. 

(§  982.310(c)(3))  Comments  state  that 
the  program  should  not  assist  persons 
who  engage  in  drug-trafiicking,  whether 
the  activity  occurs  on  or  o^  the 
premises.  The  law  provides  that  the 
owner  may  terminate  tenancy  because 
of  any  drug-related  criminal  activity  “on 
or  near”  the  assisted  premises.  (42 
U.S.C.  1437f(d)(l)(B)(iii))  The  language 
of  the  HUD  rule  follows  the  eviction 
standard  prescribed  in  the  law. 

During  the  term  of  an  assisted  lease, 
an  owner  may  not  evict  a  tenant  for  drug 
crime  unless  the  crime  takes  place  “on 
or  near”  the  housing  (imless  the 
behavior  is  a  serious  or  repeated  lease 
violation  or  is  otherwise  “other  good 
cause”  for  eviction  of  the  tenant). 
However,  the  HA  may  terminate 
program  assistance  for  drug-related 
criminal  activity  or  violent  criminal 
activity  by  a  family  member,  regardless 
of  where  the  criminal  activity  takes 
place.  (§  982.553)  HUD  has  explained 
the  reason  for  this  policy: 

"The  Department  has  not  limited  the 
proscribed  (drug-related  or  violent  criminal) 
activities  under  this  rule  to  activities  carried 
out  on  or  near  the  premises.  Section  8 
certificates  and  housing  vouchers  are  a  very 
mobile  form  of  housing  assistance.  The 
holder  can  lease  suitable  housing  with 
Federal  subsidy  assistance  anywhere  in  the 
PHA’s  jurisdiction,  in  the  metropolitan  area, 
or  in  a  contiguous  metropolitan  area.  If  a 
PHA  were  (only)  permitted  to  terminate 
assistance  for  activities  on  or  near  the 
assisted  premises,  the  deterrent  efiect  of  this 
policy  would  be  substantially  diminished 
because  the  family  could  lease  housing 
outside  the  area  where  the  family  member 
engages  in  the  proscribed  activities. 
Furthermore,  if  the  rule  were  limited  to 
activities  engaged  in  on  or  near  the  premises 
which  are  being  leased  with  Section  8 
assistance,  the  rule  would  not  authorize  a 
PHA  to  deny  Section  8  assistance  to  a  former 
public  housing  tenant  evicted  for  drug¬ 
dealing  in  public  housing  *  *  (55  FR 

28538,  28540,  July  11, 1990) 

The  lease  terminates  when  the  HA 
terminates  assistance  for  the  family. 
(§982.309(b)(3)(v)) 

Under  the  law  and  this  rule,  the 
owner  may  evict  for  drug  crime  “on  or 
near”  the  premises.  Comments  suggest 
that  the  rule  should  cover  crime  in  an 
adjoining  street,  alley  or  other  public 
right  of  way.  In  this  rule,  HUD  tracks  the 
statutory  standard,  and  does  not  attempt 
to  further  define  when  a  crime  location 
is  considered  “near”  the  assisted  project 
or  building.  In  general,  this  standard 
would  cover  drug  crime  in  a  street  or 
other  right  of  way  that  adjoins  the 
project' or  building  where  a  Section  8 
unit  is  located.  A  landlord-tenant  court 
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can  apply  the  statutory  standard  to  the 
circumstances  of  a  particular  case. 

6.  Nature  of  Assisted  Tenancy 

Comments  claim  that  the  rule 
provides  for  a  perpetual  lease,  and 
discourages  owner  participation. 
Comments  state  that  the  rule  prohibits 
the  owner  firom  selling  the  assisted  unit, 
and  allows  the  HA  to  reduce  owner 
rents  at  will.  Comments  state  that  rule 
should  allow  termination  of  tenancy 
without  cause  by  the  family  or  the 
owner  after  the  first  year  of  the  lease 
term.  Comments  assert  that  the  owner  is 
locked  in,  whereas  the  family  can 
terminate  the  lease  on  60  days  notice  at 
the  end  of  the  first  year.  By  contrast, 
other  comments  claim  that  the  rule 
undermines  existing  protections  for  the 
tenant. 

In  fact,  the  rule  does  not  undermine 
existing  protections  for  the  tenant  or  the 
owner.  Rather,  HUD  believes  that  the 
rule  reflects  a  reasonable  balance 
between  the  interest  of  the  assisted 
tenant  and  the  owner  within  the  context 
of  the  existing  law.  On  the  one  hand,  the 
lease  protects  the  tenant  against 
arbitrary  and  ungrounded  termination 
by  the  owner.  On  the  other  hand,  the 
owner  is  not  locked  in,  but  may 
terminate  the  tenancy  for  lease  violation 
or  other  good  cause. 

After  the  initial  year,  the  family  may 
terminate  the  tenancy  on  notice  to  the 
owner.  After  the  initial  year,  the  owner 
may  terminate  the  tenancy  for  other 
good  cause — specifically  including  a 
“business  or  economic  reason”  for 
termination  of  the  tenancy.  The  rule 
does  not,  as  claimed  by  the  comments, 
prohibit  the  owner  from  selling  the  unit. 
The  rule  specifically  states  that  a 
business  reason  for  termination  after  the 
initial  year  may  include  “sale  of  the 
property”.  (§982.310(d)(l)(iv)) 

7.  Notice  by  Owner 

Notice  of  Grounds  for  Termination 

By  law,  the  owner  must  give  the 
tenant  a  written  notice  that  specifies  the 
grounds  for  termination  of  tenancy.  (42 
U.S.C.  1437f(d)(l)(B)(iv)) 

The  proposed  rule  would  have 
provided  that  the  owner’s  notice  of 
grounds  for  termination  could  have 
been  combined  with  and  run 
concurrently  with  any  notices  required 
under  State  or  local  law.  Comments 
suggest  that  the  owner  should  be 
required  to  give  the  notice  of  grounds 
with  owner’s  notice  to  vacate,  not  later 
with  the  summons,  complaint  or  other 
pleading.  HUD  should  require  a 
minimum  notice  period  before 
commencement  of  the  eviction  action. 
The  comment  notes  that  advance  notice 


of  eviction  allows  time  for  the  tenant  to 
negotiate  a  resolution,  and  gives  an 
opportunity  for  the  HA  to  protect  both 
the  tenant  and  the  HA  interest. 

The  final  rule  clarifies  that  the  owner 
must  give  notice  of  the  grounds  for 
eviction  at  or  before  commencement  of 
the  eviction  action.  (§  982.310(e)(l)(i)) 
The  notice  may  be  included  in,  or  may 
be  combined  with,  any  other  owner 
eviction  notice  to  the  tenant. 

(§  982.310(e)(l)(ii))  Such  other  owner 
eviction  notice  means  a  notice  to  vacate, 
or  a  complaint  or  other  initial  pleading 
used  imder  State  or  local  law  to 
commence  an  eviction  action. 
(§982.310(e)(2)(i)) 

Comments  recommend  that  the  rule 
require  notice  with  sufficient  specificity 
to  prepare  a  defense.  The  rule  does  not 
specify  the  form  or  contents  of  the 
statutory  notice.  The  rule  also  does  not 
prescribe  the  point  at  which  the  notice 
must  be  given,  so  long  as  the  owner 
gives  notice  of  groimds  at  or  before 
commencement  of  the  eviction  action. 

Comments  propose  that  the  owner 
should  be  required  to  notify  the  HA  at 
the  same  time  as  the  tenant.  The  final 
rule  provides  that  the  owner  must  give 
the  HA  a  copy  of  any  owner  eviction 
notice  to  the  tenant.  (§  982.310(e)(2)(ii)) 

Termination  of  HAP  Contract — 90  Days 
Notice 

The  owner  must  give  90  days  notice 
before  a  termination  of  a  tenant-based 
HAP  contract  because  of: 

— Owner  “opt-out”. 

— “Expiration”  of  the  HAP  contract. 

The  owner  must  give  written  notice  of 
the  termination  to  the  family,  the  HA 
and  HUD.  (42  U.S.C.  1437f(c)(9)  and 
(10),  §  982.455(b)(3)) 

The  rule  provides  that  expiration 
occurs  in  two  cases: 

— ^Automatic  termination  of  the  HAP 
contract.  The  proposed  rule  would 
have  provided  that  the  contract 
terminates  automatically  three 
months  after  the  last  housing 
assistance  payment.  The  final  rule 
now  provides  that  the  HAP  contract 
terminates  six  months  (180  calendar 
days)  after  the  last  housing  assistance 
payment.  (§  982.455(a)) 

— ^A  HUD  determination  to  terminate  the 
HAP  contract  because  there  is 
insufficient  funding  to  support 
continued  assistance  for  the  family. 
“Opt-out”  refers  to  owner  termination 
of  tenancy  for  a  business  or  economic 
reason.  (§  982.455(b)(2)(ii);  see  42  U.S.C. 
1437f(c)(9)) 

On  receiving  the  owner  notice,  the 
HUD  field  office  must  review  the  notice 
and  consider  whether  there  are 
additional  actions  which  should  be 


taken  to  avoid  the  termination. 
(§982.455(b)(4)(i))  The  final  rule  adds  a 
new  provision  clarifying  that  the  owner 
may  proceed  with  eviction  whether 
HLfi)  approves  or  disapproves,  or  fails  to 
complete  the  required  review  of  the 
owner  notice  before  expiration  of  the  90 
day  review  period.  (§  982.455(b)(4)(iv)) 

For  a  unit  assisted  under  the 
certificate  program,  the  proposed  rule 
would  have  provided  that  when  HUD 
received  notice  of  an  opt-out  or 
expiration,  HUD  would  have  been 
required  to  offer  the  owner  the 
opportunity  to  enter  into  a  new  HAP 
contract  at  the  maximum  rent  allowed 
for  a  new  program  tenancy  (subject  to 
the  FMR/exception  rent  limit  and  the 
reasonable  rent  limit).  The  final  rule 
provides  that  HUD  must  offer  a  new 
HAP  contract  only  when  the  owner 
gives  notice  of  an  opt-out,  but  not  in  the 
case  of  an  expiration. 
(§982.455(b)(4)(ii)(B)) 

Comments  recommend  that  the  90 
days  notice  procedure  should  apply  to 
a  termination  because  an  owner  wants 
to  use  the  unit  for  personakor  family 
use.  HUD  should  evaluate  the 
lawfulness  of  the  termination,  and  offer 
incentives  for  the  owner  to  keep  the  unit 
in  the  program.  This  comment  is  not 
adopted.  In  the  tenant-based  programs, 
an  “opt-out”  only  applies  to  an  owner’s 
termination  of  tenancy  for  a  business  or 
economic  reason. 

Comments  recommend  that  the 
requirement  to  give  notice  of  grounds 
for  eviction  should  not  apply  to  an 
owner  opt-out.  This  comment  is  not 
adopted.  Owner’s  90  days  opt-out  notice 
must  state  the  reasons  for  the 
termination,  and  will  simultaneously 
satisfy  the  requirement  to  give  notice  of 
grounds  for  termination. 

8.  Rent 

Nonpayment  of  Housing  Assistance 
Payment 

The  final  rule  provides  that  the  family 
is  not  responsible  for  payment  of  the 
portion  of  rent  to  owner  covered  by  the 
housing  assistance  payment  under  the 
HAP  contract  between  the  owner  and 
the  HA.  (§  982.310(b)(1); 

§  982.451(c)(4)(iii))  'The  HA  failure  to 
pay  the  housing  assistance  payment  to 
the  owner  is  not  a  violation  of  the  lease 
between  the  tenant  and  the  owner. 
During  the  HAP  contract  term,  the 
owner  may  not  terminate  the  tenancy  of 
the  family  for  nonpayment  of  this 
amount.  (§  982.310(b)(2)) 

Application  of  Tenant  Payments 

Comments  recommend  that  the  rule 
should  specify  how  tenant  payments  are 
applied.  The  comments  state  that  HUD 
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should  require  that  tenant  payments 
must  first  be  applied  to  ciurrent  rent,  and 
that  any  excess  should  be  first  applied 
to  other  rent,  and  only  then  to  other 
non-rent  purposes.  The  comment  is  not 
adopted.  HUD  has  no  reason  for  such 
micromanagement  of  the  Section  8 
tenancy.  HUD  will  leave  such  questions 
for  resolution  in  accordance  with  the 
lease  and  local  law. 

9.  Owner  Late  Fee 

As  in  the  past,  the  rules  do  not 
include  any  federally-imposed 
limitation  on  owner  charges  of  fees 
against  the  tenant  for  late  payment  of 
rent  in  accordance  with  the  lease  and 
State  and  local  law.  Comments 
recommend  that  the  rule  should  limit 
owner  late  fees,  should  allow  a  grace 
period  for  late  payment  of  rent,  and 
should  prohibit  eviction  for  non¬ 
payment  of  late  fees.  The  comments  are 
not  adopted. 

HUD  seeks  to  minimize  interference 
in  the  relationship  between  landlords 
and  assisted  tenants  in  order  to 
encourage  owner  participation  in  the 
program.  In  these  programs,  any 
regulation  of  tenant-paid  late  fees  will 
be  left  to  local  policy,  rather  than 
encumbered  by  special  HUD-imposed 
requirements  that  only  apply  to  a 
subsidized  tenancy.  HUD  also  believes 
that  owner  assessment  of  late  fees  can 
perform  a  legitimate  role  as  an 
encouragement  for  timely  payment  of 
the  tenant  share  of  rent. 

The  owner  receives  the  total  rent 
(“rent  to  owner”)  firom  two  sources — ^the 
housing  assistance  payment  portion 
from  the  HA.  and  the  tenant  portion 
from  the  family.  Comments  propose  that 
HUD  should  prohibit  charging  late  fees 
to  the  tenant  for  delays  in  the  HA 
payment  to  the  owner.  The  rule  is 
revised  to  clarify  the  respective 
obligations  of  the  HA  and  the  family  to 
the  owner  for  payment  of  the  HA  and 
tenant  portions  of  the  rent,  and  for  late 
fees  for  late  payment  by  the  HA  or  the 
tenant.  The  rule  now  provides  that  the 
tenant  is  not  responsible  for  paying  the 
HA  share  of  the  rent.  This  change  will 
eliminate  any  basis  for  a  late  charge 
against  the  tenant  for  the  HA  share  of 
the  rent. 

The  final  rule  is  revised  to  confirm 
that  the  HA  must  pay  the  owner 
promptly  when  the  housing  assistance 
payment  is  due  in  accordance  with  the 
HAP  contract.  (§  982.451(c)(5))  In 
addition,  the  rule  provides  that  if  the 
HA  fails  to  make  timely  payment,  the 
HA  “may  be  obligated”  to  pay  a  late  fee 
“in  accordance  with  State  or  local  law”. 
However,  unless  authorized  by  HUD, 
the  HA  may  only  use  administrative  fee 
income  or  administrative  fee  reserve  for 


payment  of  any  such  late  fee.  The  HA 
may  not  use  o^er  Section  8  program 
receipts  to  pay  a  late  fee  to  the  owner. 

10.  Termination  and  Notice  by  Family 
Notice  of  Termination  or  Move 

The  family  may  terminate  a  lease  after 
the  first  year.  The  lease  may  not  require 
the  family  to  give  the  owner  more  than 
60  days  notice  of  the  termination. 

(§  982.309(d)(1)) 

The  family  must  notify  the  HA  before 
moving  fiom  the  unit,  and  must  give  the 
HA  a  copy  of  any  lease  termination 
notice  by  the  family  to  the  owner. 

Failure  to  notify  the  HA  before  the 
family  moves,  or  to  give  the  HA  a  copy 
of  the  family’s  termination  noticeHo  the 
owner,  is  a  breach  of  family  obligations 
under  the  program.  (§  982.309(d)(2); 

§  982.309(f);  §  982.551(g)(2)) 

Family’s  Right  To  Terminate  the  Lease 

Conunents  express  some  confusion 
concerning  the  family’s  right  to 
terminate  the  lease  on  notice  to  the 
owner  (under  the  existing  and  the 
proposed  role).  Some  comments  state 
that  the  family  can  move  on  one  day  or 
other  short  notice  to  the  landlord.  Other 
comments  state  that  such  short  notice  to 
landlords  is  unfair,  discoiuages  owner 
participation,  and  is  inconsistent  with 
standard  leasing  practice.  Other 
comments  assume  that  the  tenant  is 
required  to  give  60  days  notice. 
Comments  recommend  that  the  family 
should  be  required  to  give  the  owner 
and  the  HA  at  least  30  days  notice  of 
termination.  Comments  state  that  the 
family  should  be  required  to  give 
minimum  notice  to  the  owner  in 
accordance  with  State  and  local  law. 
Comments  ask  HUD  to  clarify  the 
relation  between  termination  by  tenant 
notice,  and  the  provisions  for  definite  or 
indefinite  extension  of  the  initial  lease 
term. 

Some  Section  8  lease  requirements  are 
prescribed  by  HUD.  These  requirements 
are  contained  in  the  required  “lease 
addendum”.  Except  for  these  program 
lease  requirements,  the  terms  of  a 
Section  8  tenancy — like  any  private 
market  tenancy — are  governed  by  State 
law  and  the  language  of  the  particular 
lease  executed  by  the  tenant  and  the 
owner.  The  individual  lease  between  a 
particular  tenant  and  owner  contains 
both  the  standard  lease  addendum  and 
any  other  lease  provisions  agreed  by  the 
parties. 

A  tenant’s  right  to  terminate  the  lease, 
and  the  length  of  any  required 
termination  notice,  depend  on  the  terms 
of  the  lease.  It  is  not  true,  as  assumed 
by  some  comments,  that  the  role  gives 
a  Section  8  tenant  the  right  to  terminate 


the  tenancy  during  the  first  year,  or  that 
the  tenant  may  terminate  on  one  day  or 
other  short  notice.  In  fact,  there  is 
nothing  in  the  HUD  role  or  HUD- 
prescribed  lease  addendum  permitting 
the  tenant  to  terminate  the  lease  during 
the  first  year  of  the  lease  term. 

The  S^ion  8  tenant  may  terminate 
the  lease  at  any  time  after  Ae  first  year. 

(§  982.309(d)(1))  The  program  role  and 
lease  addendum  only  provide  that  the 
lease  may  not  require  the  tenant  to  give 
more  than  60  days  notice  to  the  ovimer. 

In  other  respects,  the  pwrticulars  of  the 
tenant’s  right  to  terminate  the  tenancy 
depend  on  local  law  and  the  terms  of 
the  tenant’s  lease. 

In  allowing  the  tenant  to  terminate 
after  the  first  year  (on  no  more  than  60 
days  notice  to  the  owner),  the  role  seeks 
to  provide  rough  symmetry  between  the 
legal  positions  of  the  tenant  and  the 
owner.  During  the  first  year,  an  owner 
may  not  terminate  the  tenancy  for 
“other  good  cause”  unless  the  owner  is 
evicting  because  of  some  action  or  non¬ 
action  by  the  family.  (§  982.310(d)(2)) 
After  the  first  year,  the  owner  may 
terminate  for  any  “other  good  cause” 
(including  termination  for  a  business  or 
economic  reason),  not  limited  to 
termination  because  of  action  or  non¬ 
action  by  the  family.  After  the  first  year, 
the  tenant  may  terminate  the  lease  on 
notice  to  the  owner. 

11.  Security  Deposit  and  Owner  Claims 
When  Family  Moves 

Proposed  Rule 

The  owner  may  collect  a  security 
deposit  from  the  family.  As  in  the  past, 
the  proposed  role  would  have  limited 
the  amount  of  the  security  deposit.  The 
proposed  role  would  have  provided  that 
the  maximum  security  deposit  was  one 
month’s  rent. 

The  proposed  role  would  have* 
provided  that  an  owner  could  claim 
reimbursement  from  the  HA  for  tenant 
damage  and  unpaid  rent.  The  owner 
could  collect  a  claim  for  one  month’s 
rent  minus  the  maximum  security 
deposit  allowed  by  the  HA.  Under  the 
proposed  role,  the  HA  could  therefore 
have  eliminated  owner  reimbursement 
claims  by  permitting  the  owner  to 
collect  one  month’s  rent  as  a  security 
deposit. 

Comments 

Comments  make  various 
recommendations  concerning  the 
amount  of  the  maximum  security 
deposit.  Some  comments  claim  that  a 
tenant  can’t  afford  to  pay  a  one  month 
deposit.  Comments  claim  that  the 
authorization  to  collect  one  month’s 
rent  as  a  security  deposit  forces  the 
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family  to  lease  a  unit  where  the  rent  is 
low.  Comments  recommend  that  the 
seciuity  deposit  should  be  one  month’s 
family  contribution  (generally  30 
percent  of  family  income). 

Comments  recommend  allowing 
owrner  damage  claims  for  up  to  two 
months  rent.  These  comments  assert 
that  the  damage  claim  protection  is  an 
important  tool  in  persuading  owners  to 
rent  to  program  families.  Other 
comments  suggest  that  it  would  be 
better  to  eliminate  owner  claims  by 
increasing  the  maximiun  allowable 
security  deposit.  Family  payment  of  the 
security  deposit  promotes  family 
responsibility.  The  security  deposit 
gives  fhe  tenant  an  incentive  to 
minimize  the  owner’s  claim  for  damage 
or  impaid  rent. 

Comments  recommend  that  HUD 
should  direct  HAs  to  comply  with  a 
federally-mandated  timetable  for 
processing  of  owner  claims. 

Final  Rule 

'The  final  rule  eliminates  the  right  of 
the  owner  to  claim  reimbursement  fi'om 
the  HA  for  damages  or  other  amounts 
owed  by  the  tenant  under  the  lease.  In 
this  respect,  the  assisted  tenancy  will 
function  more  like  an  ordinary  tenancy 
in  the  private  market.  The  owner  must 
look  to  the  tenant  for  payment  of  any 
damages. 

The  final  rule  also  eliminates  the 
HUD-imposed  limit  on  the  amount  of 
owner  security  deposits.  The  rule 
provides  that  the  owner  may  collect  a 
security  deposit.  (§  982.313(a))  The  HA 
is  not  required  to  set  any  limit  on  the 
owner  seciudty  deposit.  However,  the 
HA  has  discretion  to  prohibit  security 
deposits  in  excess  of  private  market 
practice,  or  in  excess  of  security 
deposits  for  the  owner’s  imassisted 
units.  (§  982.313(b)) 

HUD  believes  that  these  changes  tend 
to  produce  significant  benefits. 

— ^Elimination  of  unnecessary 
distinctions  between  the  tenant-based 
program  and  a  private  market  tenancy 
encourages  broader  participation  by 
owners  of  imits  outside  of  areas  of 
minority  and  high  poverty 
concentration. 

— ^The  owner  can  no  longer  rely  on  the 
HA  to  pay  tenant  damages  or  unpaid 
rent.  This  change  gives  the  owner  a 
stronger  motivation  to  screen  assisted 
families  the  same  as  for  imassisted 
private  market  tenants,  and  to  check 
for  unit  damage  during  occupancy. 

— ^This  change  in  turn  reinforces  the 
incentive  for  a  program  family  to  take 
care  of  its  unit  before  and  during 
assisted  occupancy. 

— As  suggested  oy  comments,  the  need 
for  the  tenant  to  make  a  larger  security 


deposit  from  its  own  pocket  creates  a 
greater  incentive  to  avoid  damage  to 
the  unit,  and  owner  claims  against  the 
security  deposit. 

— ^The  elimination  of  owner  claims 
relieves  a  major  administrative 
burden.  The  old  owner  claim 
procedure  forced  HAs  to  determine 
whether  a  unit  was  damaged  during 
occupancy,  and  whether  any  damage 
was  die  fault  of  the  tenant.  Under  the 
old  system,  it  was  often  hard  for  the 
HA  to  know  who  caused  unit  damage, 
and  to  sort  out  bona  fide  owner 
claims.  Elimination  of  the  old  claim 
system  eliminates  the  need  to  develop 
and  operate  a  claims  process  that  is 
fair  to  both  families  and  owners. 

— Since  HAs  will  not  pay  owner  claims, 
HAs  will  not  deny  or  terminate 
assistance  for  failure  to  pay  such 
claims.  The  change  will  tend  to 
eliminate  over  time  issues  concerning 
denial  or  termination  of  a  family’s 
assistance  for  failure  to  reimburse 
amounts  paid  by  the  HA  in  owner 
claims  on  behalf  of  the  families, 
including  the  need  for  repayment 
agreements  or  for  hearings  to 
determine  whether  an  owner’s  claim 
was  properly  paid. 

— ^Elimination  of  the  old  claim  system 
saves  both  the  amounts  paid  out  in 
claims  and  the  cost  of  administration. 

12.  HA  Payment  After  Family  Move-Out 

The  rule  provides  that  if  a  family 
moves  out,  the  owner  may  keep  the 
housing  assistance  payment  for  the 
month  when  the  family  moves  out.  The 
HA  may  not  make  any  forther  payments. 
(§  982.311(d)(1))  Comments  state  that 
HUD  should  allow  vacancy  payments 
for  an  additional  month.  The  comments 
claim  that  an  additional  vacancy 
payment  is  an  incentive  for  owner 
participation,  and  is  needed  to  attract 
owners  of  higher  quality  units. 
Comments  state  that  the  elimination  of 
vacancy  claims  for  the  month  after 
move-out  is  unfair  to  participating 
owners. 

The  final  rule  provides,  as  proposed, 
that  payments  will  not  be  made  after  the 
month  of  move-out.  In  the  voucher 
program,  the  statute  prohibits  assistance 
payments  after  the  month  the  imit  is 
vacated.  (42  U.S.C.  1437f(o)(4))  The 
provision  of  a  vacancy  pa)nment  absorbs 
funds  that  can  be  used  to  subsidize 
actual  occupancies.  Further,  the  use  of 
subsidy  payments  for  vacant  units  is  an 
unnecessary  departure  from  normal 
private  market  incentives  and  practice. 
In  the  tenant-based  programs  as  in  the 
private  market,  owners  can  charge  a  rent 
comparable  to  rents  for  a  private 
unassisted  rental.  HUD  is  not  persuaded 
that  this  additional  incentive  is 


necessary  or  desirable  to  give  program 
families  a  reasonable  access  to  units  in 
tbe  rental  market.  Tbe  voucher  program 
bas  functioned  well  without  this 
incentive  to  owner  participation. 

13.  New  Rule:  Effect  on  Existing 
Tenancy 

Comments  ask  how  the  changes  imder 
this  rule  affect  existing  tenancies,  and 
HAP  contracts,  that  were  entered  before 
the  new  rule.  Comments  ask  if  existing 
HAP  contracts  continue  until 
termination,  or  if  contracts  must  be 
amended  at  the  next  recertification. 
Comments  express  concern  that  the 
mode  of  implementing  new  regulatory 
requirements  may  cause  administrative 
burden  and  expense. 

Nothing  in  the  rule  overrides  or 
impairs  the  terms  of  outstanding  HAP 
contracts  or  leases  entered  into  under 
the  old  regulations.  The  rights  of  owners 
and  tenants  are  determined  by  the 
provisions  of  existing  HAP  contracts 
and  leases.  Owners  and  tenants  are  not 
required  to  enter  into  new  HAP 
contracts  and  leases.  Housing  assistance 
payments  will  be  made  to  the  owners  in 
accordance  with  the  terms  of  the 
existing  HAP  contracts. 

An  HA  may  encourage  owners  and 
tenants  to  execute  new  leases  and  HAP 
contracts,  in  place  of  the  existing 
contracts.  However,  the  HA  is  not 
required  to  convert  the  old  contracts, 
and  may  not  force  the  owners  and 
families  to  execute  new  contracts  in 
accordance  with  the  new  requirements. 
Any  HAP  contract  entered  into  after  the 
effective  date  of  the  new  rule  must 
comply  with  requirements  of  the  rule, 
and  must  be  executed  on  the  HUD- 
prescribed  form.  Similarly,  the  HA  may 
not  approve  any  new  lease  or  revision 
unless  the  lease  is  in  accordance  with 
the  new  rule. 

H.  Illegal  Discrimination — HA  Help  for 
Family 

Several  provisions  of  the  proposed 
rule  indicate  that  an  HA  must  help  a 
family  that  can’t  lease  a  unit  because  of 
illegal  discrimination.  Comments  ask 
HUD  to  state  what  the  HA  should  do  to 
assist  the  family.  The  final  rule  requires 
that  when  a  family  claims  that  illegal 
discrimination  prevents  the  family  hrom 
leasing  a  suitable  unit  under  the 
program,  the  HA  must  give  the  family 
information  on  how  to  fill  out  and  file 
a  housing  discrimination  complaint. 
(§982.304) 

/.  When  Housing  Assistance  Payments 
May  Be  Paid  to  Owner 

The  proposed  rule  would  have 
provided  that  the  HA  could  only  have 
made  housing  assistance  payments  to 
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the  owner  for  a  period  the  dwelling  unit 
was  leased  to  and  occupied  by  the 
family.  The  final  rule  provides  that: 

— Housing  assistance  payments  shall  be 
payable  to  the  owner  in  accordance 
with  the  terms  of  the  HAP  contract. 

— Housing  assistance  payments  may 
only  be  paid  to  the  owner  during  the 
lease  term,  and  while  the  family  is 
residing  in  the  unit.  (§  982.311(a)) 

The  final  rule  also  specifies  that 
housing  assistance  payments  terminate 
if: 

— ^The  lease  terminates, 

— ^The  HAP  contract  terminates,  or 
— ^The  HA  terminates  assistance  for  the 
family.  (§  982.311(c)) 

The  final  rule  clarifies  the  principles 
governing  continuation  of  payments  to 
an  owner  during  an  eviction.  The  final 
rule  provides  that: 

“Housing  assistance  payments  terminate 
when  the  lease  is  terminated  by  the  owner  in 
accordance  with  the  lease.  However,  if  the 
owner  has  commenced  the  process  to  evict 
the  tenant,  and  if  the  family  continues  to 
reside  in  the  unit,  the  HA  must  continue  to 
make  housing  assistance  payments  to  the 
owner  in  accordance  with  the  HAP  contract 
until  the  owner  has  obtained  a  court 
judgment  or  other  process  allowing  the 
owner  to  evict  the  tenant.  The  HA  may 
continue  such  payments  until  the  family 
moves  from  or  is  evicted  firom  the  unit.” 

(§  982.311(b)) 

/.  Absence  From  Unit 
Occupancy  of  Unit  by  Family 
Section  8  is  intended  to  provide 
subsidy  for  a  unit  leased  to  and 
occupied  by  a  low-income  family.  (See 
42  U.S.C.  1437f)  The  family  is  obligated 
to  use  the  assisted  dwelling  for 
residence  by  members  of  the  family. 

(§  982.551(h)(1))  The  unit  must  be  the 
family’s  only  residence. 

The  proposed  and  final  rule  state  that 
the  HA  administrative  plan  must 
include  provisions  governing  how  long 
the  family  may  be  absent  firom  the 
dwelling  imit,  and  under  what 
circumstances.  The  final  rule  includes  a 
more  complete  statement  regarding  HA 
policy  on  absence  of  the  assisted  family 
firom  the  unit.  (§  982.312) 

The  proposed  rule  would  not  have  set 
any  HUD-prescribed  limit  on  the  length 
of  family  absence  firom  the  assisted  imit. 
In  the  proposed  rule  HUD  invited 
comment  on  whether  the  regulation 
should  establish  a  specific  federally 
defined  outer  limit  on  the  time  for 
which  subsidy  may  be  paid  for  an 
empty  unit,  for  specific  causes  or  for 
any  cause. 

Absence  From  Unit:  Comments 
Public  comments  contain  a  .spectrum 
of  recommendations  on  the  degree  of 


HA  discretion  to  establish  policies  on 
the  length  of  family  absence  from  an 
assisted  imit: 

— ^The  HA  should  not  have  any  right  to 
terminate  subsidy  because  of  family 
absence. 

— ^The  HA  should  have  total  discretion 
to  set  policy  on  family  absence. 

— ^The  HA  should  have  discretion  to  set 
policy  within  limits  established  by 
HUD. 

— HUD  should  set  policy  on  family 
absence.  The  HA  should  not  have 
discretion  to  determine  the  policy. 
Some  comments  object  to  granting  the 
HA  any  power  to  limit  family  absence. 
The  HA  should  not  be  permitted  to 
terminate  assistance  unless  the  family 
abandons  the  unit.  The  family  should  be 
treated  like  any  renter.  Comments  also 
object  to  requiring  that  the  family  must 
only  use  the  assisted  unit  for  residence 
by  die  family.  Comments  state  that  this 
requirement  burdens  the  family’s 
fteedom  of  movement  and  choice  of 
occupation. 

Comments  state  that  the  HA  should 
not  establish  a  fixed  cut-off  because  of 
family  absence  fi'om  the  units.  The  HA 
should  consider  the  facts  of  each  case, 
including  the  length  and  reason  for 
absence,  and  the  family’s  intention  to 
return.  The  HA  should  not  be  allowed 
to  terminate  assistance  where  the 
resident  is  absent: 

— Because  of  employment,  such  as 
absence  of  a  migrant  worker. 

— Because  the  resident  is  in  drug 
treatment  or  prison. 

— Because  the  resident  is  in  a  nursing 
home. 

Comments  state  that  an  HA’s  absence 
policy  should  distinguish  between 
voluntary  absence,  as  opposed  to 
absence  because  the  resident  is  being 
treated  for  a  disability.  Comments  state 
that  the  HA  should  not  terminate 
assistance  unless  the  family  fails  to  pay 
for  rent  or  utilities.  Comments  claim 
that  termination  of  assistance  because  of 
family  absence  discriminates  against 
single  person  families,  and  violates  the 
Constitutional  right  to  travel. 

Most  comments  agree  that  HAs 
should  have  broad  discretion  to 
establish  local  limits  on  absence  firom 
the  unit.  Some  comments  recommend 
that  HAs  should  have  complete 
flexibility  to  determine  policies  on 
absence  from  the  unit,  and  that  HUD 
should  not  set  any  maximum.  Other 
comments  propose  that  HAs  should 
have  discretion  within  outer  limits  set 
by  HUD.  Comments  state  that  a  HUD- 
imposed  maximum  is  appropriate  so 
that  practices  of  different  HAs  are 
consistent.  Comments  note  that 
consistency  is  desirable  because  of 


portability.  Some  comments  recommend 
that  HUD  should  establish  uniform  rules 
on  family  absence. 

Comments  also  contain  a  wide  range 
of  recommendations  on  the  maximum 
length  of  absence  from  the  imit  (fi'om  30 
days  to  one  year),  and  of  factors  that 
should  affect  the  period  in  which  the 
HA  continues  payments  for  an 
unoccupied  unit.  For  example, 
comments  propose  allowing  a  longer 
maximum  absence  period  for  cases 
where  the  resident  is  absent  because  of 
documented  illness  or  employment;  or 
that  assistance  should  be  terminated 
immediately  if  the  resident  is 
imprisoned.  Comments  propose  that  the 
maximum  absence  period  should  be  the 
same  as  the  period  mr  automatic 
termination  of  assistance  where  the  HA 
has  not  made  any  assistance  payment 
under  the  HAP  contract  (i.e.,  where  the 
income-based  family  share  equals  the 
full  rent  to  owner). 

Comments  note  that  assistance  should 
terminate  right  away  if  the  family  has 
permanently  vacated  the  unit.  The  HA 
should  have  power  to  determine 
whether  the  family  has  vacated  the  unit. 

Comments  state  that  the  HA  must  give 
the  family  notice  and  opportunity  for  a 
hearing  before  terminating  assistance 
because  of  family  absence. 

Absence  From  Unit:  Final  Rule 
The.final  rule  provides  that:  “The 
family  may  be  absent  firom  the  unit  for 
brief  periods.  For  longer  absences,  the 
HA  administrative  plan  establishes  the 
HA  policy  on  how  long  the  family  may 
be  absent  firom  the  assisted  unit. 
However,  the  family  may  not  be  absent 
firom  the  unit  for  a  period  of  more  than 
180  consecutive  calendar  days  in  any 
circumstance,  or  for  any  reason.  At  its 
discretion,  the  HA  may  allow  absence 
for  a  lesser  period  in  accordance  with 
HA  policy.  (§  982.312(a)) 

“Absence”  is  defined  to  mean  that  no 
member  of  the  family  is  residing  in  tfie 
unit.  (§  982.312(c)) 

The  HA  has  broad  discretion  to  set 
local  policy  on  family  absence,  but  must 
state  these  policies  in  the  HA 
administrative  plan.  (§  982.54(d)(10); 

§  982.312(e))  The  policy  includes: 

— How  the  HA  determines  whether  or 
when  the  family  may  be  absent,  and 
for  how  long.  For  example,  the  HA 
may  establish  policies  on  absences 
because  of  vacation,  hospitalization  or 
imprisonment.  (§  982.312(e)(1)) 

— Any  provision  for  resumption  of 
assistance  after  an  absence,  including 
readmission  or  resumption  of 
assistance  to  the  family. 

(§  982.312(e)(2)) 

The  final  rule  requires  termination  of 
housing  assistance  payments  if  the 
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family  is  absent  from  its  assisted  unit  for 
longer  than  the  maximum  permitted 
absence.  The  term  of  the  1L\P  contract 
and  assisted  lease  also  terminate. 

(§  982.312(b))  Before  terminating 
payments  under  the  HAP  contract,  the 
HA  must  give  the  family  the 
opportunity  for  an  informal  hearing. 
(§982.555(a)(l){vi);  §  982.555(a)(2))  The 
owner  must  reimburse  the  HA  for  any 
housing  assistance  payment  for  the 
period  after  the  termination. 

(§  982.312(b)) 

Under  the  final  rule,  the  HA  has  great 
flexibility  to  establish  local  policies  on 
tenant  absence,  including  different  rules 
on  the  length  of  allowable  absence  in 
different  circumstances.  The  family  may 
be  absent  for  “brief’  periods.  However, 
a  family  may  not  be  away  fit)m  the  unit 
for  more  than  180  consecutive  days  in 
any  circumstances.  The  HA  has  broad 
discretion  to  set  policy  for  absences  of 
less  than  180  days. 

As  suggested  by  some  comments,  the 
180  maximum  absence  interval  is  the 
same  as  the  interval  for  termination  of 
the  assistance  contract  because  no 
assistance  is  paid  (termination  because 
family  contribution  equals  the 
maximum  HUD  subsidy).  (§  982.455(a)) 
In  the  case  of  family  absence,  assistance 
payments  are  terminated  so  that  the  HA 
does  not  waste  subsidy  by  continuing  to 
pay  for  an  empty  unit.  In  the  case  where 
no  assistance  has  been  paid  for  180 
days,  the  assistance  contract  is 
terminated  so  that  the  program  slot  can 
be  fi«ed-up  and  used  for  another  family 
(even  though  the  unit  is  occupied  and 
the  HA  is  not  making  any  payment  for 
the  unit). 

As  suggested  by  comments,  HAs  must 
distinguish  between  cases  of  prolonged 
absence  from  a  unit,  and  cases  where 
the  family  simply  moves  out  of  the  unit. 
If  the  family  moves  out,  the  HA  may  not 
continue  assistance  after  the  month 
when  the  family  moves  out.  If  the  family 
has  not  moved  out,  but  is  absent  from 
the  unit,  the  HA  may  elect  to  continue 
assistance  payments  for  a  maximum  of 
180  days,  as  determined  in  accordance 
with  the  HA  policy. 

In  practice,  of  course,  HAs  will  be 
confronted  with  difficult  problems  in 
determining  whether  a  family  is  actually 
living  in,  has  moved  out,  or  is  otherwise 
absent  from  the  unit;  and  in  determining 
the  length  or  reason  for  family  absences. 
Under  this  rule,  a  family  is  obligated  to 
notify  the  HA  before  the  family  moves 
out.  (§  982.309(f))  However,  the  family 
may  fail  to  give  this  notice.  The  HA  may 
be  uncertain  whether  the  family  moved 
out  or  intends  to  return  after  an  absence. 

The  ftnal  rule  specifies  that  the  family 
is  obligated  to  give  the  HA  information 
on  family  absence  from  the  unit,  and  to 


cooperate  with  the  HA  for  this  purpose. 

(§  982.312(d)(1);  §  982.551(i))  The  HA 
may  adopt  appropriate  techniques  to 
verify  family  occupancy  or  absence, 
including  letters  to  the  unit,  phone 
calls,  visits,  or  questions  to  the  landlord 
or  neighbors.  (§  982.312(d)(2)) 

K.  Family  Break-up 

The  proposed  and  final  rule  provide 
that  the  HA  administrative  plan  must 
describe  the  HA’s  discretionary  policies 
on  how  to  determine  who  remains  in 
the  program  if  an  assisted  family  breaks 
up.  (final  rule  §982.315)  Resolution  of 
these  issues  is  left  to  HA  discretion  in 
accordance  with  the  HA  policy. 
Comments  generally  agree  that  HUD 
should  leave  resolution  of  such  issues  to 
the  HA,  and  that  the  rule  should 
confirm  that  the  HA’s  decision  is  final, 
and  not  subject  to  appeal.  Some 
comments  request  more  guidance  on 
Jiow  the  HA  should  exercise  its 
discretion. 

Other  comments  assert  that  HUD 
should  establish  a  national  policy  on 
who  keeps  the  Section  8  subsidy  after  a 
family  break-up.  These  comments  object 
to  granting  discretion  for  local  HAs  to 
decide  these  issues,  and  object  to  the 
lack  of  regulatory  guidance  for  exercise 
of  this  discretion.  These  comments  state 
that  the  absence  of  guidance  may  lead 
to  arbitrary  and  inequitable  results,  or 
violations  of  the  Fair  Housing  laws. 

Comments  suggest  various  factors  or 
interests  that  could  be  considered  in 
deciding  who  receives  assistance  after  a 
breakup: 

— Whether  assistance  should  stay  with 

the  family  members  who  remain  in 

the  unit  (during  or  after  the  initial 

lease  term). 

— ^The  interest  of  children. 

— Spousal  abuse. 

— ^Medical  condition. 

— Special  needs  of  a  disabled  family 

member  for  accessibility  features. 

The  final  rule  confirms  that  the  HA 
has  authority  to  determine  which  family 
members  continue  to  receive  assistance 
after  a  family  breaks  up.  The  HA  policy 
must  describe  how  the  HA  determines 
what  family  members  will  remain  in  the 
program  if  the  family  breaks  up. 

(§  982.315(a):  §  982.54(d)(ll))  The  final 
rule  makes  clear  that  the  HA  has  broad 
discretion  to  decide  these  issues.  The 
rule  does  not  require  the  HA  to  use  any 
particular  procedure  for  making  such 
decisions,  and  does  not  require  the  HA 
to  consider  any  particular  factors.  The 
rule  confirms,  as  suggested  by  public 
comments,  that  the  factors  to  be 
considered  by  the  HA  in  making  this 
decision  may  include: 


— Whether  the  assistance  should  remain 
with  family  members  remaining  in  the 
original  assisted  unit. 

— ^The  interest  of  minor  children  or  of 
ill,  elderly  or  disabled  family 
members. 

— ^Whether  family  members  are  forced  to 
leave  the  iinit  as  a  result  of  actual  or 
threatened  physical  violence  against 
family  members  by  a  spouse  or  other 
member  of  the  household. 

— Other  factors  specified  by  the  HA. 

(§  982.315(b)) 

The  HA  is  not  required  to  devise  a 
complete  set  of  rules  for  disposing  of  the 
issues  posed  because  of  family  break-up. 
The  HA  is  free  to  leave  room  for  case  by 
case  decision,  based  on  the 
circumstances  of  individual  cases.  The 
HA  is  merely  required  to  adopt  a 
procedure  for  handling  these  issues,  and 
to  state  the  procedure  in  the 
administrative  plan.  Under  this  rule,  the 
HA  is  not  required  to  routinely  submit 
the  administrative  plan,  including  the 
HA  family  break-up  policy,  for  HUD 
review  or  approval. 

The  final  rule  provides  that  when  a 
court  determines  the  disposition  of 
property  between  members  of  the 
assisted  family  in  a  divorce  or 
separation  under  a  settlement  or  judicial 
decree,  the  HA  is  bound  by  the  court’s 
determination  of  which  family  members 
continue  to  receive  assistance  in  the 
program.  (§  982.315(c)) 

V.  Where  Family  Can  Live  and  Move 
A.  Eligible  Housing 

The  rule  provides  that  Section  8 
tenant-based  subsidy  may  not  be  used 
for  certain  types  of  housing,  and  may 
not  be  combined  with  certain  other 
types  of  housing  subsidy.  (§  982.352) 

The  final  rule  revises  several  provisions 
on  this  subject. 

I.  HUD-Owned  Unit 

When  the  proposed  rule  was 
published,  the  law  provided  that  a 
Section  8  “owner”  must  be  either  a 
“private”  person  or  entity,  or  a  public 
housing  agency.  (42  U.S.C.  1437f(f)(l)) 
HUD  is  neither  a  private  entity  nor  a 
public  housing  agency.  For  this  reason, 
the  proposed  rule  would  have 
prohibited  assistance  for  a  unit  that  is 
owned  by  HUD.  However,  the  law  was 
amended  in  1994  to  provide  that  an 
owner  may  be  “an  agency  of  the  Federal 
Government”.  (Pub.  L.  103-233,  April 

II,  1994,  section  101(d),  108  Stat.  357, 
amending  the  Section  8  “owner” 
definition)  This  amendment  was 
intended  to  peimit  HUD  to  receive 
Section  8  housing  assistance  payments 
as  a  Section  8  owner  when  HUD  takes 
title  to  units  covered  by  a  Section  8  HAP 
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contract.  Because  of  the  statutory 
change,  the  final  rule  deletes  the 
prohibition  against  use  of  HUD-owned 
imits. 

2.  Prohibition  of  Other  Subsidy 

The  rule  prohibits  assistance  for  a 
unit  that  benefits  from  “duplicative” 
housing  subsidy  firom  a  federal,  State  or 
local  source.  (§  982.352(c)(9))  The 
proposed  rule  would  have  added  a  new 
provision  that  also  prohibits  assistance 
for  a  unit  receiving,  or  which  received 
in  the  past  5  years,  a  local  or  State 
mortgage  interest  subsidy,  construction 
or  rehabilitation  subsidy  or  project- 
based  rent-subsidy. 

Public  comments  object  to  the 
proposed  prohibition  of  assistance  for 
projects  that  benefit  from  a  State  or  local 
interest  subsidy,  or  construction  or 
rehabilitation  subsidy.  Comments  point 
out  that  this  restriction  would  preclude 
use  of  housing  developed  with  the 
benefit  of  State  or  local  subsidy, 
including  housing  for  the  disabled. 
Comments  note  that  the  development 
and  rehabilitation  subsidies  play  a 
different  role  from  the  Section  8  rental 
subsidy.  Development  subsidy  increases 
the  supply  of  affordable  housing. 
Althou^  development  subsidy  reduces 
debt  service  requirements,  operators 
need  rent  to  cover  maintenance  and 
operating  expenses.  Rental  subsidy 
helps  families  afford  the  rent. 

After  consideration  of  public 
comment,  HUD  has  eliminated  the 
blanket  prohibition  of  Section  8 
assistance  for  housing  that  has 
benefitted  from  a  State  or  local  subsidy 
for  construction  or  rehabilitation,  or  a 
mortgage  interest  subsidy.  HUD  agrees 
that  subsidies  to  increase  the  supply  of 
affordable  housing  perform  a  different 
role  from  Section  8  subsidies  for  rental 
of  available  housing.  Section  8  families 
should  not  be  barred  from  renting  such 
housing. 

The  proposed  rule  would  have 
prohibited  use  of  units  that  received 
subsidy  in  the  past  5  years.  The  final 
rule  does  not  include  any  limitation  on 
use  of  units  that  received  any  form  of 
State  or  local  subsidy  before  receiving 
the  Section  8  assistance.  The  final  rule 
prohibits  a  family  from  receiving  tenant- 
based  assistance  for  housing  currently 
assisted  by  a  State  or  local  “rent 
subsidy”.  (§  982.352(c)(8))  This 
prohibition  applies  whether  the  rent 
subsidy  is  project-based  or  tenant-based. 

In  addition  to  the  list  of  specific  types 
of  housing  subsidies  that  may  not  be 
combined  with  the  Section  8  tenant- 
based  subsidy,  the  final  rule  continues 
to  prohibit  Section  8  assistance  for  a 
unit  that  is  assisted  by  “any  other” 
duplicative  governmental  subsidy,  from 
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a  federal.  State,  or  local  government. 

(§  982.352(c)(9))  This  prohibition  is 
intended  to  promote  maximum  coverage 
from  available  public  subsidy  resources, 
to  avoid  waste  of  scarce  Section  8 
subsidy,  and  to  avoid  windfall 
payments  to  a  subsidized  family  or 
owner. 

The  rule  provides  that  HUD  has 
authority  to  determine  whether  a 
particular  housing  subsidy  source  is 
“duplicative”.  However,  the  rule 
specifies  that  for  this  purpose  housing 
subsidy  does  not  include  the  housing 
component  of  a  welfare  payment,  a 
social  security  payment  received  by  the 
family,  or  a  rent  reduction  because  of  a 
tax  credit. 

In  the  voucher  program,  a  family  may 
choose  to  lease  a  unit  for  a  rent 
exceeding  the  HA  payment  standard, 
and  the  excess  rent  is  not  covered  by  an 
increase  in  the  Section  8  housing 
assistance  payment.  The  family  must 
therefore  find  funds  to  pay  this 
additional  amount.  A  comment 
recommends  that  the  rule  should  allow 
a  State  or  local  subsidy  that  covers 
excess  rent  payment  by  the  family,  and 
thus^old  the  family  share  below  30 
percent  of  adjusted  income.  This 
comment  is  not  adopted.  The  final  rule 
prohibits  any  other  State  or  local  rent 
subsidy  for  a  family  assisted  with 
Section  8  tenant-based  assistance. 

3.  HA-Owned  Housing 

A  family  may  lease  housing  that  is 
owned  by  the  HA  responsible  for 
administration  of  the  program. 

(§  982.352(b))  By  law,  an  HA  may  be  a 
Section  8  owner,  and  the  HA  as  contract 
administrator  may  enter  into  a  contract 
with  itself  as  the  Section  8  owner.  (42 
U.S.C.  1437f(a))  Because  of  the  inherent 
conflict  in  the  HA’s  roles  as  contract 
administrator  and  unit  owner,  the 
proposed  rule  provided  that  HUD  must 
have  approved  the  unit  rent  before 
execution  of  the  HAP  contract. 

Comments  object  to  the  requirement 
for  HUD  approval  of  unit  rents. 
Comments  suggest  that  approval  is  not 
necessary  if  the  rent  is  within  program 
guidelines.  Other  comments  recommend 
that  HUD  should  establish  initial  rent 
thresholds  for  the  HA  program.  The  HA 
should  only  need  HUD  approval  if  the 
proposed  rents  are  above  the  pre- 
established  level. 

The  final  rule  retains  the  requirement 
for  HUD  approval  of  the  rents  for  HA- 
owned  tenant-based  units. 

(§  982.352(b)(iv)  and  (v))  When  a  family 
wants  to  rent  a  unit  owned  by  the  HA 
that  runs  the  program,  the  HA  must 
inform  the  family  (orally  and  in  writing) 
that  the  family  may  select  any  eligible 
dwelling.  The  unit  must  be  frwly 
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selected  by  the  family,  without  HA 
pressure  or  steering.  (§  982.352(b)(i)) 

4.  Overlapping  Assistance 

A  participant  family  may  move  to  a 
new  unit  with  continued  tenant-based 
assistance.  Comments  ask  whether  the 
assisted  lease  for  a  new  unit  can 
commence  before  the  termination  of 
assistance  on  the  prior  unit,  or  whether 
any  overlap  of  assistance  is  a  prohibited 
double  subsidy. 

A  new  provision  is  added  to  make 
clear  that  the  term  of  the  assisted  lease 
for  a  new  assisted  unit  may  begin  during 
the  month  the  family  moves  out  of  the 
first  assisted  unit.  Overlap  of  the 
housing  assistance  payment  for  the 
month  when  the  family  moves  out  and 
the  first  assistance  payment  for  the  new 
unit  is  not  considered  to  constitute  a 
duplicative  housing  subsidy. 

(§  982.311(d)(2)) 

B.  Portability 

1.  Area  Where  Family  Can  Rent 

In  the  proposed  rule,  the  “leasing 
area”  was  defined  as  the  area  where  a 
family  can  lease  a  unit  with  tenant- 
based  assistance  inside  or  outside  the 
HA  jurisdiction.  In  the  proposed  rule, 
the  “extended  operation  area”  was 
defined  as  “an  area  which  is  outside  the 
HA  jurisdiction  (as  determined  by  State 
or  local  law),  but  is  inside  the  same 
State,  the  same  MSA,  or  an  MSA  that  is 
next  to  the  same  MSA”.  The  final  rule 
does  not  include  either  of  these  terms 
and  definitions. 

The  statute  requires  portability  within 
the  same  State,  same  MSA  and  a 
contiguous  MSA  as  the  HA.  (42  U.S.C. 
1437f(r)(l))  Many  comments  object  to 
expanding  portability  beyond  the  same 
State  as  the  initial  HA.  Others 
recommend  national  portability,  but 
state  that  the  Department  should  allow 
HAs  to  limit  the  number  of  families 
moving  under  portability,  or  require  the 
families  to  show  “good  cause”.  The 
final  rule  provides  that  a  family  may 
move  under  portability  anywhere  in  the 
United  States  in  the  jurisdiction  of  an 
HA  administering  a  Section  8  voucher 
or  certificate  program.  (§  982.353(b)(4)) 

2.  Portability  in  First  Year  After 
Admission 

The  final  rule  revises  provisions  on 
portability  during  the  first  year  after  a 
frmily’s  admission  to  the  program.  By 
law,  portability  applies  during  this 
period  if  the  family  is  “living  within” 
the  HA  jurisdiction  “at  the  time  that 
such  family  applies”  for  assistance  from 
the  HA.  (42  U.S.C.  1437f(r)(l)) 

The  final  rule  provides  that  the  family 
may  lease  a  unit  under  portability 


34680  Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Rules  and  Regulations 


during  the  first  year  after  admission  if 
either  the  household  head  or  spouse  of 
an  assisted  family  already  had  a 
“domicile”  (legal  residence)  in  the 
jurisdiction  of  the  initial  HA  at  the  time 
when  the  family  first  submitted  an 
application  for  participation  in  the 
program  to  the  initial  HA. 

(§  982.353(c)(1))  Generally,  transient 
occupancy  does  not  constitute  legal 
residence  in  a  jurisdiction  under  State 
and  local  law.  The  individual  must 
intend  to  establish  a  home  in  the 
jurisdiction. 

If  this  test  is  not  met,  the  family  does 
not  have  any  right  to  portability  during 
the  first  year  of  assisted  occupancy.  The 
proposed  rule  would  have  provided  that 
in  this  situation,  the  family  “may  only 
lease  a  unit  in  the  (initial)  HA 
jiirisdiction”.  The  final  rule  specifies 
that  while  the  family  does  not  have  a 
right  to  portability,  the  family  may  lease 
a  unit  outside  the  HA  jurisdiction  if  the 
initial  and  receiving  HA  voluntarily 
agree  to  allow  a  portability  move  by  the 
family  to  the  jurisdiction  of  the 
receiving  HA.  (§  982.353(c)(3)) 

3.  Portability — ^Family  Eligibility 

The  proposed  rule  would  have 
provided  that  since  a  portable  family 
had  already  been  determined  eligible  by 
the  initial  HA,  the  receiving  HA  was  not 
required  to  redetermine  family 
eligibility  for  participation  in  the 
program.  The  final  rule  provides  that 
the  initial  HA  is  responsible  for 
determining  whether  the  family  is 
income  eligible  in  the  area  where  the 
family  wants  to  lease  a  unit. 

(§  982.355(c)(1))  However,  the  receiving 
HA  may  opt  to  conduct  a  reexamination 
of  income  in  order  to  coordinate  the 
anniversary  of  the  HAP  contract  with 
the  reexamination  date,  or  for  other 
reasons.  If  the  receiving  HA  opts  to 
conduct  a  new  reexamination,  the 
receiving  HA  may  not  delay  issuing  the 
family  a  voucher  or  certificate  or 
otherwise  delay  approval  of  a  unit 
unless  the  recertification  is  necessary  to 
determine  income  eligibility. 

(§  982.355(c)(4)) 

Further,  the  final  rule  reiterates  the 
general  program  admission 
requirements  (§  982.201(b)(2))  as 
applied  to  portability: 

— ^If  the  family  is  not  a  current 
participant  in  the  initial  HA 
certificate  or  voucher  program,  the 
applicable  income  limit  for  admission 
to  the  receiving  HA  certificate 
program  or  voucher  program  is  the 
receiving  HA  income  limit  for  the  area 
where  the  family  will  be  initially 
assisted  in  the  program.  The  family 
may  only  use  the  certificate  or 
voucher  to  lease  a  unit  in  an  area 


where  the  family  is  income-eligible  at 
admission  to  the  receiving  HA 
program.  (§  982.353(d)(1)) 

— If  a  participant  in  the  initial  HA 
certificate  or  voucher  program  is 
moving  between  these  programs  (the 
family  is  either  moving  from  the 
initial  HA  certificate  program  to  the 
receiving  HA  voucher  program,  or 
from  the  initial  HA  voucher  program 
to  the  receiving  HA  certificate 
program),  the  family  must  meet  the 
eligibility  criteria  for  the  program  to 
which  the  family  is  being  admitted. 
Since  a  family  moving  between  the 
voucher  and  certificate  programs  is 
continuously  assisted,  the  applicable 
income  limit  is  the  receiving  HA  low- 
income  limit  (80  percent  of  median 
income)  for  the  area  to  which  the 
family  will  move.  (§  982.353(d)(2)  and 
(3);  see  §  982.201(b)(1)) 

— For  continued  assistance  in  the  same 
program,  income  eligibility  is  not 
redetermined.  (§  982.353(d)(3)) 

4.  Portability — ^Funding 
The  proposed  rule  would  have 
provided  that  if  funding  was  available, 
a  receiving  HA  would  be  required  to 
absorb  the  incoming  family  with 
funding  imder  its  own  consolidated 
ACC.  The  proposed  rule  would  have 
also  required  that  HUD  offer  funding  to 
the  receiving  HA  to  cover  the  net  annual 
increase  in  the  HA  tenant-based 
program  because  of  portability.  These 
provisions  are  not  mandated  in  the  final 
rule. 

While  the  Department  received 
positive  comments  concerning  the 
mandatory  absorption  requirement, 
other  comments  assert  that  this 
approach  is  flawed.  The  major  concern 
was  the  impact  the  required  absorption 
of  portable  families  would  have  on  the 
receiving  HA’s  waiting  list.  By  requiring 
HAs  to  absorb  portable  families  with 
any  assistance  available  through  new 
funding  or  turnover,  the  wait  for 
applicants  at  the  receiving  HA  could  be 
significantly  lengthened.  Comments 
express  skepticism  that  appropriated 
funds  will  ^lly  fund  the  net  annual 
increase  in  the  number  of  families 
absorbed  into  the  receiving  HA  program. 
Comments  recommend  that  HUD 
require  HAs  to  absorb  a  certain  number 
of  families  based  on  the  amoimt  of  new 
funding  or  historical  turnover  rates,  and 
that  HUD  reimburse  HAs  for  absorbing 
families  exceeding  those  thresholds. 

Instead  of  prescribing  a  portability 
funding  method  that  relies  on  allocating 
appropriated  funds  that  may  be 
insufficient  to  reimburse  receiving  HAs 
for  portability  moves  at  the  desired 
level,  and  instead  of  prescribing 
detailed  procedures  that  may  not  work 


well  in  all  situations,  the  final  rule 
allows  HUD  to  exercise  any  of  the 
following  options  for  portability 
reimbursements: 

— HUD  may  transfer  funds  for  assistance 
to  portable  families  to  the  receiving 
HA  from  funds  available  under  the 
initial  HA  ACC. 

— HUD  may  provide  additional  funding 
(e.g.,  funds  for  new  units)  to  the 
initial  HA  to  compensate  for  funds 
transferred  for  portability  purposes. 

— HUD  may  provide  additional  funding 
(e.g.,  funds  for  new  units)  to  the 
receiving  HA  to  reimburse  the  HA  for 
absorption  of  portable  families. 

— HUD  may  require  the  receiving  HA  to 
absorb  portable  families.  (§  982.355(f)) 
It  is  anticipated  that  HUD  will  test  all 
of  the  portability  funding  options 
authorized  by  the  regulations.  In  fact, 
the  Notice  of  Funding  Availability 
published  in  the  Federal  Register  on 
March  3, 1995  provides  for  use  of  up  to 
50  percent  of  the  fair  share  allocation  of 
certificate  and  voucher  funding  for  each 
allocation  area  to  be  allocated  as 
reimbursement  to  receiving  HAs  for  the 
costs  to  assist  families  that  have  moved 
under  the  portability  procedures. 

5.  Portability — Billing  and 
Administrative  Procedures 
The  vast  majority  of  comments  agreed 
that  most  problems  in  administering 
assistance  for  portable  families  are 
caused  by  the  billing  process  and 
differing  HA  portability  procedures  and 
information  requirements.  In  response 
to  this  concern,  the  final  rule  details  the 
portability  procediu^s  (§  982.355(c)). 

The  final  rule  specifies  that  the  initial 
HA  must  reimburse  the  receiving  HA 
“promptly”,  both  for  housing  assistance 
payments  and  administrative  fees  for  a 
portability  family.  (§  982.355(e)(2)  and 
(3))  HUD  may  reduce  the  initial  HA’s 
administrative  fee  for  late 
reimbursement  to  the  receiving  HA. 

(§  982.355(e)(4)) 

The  initial  and  receiving  HA  must 
follow  financial  procedures  required  by 
HUD.  The  receiving  HA  must  use  a 
HUD-prescribed  portability  billing  form 
to  bill  the  initial  HA  for  housing 
assistance  payments  and  administrative 
fees.  (§  982.355(e)(5))  The  initial  and 
receiving  HA  must  comply  with  billing 
and  payment  deadlines  under  the 
financial  procedures. 

VI.  Dwelling  Unit:  Housing  Quality 
Standards,  Subsidy  Standards, 
Inspection  and  Maintenance 

A.  Housing  Quality  Standards  (HQS): 
General 

The  rule  provides  that  the  housing 
quality  standards  or  “HQS”  are  the  HUD 
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minimum  quality  standards  for  housing 
assisted  under  the  tenant-based 
programs.  Program  housing  must 
comply  with  HQS,  both  at  initial 
occupancy  and  during  the  term  of  the 
assisted  lease.  (§  982.401(a)(1))  The  HA 
inspects  the  unit  before  approving  the 
tenancy  (§  982.305(a)  and  (b)),  and  must 
reinspect  the  unit  at  least  once  every 
year.  (§  982.405(a)) 

Comments  note  that  HUD  did  not 
provide  the  HA  with  any  latitude  to 
pass  units  with  minor  HQS  violations. 
Comments  recommend  that  HUD  allow 
HAs  to  pass  units  on  a  conditional  basis 
to  enable  immediate  leasing  for  at-risk 
families  in  desperate  need  of  housing. 

An  HA  would  require  the  owner  of  a 
unit  with  a  conditional  HQS  approval  to 
fully  comply  with  HQS  within  a 
specified  period  of  time. 

HUD  has  not  adopted  the 
recommendation  to  permit  conditional 
approvals  of  units  that  fail  HQS. 
Conditional  HQS  approvals  were 
allowed  for  the  Section  8  certificate 
program  in  the  1970’s,  but  were 
discontinued  because  of  major 
enforcement  problems.  When 
conditional  approvals  were  allowed, 
many  owners  did  not  make  promised 
repairs,  or  HAs  did  not  reinspect  the 
conditionally  approved  units.  The  goal 
of  the  Section  8  tenant-based  programs 
is  to  assist  eligible  families  to  pay  rent 
for  decent,  safe,  and  sanitary  housing. 
(See  42  U.S.C.  1437, 1437f(a)  and 
1437f(o)(5))  Assistance  for  units  that  do 
not  meet  the  HQS  defeats  this  goal,  and 
provides  no  incentive  for  owners  to 
maintain  quality  housing  stock  for 
rental  by  low-income  families. 

Conunents  suggest  that  HUD  needs  to 
review  the  whole  question  of 
appropriate  HQS  standards!  Comments 
state  that  HQS  standards  are  totally 
inadequate,  and  that  some  are  too  loose 
and  others  are  ridiculously  tight.  Other 
comment  suggests  that  a  Task  Force 
should  be  assembled  to  reexamine  the 
HQS. 

Program  experience  demonstrates  that 
the  HQS,  when  correctly  applied  and 
administered,  are  an  excellent  standard 
for  ensuring  minimum  livability  and 
safety.  Alleged  problems  of  the  HQS 
standards  often  result  firom  inaccurate 
interpretations  of  the  standards.  For 
example,  comments  on  HQS  often  claim 
that  requirements  concerning  gutters, 
screens  and  storm  doors  are  not 
essential,  and  should  not  be  covered  by 
the  HQS.  In  fact,  these  three  items  are 
not  HQS  requirements.  HLTO  will 
continue  its  efforts  to  explain  the  HQS 
criteria  and  highlight  common 
misunderstandings  of  HQS 
requirements. 


Comments  indicate  that  some  HAs 
have  been  charging  families  for  repeat 
inspections,  and  object  to  this  practice. 
HUD  agrees  that  charging  a  family  for 
inspection  of  the  unit  is  inappropriate. 
The  HA  earns  an  administrative  fee  that 
covers  the  administration  of  the  tenant- 
based  programs,  including  HQS 
inspections.  In  response  to  the 
comment,  the  rule  is  amended  to 
confirm  that  HA  may  not  charge  the 
family  or  the  owner  for  an  initial 
inspection  or  a  reinspection  of  the  unit. 
(§  982.405(e)) 

B.  Housing  Quality  Standards  (HQS): 
Acceptability  Criteria 

Comments  recommend  using  local 
codes  instead  of  the  regulatory  HQS,  or 
recommend  adding  local  code 
requirements  to  the  regulatory  HQS.  The 
final  rule  states,  as  proposed,  that  HUD 
may  permit  an  HA  to  use  acceptability 
criteria  variations  that  are  based  on  local 
codes  or  national  standards,  or  may 
permit  variations  because  of  local 
climatic  or  geographic  conditions. 
(§982.401(a)(4)(iv)) 

The  final  rule  also  provides  that  HUD 
will  not  approve  HQS  variations  that 
unduly  limit  the  amoimt  and  types  of 
rental  housing  stock  available  at  or 
below  the  FMR  that  would  otherwise 
meet  the  HQS  of  the  program  (e.g., 
specific  square  footage  requirements  for 
kitchen  counter  space). 
(§982.401(a)(4)(iv)) 

C.  Housing  Quality  Standards  (HQS): 
Specific  Disposal 

1.  Food  Preparation  and  Refuse  Disposal 
Comment  requests  that  the 
acceptability  criteria  allow  microwave 
ovens,  because  some  participants  are 
willing  to  live  in  units  that  provide 
them  with  microwave  ovens  instead  of 
an  oven  and/or  stove  with  top  burners. 
The  HQS  has  been  modified  to  allow 
microwave  ovens  as  follows:  - 
— If  the  oven  and  stove  are  tenant- 
supplied:  A  microwave  oven  may  be 
substituted  for  an  oven  and/or  stove 
with  top  burners. 

— If  the  oven  and  stove  are  owner- 
supplied:  A  microwave  oven  may  be 
substituted  for  an  oven  and/or  stove 
with  top  burners  if  the  tenant  agrees 
and  the  owner  treats  all  tenants  alike 
(e.g.,  microwaves  are  provided  for 
both  non-subsidized  and  subsidized 
tenants).  (§  982.401(c)(2)) 

12.  Space  and  Security 

Space — Bedroom  or  Living/ Sleeping 
Boom 

The  proposed  rule  would  have 
deleted  the  term  “living/sleeping”  room 
and  substituted  the  term  “living/ 


bedroom”.  Comments  ask  for 
clarification  on  whether  or  not  the  use 
of  a  different  term  meant  that  HUD  was 
revising  current  policy  permitting  other 
rooms  not  classified  as  bedrooms  (e.g., 
a  den,  living  room  or  dining  room  with 
windows)  to  be  counted  as  a  “sleeping 
room”.  HUD  did  not  intend  to  change 
the  policy,  which  permits  families  to 
use  a  room  with  a  window  and  two 
electrical  outlets  as  a  living/sleeping 
room,  to  meet  the  HQS  space 
requirement  of  one  bedroom  or  living/ 
sleeping  room  for  each  two  persons. 
Editorial  changes  have  been  made 
throughout  the  rule  to  restore  the  term 
“living/sleeping”. 

Comments  object  to  the  requirement 
that  persons  of  opposite  sex,  other  than 
husband  and  wife  or  very  young 
children,  may  not  be  required  to  occupy 
the  same  bedbroom  or  living/sleeping 
room.  An  HA  conunent  indicates  that 
the  agency  requires  unmarried  “live- 
ins”  who  are  “significant  others”  to 
share  a  bedroom.  Comments  suggest  that 
HUD  state  the  requirement  as  two 
persons  p>er  bedroom  with  the  proviso 
that  the  head  of  household  not  be 
required  to  share  a  bedroom  with  a 
child,  and  let  the  family  make  its  own 
sleeping  arrangements. 

The  comments  indicate  confusion 
about  the  relationship  between  the  HQS 
space  requirements  and  the  HA’s 
occupancy  requirements  (now  called 
“subsidy  standards”).  The  HQS  space 
requirements  set  a  standard  for  the 
maximum  number  of  people  that  can 
occupy  the  imit.  The  HQS  space 
standard  does  hot  dictate  who  sleeps  in 
each  bedroom  or  living/sleeping  room. 
Further,  the  HQS  space  requirements 
allow  space  other  than  bedrooms  to  be 
considered  “living/sleeping  rooms”  to 
ensure  maximum  flexibility  in 
determining  whether  a  unit  is 
overcrowded.  In  contrast,  the  subsidy 
standards  set  by  the  HA  determine 
subsidy  levels,  and  are  generally  based 
on  the  ages  and  sex  of  the  family 
members,  and  on  other  factors 
considered  imder  the  HA  policy.  (See 
§982.402) 

Window 

Comment  asks  if  a  combination 
storm/screen  window  is  lockable,  can  it 
be  assumed  that  the  inside  window  does 
not  have  to  be  lockable.  The  commenter 
is  correct.  The  rule  provides  any 
dwelling  imit  windows  that  are 
accessible  from  the  outside  must  be 
lockable.  (§982.401(d)(2)(iii)) 

The  proposed  rule  would  have 
provided  that  windows  that  are  nailed 
shut  are  acceptable  if  the  windows  are 
not  needed  as  an  alternate  exit  in  case 
of  fire.  Comment  suggests  that  the 
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regulations  should  be  revised  to  read  as 
follows,  "Windows  which  are  nailed 
shut  are  acceptable  only  if  these 
windows  are  not  needed  for  ventilation 
or  as  an  alternate  exit  in  case  of  fire’’. 
HUD  has  adopted  this  suggestion. 
(§982.401(d)(2)(iii)) 

3.  Thermal  Environment 

Several  comments  suggest  that  HAs 
shauld  be  permitted  to  approve  Oxygen 
Depletion  System  (ODS)  heaters  in  all 
rooms  not  used  for  sleeping  if  permitted 
by  local  code.  The  Department  has  not 
adopted  this  suggestion.  ODS  heaters 
are  unvented  space  heaters.  The  HA. 
must  request  HUD  approval  of  a 
variation  in  the  acceptability  criteria. 

(See  §  982.401(e)(2)(ii)) 

4.  Structure  and  Materials 
Comment  suggests  that  ceilings,  walls 

and  floors  requirements  be  changed 
hrom  "not  have  any  serious  defects  such 
as  severe  bulging  or  leaning,  holes,  loose 
surface  materials,  severe  buckling, 
missing  parts,  or  other  serious  damage’’ 
to  “must  be  in  good  repair”.  The 
Department  has  not  adopted  this 
language. 

'The  language  in  the  rule  is  more 
specific  and  less  open  to  subjective 
interpretations.  The  Department  is, 
however,  retaining  the  word  “large”  to 
describe  holes  that  will  cause  a  unit  to 
fail  the  HQS  standard. 

(§982.401(g)(2)(i)) 

5.  Lead-Based  Paint 

This  Hnal  rule  adopts  much  of  the 
lead-based  paint  language  in  the 
proposed  rule.  However  the  final  rule 
also: 

— ^Adds  language  firom  a  proposed  rule 
published  on  May  12, 1994  at  59  FR 
24850  concerning  evaluation  and 
treatment  of  lead-based  paint. 

— ^Makes  changes  to  conform  to  new 
recommendations  of  the  Department 
of  Health  and  Human  Services, 

Centers  for  Disease  Control  (CDC). 

— ^Responds  to  a  May  1994  GAO  briefing 
report  to  congressional  committees 
entitled  “Lead-Based  Paint 
Poisoning — Children  in  Section  8 
Tenant-Based  Housing  Are  Not 
Adequately  Protected”. 

Comments  note  that  the  proposed  rule 
did  not  delete  the  requirement  for 
repainting  an  area  that  has  been  treated 
for  lead  paint,  and  that  the  requirement 
is  no  longer  applicable  under  24  CFR 
35.24{b)(2)(ii).  The  Department 
inadvertently  neglected  to  remove  this 
requirement  from  the  HQS  in  the 
proposed  rule.  Because  the  repainting 
requirement  was  eliminated  in  1987,  the 
final  rule  does  not  include  the 
re{}ainting  requirement. 


The  final  rule  changes  the  definition 
of  an  elevated  blood-lead  level  (EBL)  to 
conform  to  recommendations  of  the 
Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
(CDC),  with  respect  to  blood  lead  levels 
that  require  environmental  intervention. 
This  new  definition  of  EBL  was  also 
proposed  in  the  May  12, 1994  proposed 
rule.  The  new  standard  for 
environmental  intervention  would  be 
equal  to  or  exceeding  20  ug/dl  for  a 
single  test  or  15-19  ug/dl  in  two 
consecutive  tests  several  months  apart. 
Many  people  are  under  the  impression 
that  the  CDC,  in  its  October  1991 
Statement,  “Preventing  Lead  Poisoning 
in  Young  Children”,  effectively  lower^ 
the  definition  of  an  EBL  to  10  ug/dl. 

(See,  U.S.  Department  of  Health  and 
Human  Services,  Public  Health  Service, 
Centers  for  Disease  Control,  Preventing 
Lead  Poisoning  in  Young  Children,  A 
Statement  by  the  Centers  for  Disease 
Control,  October  1991,  page  2)  It  is  true 
that  the  Statement  indicates  that  the 
overall  goal  is  to  reduce  children’s 
blood  lead  levels  below  10  ug/dl,.. 
However,  the  Statement  does  not 
recommend  medical  or  environmental 
intervention  at  levels  of  10-14  ug/dl. 
Pursuant  to  CDC  advice  in  the  October 
1991  Statement,  the  Department  is  also 
changing  the  childhood  age  of  concern 
from  less  than  7  years  of  age  to  less  than 
6  years.  (§982.401(j)) 

The  final  rule  changes  proposed 
requirements  for  the  evaluation  and 
treatment  of  lead-based  paint  in  the  May 
12, 1994  proposed  rule.  The  final  rule  . 
describes  requirements  for  testing  to 
determine  whether  paint  surfaces 
contain  lead-based  paint,  and  for 
treatment  of  defective  surfaces. 

A  defective  paint  surface  must  be 
treated  if  the  total  area  of  defective  paint 
on  a  “component”  is: 

— ^More  than  10  square  feet  on  an 
exterior  wall; 

— ^More  than  2  square  feet  on  an  interior 
or  exterior  component  with  a  large 
surface  area  (other  than  exterior 
walls).  Such  components  include 
ceilings,  floors,  doors,  and  interior 
walls. 

— More  than  10  percent  of  the  total 
surface  area  on  an  interior  or  exterior 
component  with  a  small  surface  area. 
Such  components  include  window 
sills,  baseboards  and  trim. 
(§982.401(j)(6)(i)) 

For  this  purpose,  component  is 
defined  as: 

“an  element  of  a  residential  structure 
identified  by  type  and  location,  such  as  a 
bedroom  wall,  an  exterior  window  sill,  a 
baseboard  in  a  living  room,  a  kitchen  floor, 
an  interior  window  sill  in  a  bathroom,  a 


porch  floor,  stair  treads  in  a  common 
stairwell,  or  an  exterior  wall.” 

(§982.40l(j)(2)) 

The  requirement  to  test  chewable 
surfaces  for  lead-based  paint  is  amended 
to  allow  laboratory  analysis  of  paint 
samples.  Accordingly,  the  definition  of 
lead-based  paint  is  amended  to  add  0.5 
percent  by  weight  or  5000  parts  per 
million  (PPM).  The  final  rule  includes 
acceptable  treatment  metl^ods, 
prohibited  practices,  cleanup  and  tenant 
protection  provisions. 

The  final  rule  also  requires  that  the 
owner  inform  the  family  and  the  HA  if 
the  owner  has  any  knowledge  of  the 
presence  of  lead-based  paint.  In 
addition,  the  rule  adds  a  requirement  for 
the  HA  to  match  the  names  and 
addresses  of  Section  8  participants  with 
the  names  and  addresses  of  children 
that  local  health  officials  have 
determined  have  an  EBL.  These  changes 
were  made  in  response  to  a  May  1994 
GAO  briefing  report  to  congressional 
committees.  (The  report  is  entitled 
“Lead-Based  Paint  Poisoning — Children 
in  Section  8  Tenant-Based  Housing  Are 
Not  Adequately  Protected”.) 

Analysis  of  the  need  for  additional 
changes  to  the  lead-based  paint  housing 
quality  standard  requirements  is  being 
deferred  to  publication  of  the  proposed 
rule  to  implement  sections  1012  and 
1013  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992  and 
to  revise  the  lead-based  paint 
requirements  for  all  HUD  programs. 

6.  Access 

Comment  recommends  that  HQS 
access  requirements  should  require 
accessible  features  for  persons  with 
disabilities.  The  Department  has  not 
adopted  this  suggestion.  The 
accessibility  requirements  for  federally 
assisted  housing  are  governed  by  the 
regulations  implementing  Section  504  of 
the  Rehabilitation  Act  of  1973.  The  rule 
requires  compliance  with  disabled 
accessibility  requirements  under  these 
regulations,  and  with  other  equal 
opportunity  requirements.  (§  982.53(a)) 

7.  Site  and  Neighborhood 

Comments  object  to  the  inclusion  of 

“very  high  crime  rate”  as  an  example  of 
a  neighborhood  condition  that  would 
cause  a  unit  to  fail  inspection. 

Comments  indicate  that  such  a 
determination  would  be  a  subjective 
conclusion  by  inspectors,  and  may  limit 
in  certain  areas  the  number  of  units 
available  to  program  participants.  Other 
comment  requests  that  “danger  of  fire” 
be  deleted  or  clarified. 

HUD  has  deleted  “very  high  crime 
rate”  as  an  example  under  the 
acceptability  criteria.  Further,  “danger 
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of  fire”  has  been  replaced  with  “fire 
hazards”,  the  original  wording  6*001  the 
current  rules  and  program  handbook. 
(§982.401(1)). 

8.  Smoke  Detectors 

The  final  rule  implements  the  new 
statutory  requirements  concerning  fire 
protection  and  safety  under  the  Fire 
Administration  Authorization  Act  of 
1992.  (Section  106  of  Pub.  L.  102-522, 
adding  a  new  section  31  to  the  Federal 
Fire  Prevention  and  Control  Act  of 
1974)  The  new  law  prohibits  the  use  of 
housing  assistance  for  certain  assisted 
and  insured  properties,  unless  various 
fire  protection  and  safety  standards  are 
met. 

A  comment  objects  to  the  provision 
requiring  smoke  detectors  specifically 
designed  for  hearing-impaired  persons, 
because  the  proposed  rule  did  not 
define  “hearing-impaired  person”  and 
“hearing-impaired  smoke  detector”. 

HUD  notes  that  the  requirement  for 
smoke  detectors  with  an  alarm  system 
for  hearing-impaired  persons  is  not  new, 
and  has  b^n  required  by  HUD  since 
August  1992.  Smoke  detectors  for  the 
hearing-impaired  must  comply  with  the 
detailed  technical  specifications  in 
National  Fire  Protection  Association 
Standard  (NFPA)  74  (or  its  successor 
standards).  For  assistance  in 
determining  specific  requirements 
mandated  by  NFPA  74,  HAs  should 
contact  State  or  local  fire  safety  officials 
with  jurisdiction  over  the  proposed 
property  and  with  expertise  concerning 
such  requirements. 

HUD  also  declines  to  define  hearing- 
impaired  person  in  the  rule.  Residents 
who  need  visual  alarms  because  of 
hearing  impairment  should  advise 
owners  and  HAs  of  this  need.  The 
family  may  request  any  special 
equipment  fiom  the  owner,  since  the 
family  is  the  best  judge  of  the  individual 
needs  of  family  members.  (§  982.401(n)) 

VII.  Housing  Assistance  Payments 
Contract  and  Owner  Responsibility 

A.  Family  Contribution 

Comments  recommend  that  the  rule 
should  specify  that  the  family  is  not 
responsible  for  payment  of  the  portion 
of  the  rent  to  owner  covered  by  the 
housing  assistance  payment  under  the 
HAP  contract  when  the  HA  stops 
making  payment  to  the  owner.  This 
recommendation  is  adopted. 

The  final  rule  makes  clear  that  the 
family  is  not  responsible  for  payment  of 
the  portion  of  the  rent  to  owner  covered 
by  the  housing  assistance  payment.  The 
HA  failure  to  pay  the  housing  assistance 
payment  to  the  owner  is  not  a  violation 
of  the  lease  between  the  tenant  and  the 


owner.  The  owner  may  not  terminate 
the  tenancy  of  the  family  for 
nonpayment  of  this  amount. 
(§982.45l(c)(4)(iii);  §  982.310(b))  (The 
same  provision-is  stated  at  two  points.) 

B.  Fraud  and  Other  Program  Violation 

The  proposed  rule  would  have  . 
provided  that  an  owner  breached  the 
HAP  contract  if  the  owner  committed 
fraud  or  made  any  false  statement  in 
connection  with  any  federal  housing 
assistance  program  or  with  a  federally 
insured  mortgage  or  HUD  loan.  The 
final  rule  provides  that  owner  breach 
includes  fraud,  bribery  or  any  other 
corrupt  or  criminal  act  in  connection 
with  any  federal  housing  program. 

(§  982.453(a)(4)) 

The  proposed  and  final  rule  provide 
that  violation  of  “any  other”  Section  8 
assistance  contract  is  a  breach  of  the 
particular  tenant-based  HAP  contract. 

(§  982.453(a)(2))  The  HA  may  terminate 
a  tenant-based  HAP  contract  because  the 
owner  has  breached  a  tenant-based  or 
project-based  Section  8  HAP  contract 
(between  the  owner  and  the  same  or 
another  HA.  or  between  the  owner  and 
HUD). 

Comments  assert  that  it  is  imfair  to 
terminate  a  tenant-based  HAP  contract 
with  an  owner  because  the  owner  has 
breached  another  Section  8  assistance 
contract,  and  recommend  that  this 
provision  be  deleted.  This 
recommendation  is  not  adopted.  The 
provision  strengthens  the  HA’s 
authority  and  leverage  to  induce  owners 
to  comply  with  Section  8  program 
requirements.  The  regulatory  list  of 
provisions  which  constitute  a  breach  of 
the  HAP  contract  is  substantially  based 
on  language  of  the  assistance  contract 
forms  currently  used  in  the  voucher  and 
certificate  programs.  (§  982.453) 

C.  HA  Remedies  for  Owner  Breach 

The  proposed  rule  provided  that  HA 

remedies  for  owner  breach  of  the  HAP 
contract  included  reduction  of  housing 
assistance  payments.  Comments 
recommend  adding  a  provision 
confirming  that  payments  may  be 
“abated”.  The  final  rule  provides  that 
HA  remedies  include  an  “abatement  or 
other  reduction”  of  housing  assistance 
payments.  (§  982.453(b)) 

D.  Automatic  HAP  Contract 
Termination:  No  HA  Payment  for  6 
Months 

The  proposed  rule  provided  that  the 
HAP  contract  terminated  automatically 
three  months  after  the  last  housing 
assistance  payment.  Comments  object  to 
this  provision.  Comments  indicate  that 
the  time  frame  was  too  short, 
considering  fluctuations  in  the  job 


market.  Comments  recommend  a  six 
month  time  frame'.  The  final  rule 
provides  that  the  HAP  contract 
terminates  automatically  six  months 
(180  calendar  days)  after  the  last 
housing  assistance  payment  to  the 
owner.  (§  982.455(a)). 

E.  Late  Payment  by  HA  to  Owner:  Late 
Fee 

Each  month,  the  HA  pays  the  housing 
assistance  payment  to  the  owner  to 
subsidize  occupancy  by  the  family 
imder  the  lease.  The  rule  specifies  that 
the  HA  is  obligated  to  pay  the  owner 
promptly  when  payment  is  due  to  the 
owner  in  accordance  with  the  HAP 
contract.  (§  982.451(c)(5)) 

Sometimes  an  HA  may  fail  to  pay  the 
owner  on  time.  In  response  to  public 
questions,  the  final  rule  clarifies  that  the 
HA  may  be  obligated  to  pay  a  late 
payment  fee  in  accordance  with  State  or 
local  law.  However,  imless  authorized 
by  HUD,  the  HA  may  not  use  program 
receipts  other  than  the  following  for 
payment  of  any  such  late  payment  fee: 

(1)  The  HA  administrative  fee  or 

(2)  The  administrative  fee  reserve. 

The  federal  rule  does  not  itself  grant 

an  owner  any  right  to  a  late  fee  for  HA 
delay  in  payment  to  the  owner.  The  rule 
is  only  intended  to  make  clear  that  the 
federal  regulatory  scheme  does  not 
override  State  or  local  law  that  may  give 
the  owner  a  right  to  recover  late  fees 
from  the  HA  for  delinquent  payments 
under  the  HAP  contract. 

F.  90  day  Owner  Termination  Notice 

By  law,  an  owner  must  give  notice  to 
the  family  and  HUD,  90  days  before  a 
“termination”  of  the  HAP  contract.  (42 
U.S.C  1437f(c)(9))  For  purpose  of  the 
termination  notice  requirement, 
“termination”  means  either: 

— ^The  owner’s  “refusal  to  renew”, 

called  an  "opt-out",  or 
— ^The  "expiration"  of  the  HAP  contract. 

In  the  tenant-based  programs,  “opt- 
out”  refers  to  an  owner’s  decision  to 
terminate  tenancy  of  an  assisted  family 
after  the  initial  year  for  a  business  or 
economic  reason  (such  as  desire  to  rent 
the  unit  for  a  higher  rental,  or  to  convert 
the  property  to  another  use). 
(§982.455(b)(2)(ii)) 

In  the  tenant-based  programs,  the 
HAP  contract  and  the  assisted  lease  do 
not  have  a  pre-defined  end  of  term.  The 
term  of  the  HAP  contract  is  the  sanxe  as 
the  term  of  the  lease.  The  contract  and 
lease  generally  extend  indefinitely  until 
terminated  by  the  owner  for  lease 
violation  or  other  good  cause.  In  this 
context,  the  rule  provides  that 
"expiration”  means  the  occurrence  of 
either  of  the  following  events: 
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— ^Automatic  termination  of  the  HAP 
contract  when  six  months  (180 
calendar  days)  have  passed  since  the 
last  housing  assistance  payment. 

— ^An  HA  determination  (m  accordance 
with  HUD  requirements)  that  the  HAP 
contract  must  he  terminated  because 
there  is  insufficient  funding  under  the 
consolidated  ACC  to  support 
continued  assistance  for  families  in 
the  program.  (§  982.455(b)(2)(iii)) 
Comments  recommend  that  the  rule 
specify  that  an  owner  may  not  terminate 
any  HAP  contract,  or  evict  a  tenant,  if 
HUD  determines  the  termination  is  not 
lawful.  The  law  provides  that  HUD  must 
review  the  reasons  for  terminations  as 
stated  in  the  owner’s  termination  notice. 
Upon  such  review,  HUD  must: 

“issue  a  written  finding  of  the  legality  of  the 
termination  and  the  reasons  for  the 
termination,  including  the  actions  considered 
or  taken  to  avoid  the  termination”. 

The  rule  requires  that  on  receiving  the 
owner  termination  notice  (in  case  of  an 
“expiration”  or  “opt-out”)  the  HUD 
field  office  must  review  the  notice  and 
consider  whether  there  are  additional 
actions  which  should  be  taken  to  avoid 
the  termination.  (§  982.455(b)(4))  After 
HUD  review  of  the  owner  notice,  the 
HUD  field  office  will  issue  a  written 
finding,  as  provided  by  law,  on  the 
legality  of  the  HAP  contract  termination, 
and  the  reasons  for  termination  as  staled 
in  the  owner’s  notice,  including  any 
actions  taken  to  avoid  the  termination. 

(§  982.455(b)(4)(iii))  Within  30  calendar 
days  of  HUD’s  finding,  the  owner  must 
provide  written  notice  of  HUD’s 
decision  to  the  tenant. 

The  law  does  not  require  HUD 
approval  of  the  termination.  The  final 
rule  adds  a  new  provision  clarifying  that 
the  owner  may  proceed  with  eviction 
whether  HUD  approves  or  disapproves, 
or  fails  to  complete  the  required  review 
of  the  owner  notice  before  expiration  of 
the  90  day  review  period. 
(§982.455(b)(4)(iv)) 

VIII.  Family  Obligations 

A.  Statement  of  Family  Obligations 
The  rule  lists  the  grounds  for  which 
the  HA  is  authorized  to  deny  assistance 
to  an  applicant  or  terminate  assistance 
to  a  participant  because  of  the  family’s 
action  or  failure  to  act.  (§  982.552(b)) 
The  HA  may  deny  or  terminate 
assistance  for  violation  of  family 
obligations.  (§  982.552(b)(1))  The  final 
rule  modifies  the  statement  of  family 
obligations  under  the  program. 
(§982.551) 

Some  comments  support  HUD’s 
proposed  statement  of  family 
obligations,  and  other  provisions  on 
denial  or  termination  of  assistance. 


Comments  agree  that  the  HA  should 
have  the  power  to  terminate  assistance 
for  violation  of  the  family’s  program 
obligations.  Other  comments 
recommend  some  changes  in  these 
provisions. 

Comments  note  that  family  violation 
of  program  obligations  may  be 
unintentional,  minor  or  beyond  the 
family’s  control.  The  comments  state 
that  the  HA  should  only  be  authorized 
to  terminate  assistance  because  of 
serious  or  repeated  violation  of  the 
family’s  program  obligations.  This 
recommendation  is  not  adopted.  All 
family  obligations  are  important.  The 
family  is  responsible  for  compliance 
with  all  family  obligations,  and  the  HA 
may  terminate  assistance  for  any 
violation.  To  terminate  assistance,  the 
HA  must  show  that  the  family  has 
committed  the  violation  charged.  In 
general,  the  HA  should  not  be  required 
to  show  also  that  the  violation  of  family 
obligations  is  “serious  or  repeated”.  To 
add  this  requirement  would  complicate 
and  discourage  the  enforcement  of 
program  requirements.  (However,  an  HA 
may  only  terminate  assistance  for  a 
“serious  or  repeated”  violation  of  the 
assisted  lease.  In  this  case,  the 
regulatory  standard  for  HA  termination 
of  assistance  parallels  the  statutory 
authorization  for  eviction  by  the  owner 
for  “serious  or  repeated”  violation  of  the 
lease.) 

If  the  family  has  violated  a  program 
obligation,  the  HA  has  discretion  to 
terminate  assistance  based  on  the  facts 
of  the  particular  case.  (§  982.552(c)) 

B.  Duty  To  Supply  Required  Information 

The  final  rule  restates  provisions 

describing  the  family  duty  to  supply 
information  requested  by  the  HA  or 
HUD.  (§  982.551(b))  The  family  must 
supply  any  information  that  the  HA  or 
HUD  determines  is  necessary  in  the 
administration  of  the  program. 
Information  includes  any  certification, 
release  or  other  documentation 
requested  by  the  HA  or  HUD. 

(§  982.551(b)(1))  'The  final  rule  adds  a 
new  provision  explicitly  confirming  that 
any  information  or  documentation 
supplied  by  the  family  must  be  “true 
and  complete”.  (§  981.551(b)(4)) 

C.  Family  Behavior  and  Violation  of 
Lease 

In  this  rulemaking,  HUD  has 
reexamined  the  appropriate  role  of 
program  sanctions  by  the  HA  for  family 
behavior  in  occupancy  of  an  assisted 
unit,  and  for  family  violation  of  an 
assisted  lease.  Under  current  program 
rules,  breach  of  the  assisted  lease  with 
the  landlord  was  not  a  violation  of  the 
family’s  program  obligations,  and  was 


not  grounds  for  termination  of 
assistance  by  the  HA.  Even  after 
eviction,  a  family  could  move  to  a  new 
unit  with  continued  assistance  in  the 
tenant-based  program. 

'  The  proposed  rule  expanded  the 
obligations  of  a  participant  by  providing 
that  the  family  was  responsible  for 
certain  types  of  HQS  violation  caused 
by  the  family.  In  addition,  HUD 
specifically  invited  comment  on 
whether  lease  violation  by  an  assisted 
family  should  be  designated  as  a 
distinct  regulatory  ground  for 
termination  of  assistance. 

Comments 

Some  comments  contend  that  the 
family’s  lease  violation  or  behavior  in 
occupancy  should  not  be  a  ground  for 
termination  of  assistance.  According  to 
these  comments,  the  remedy  lies  with 
the  family’s  landlord,  who  may  evict  the 
family  for  good  cause.  The  HA  should 
not  displace  the  family  if  a  landlord  has 
not  elected  to  evict,  and  should  not 
usurp  the  decision  of  another  landlord 
wheffier  to  rent  to  a  family  because  of 
actions  in  a  prior  unit. 

Comments  state  that  Section  8  tenants 
should  be  treated  like  private  tenants. 
The  decision  whether  to  accept  or  reject 
a  tenant  should  be  the  landlord’s  private 
decision.  The  HA  is  not  a  party  to  the 
lease.  HUD  should  not  inject  the  HA 
into  the  relation  between  tenants  and 
landlords.  Comments  recommend  that 
the  HA  should  not  be  permitted  to 
condition  program  assistance  on  the 
family’s  suitability  for  tenancy. 
Comments  also  note  that  the  HA  is  not 
equipped  to  investigate  a  landlord’s 
claim  of  tenant  misbehavior  in 
occupancy.  Comments  claim  that 
authorizing  the  HA  to  terminate 
assistance  for  breach  of  the  lease 
“forces”  the  HA  to  assume  the 
landlord’s  responsibility  of  enforcing 
the  lease.  This  new  role  opens  a 
pandora’s  box  for  the  HA. 

Other  comments  urge  that  the  HA 
should  be  permitted  to  terminate 
assistance  for  family  violation  of  an 
assisted  lease.  The  family  should  be 
held  responsible  for  conduct  during 
assisted  occupancy.  The  HA  should  not 
allow  a  move  by  a  family  that  fails  to 
pay  the  rent  or  commits  other  violations 
•  of  the  lease.  Allowing  the  HA  to 
terminate  assistance  for  family  lease 
violation  encourages  improvement  in 
family  behavior.  If  a  family  violates  the 
lease,  denial  of  continued  assistance 
saves  scarce  program  resources  for 
other,  more  deserving,  families. 

By  statute,  a  Section  8  owner  may 
evict  for  serious  or  repeated  violation  of 
the  lease,  as  well  as  for  other  good 
cause.  Comments  state  that  the  HA 
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should  not  compelled  to  issue  a  new 
certificate  or  voucher  after  the  family  is 
evicted.  Termination  of  assistance 
because  of  a  lease  violation  would  be  an 
effective  tool  in  administration  of  the 
program.  Action  by  the  HA 
complements  eviction  by  the  landlord. 
Under  the  current  system,  families  are 
evicted  fi'om  one  unit  after  another. 
Comments  suggest  that  this  practice 
discourages  participation  by  landlords. 

Comments  state  that  the  HA  should  be 
authorized  to  terminate  assistance 
because  of  serious  or  repeated  lease 
violation  by  the  family,  or  other  good 
cause.  Termination  should  only  be 
permitted  because  of  serious  lease 
violations,  but  not  for  other  lease 
violations^  Termination  should  only  be 
permitted  for  causes  in  the  family’s 
control.  Comments  also  state  that  the 
HA  should  be  permitted  to  terminate 
assistance  to  a  family  for  chronic 
disorder,  or  for  behavior  that  constitutes 
a  nuisance  (and  the  owner  should  be 
permitted  to  evict  for  these  grounds). 

The  HA  should  be  permitted  to 
terminate  assistance  if  the  tenant  moves 
during  the  first  year  in  violation  of  the 
lease. 

Comments  state  that  assistance  should 
only  be  terminated  if  a  family  has  been 
evicted  by  a  court  action.  The  existence 
of  good  cause  should  be  determined  in 
court. 

Final  Rule 

The  final  rule  adds  provisions  on 
family  program  obligations  concerning 
tenancy  under  an  assisted  lease. 

The  description  of  family  obligations 
now  states  that  the  family  may  not 
commit  any  serious  or  repeated 
violation  of  the  lease.  (§  982.551(e))  As 
in  the  past,  such  behavior  is  grounds  for 
eviction  by  the  owner.  In  addition,  such 
behavior  is  now  grounds  for  termination 
of  assistance  by  the  HA.  For  example, 
the  HA  may  terminate  assistance 
payments,  or  deny  permission  to  move 
with  continued  assistance,  if  the  family 
has  committed  any  serious  or  repeated 
violation  of  the  assisted  lease. 

The  rule  provides  that  the  family 
must  notify  the  HA  and  the  owner 
before  the  family  moves  out. 
(§982.314(d)(2);§  982.551(f))  The  final 
rule  would  also  provide  that 

—The  family  must  promptly  give  the 
HA  a  copy  of  any  owner  eviction 
notice.  (§  982.551(g)) 

— If  the  family  terminates  the  lease  on 
notice  to  the  owner,  the  family  must 
give  the  HA  a  copy  of  the  notice  at  the 
same  time.  (§  982.314(d)(1); 

§  982.551(f)) 


D.  HQS  Breach  Caused  by  Family 

HUD  proposed  to  allow  termination  of 
assistance  for  breaches  of  HQS  that  are 
caused  by  the  family.  Public  comments 
on  this  proposal  largely  mirror  the 
division  of  views  on  termination 
because  of  a  family’s  lease  violation  or 
other  behavior  in  occupancy. 

Some  comments  object  to  termination 
of  assistance  because  of  family-caused 
HQS  violation.  The  comments  indicate 
that  compliance  with  the  tenant’s 
obligation  is  a  condition  of  occupancy 
under  the  lease.  The  owner  has  the 
responsibility  to  enforce  these 
obligations.  The  rule  should  minimize 
HA  interference  with  the  relationship  of 
the  tenant  and  the  owner. 

Comments  recommend  that  the  tenant 
should  only  be  responsible  for  HQS 
violations  that  substantially  interfere 
with  quiet  enjoyment  of  the  imit,  or  that 
make  the  unit  imsafe  and  unsanitary. 
Family  damage  may  be  accidental  or 
minor.  Comments  suggest  that  the  HA 
should  only  be  permitted  to  terminate 
assistance  for  HQS  violation  caused  by 
reckless  or  malicious  action  by  the 
family.  The  HA  should  not  terminate 
assistance  if  HQS  violation  is  beyond 
the  tenant’s  control,  or  if  there  is  other 
“good  cause’’  for  the  tenant-caused  HQS 
violation. 

Comments  object  to  terminating 
assistance  payments  to  a  landlord 
because  the  family’s  housekeeping 
results  in  HQS  violation.  Termination 
for  this  reason  punishes  the  landlord  for 
the  family’s  behavior,  and  will  be  hard 
to  enforce.  The  comments  contend  that 
an*HA  will  be  forced  to  go  to  court  to 
defend  termination  of  assistance  in  this 
circumstance. 

Other  comments  welcome  HUD’s 
proposal  to  permit  termination  of 
program  assistance  for  a  family  that 
violates  the  HQS.  This  change  gives  the 
HA  control  over  program  abusers,  and 
will  rid  the  program  of  chronic 
apartment  destroyers. 

Comments  note  that  under  the  old 
rule  the  family  has  been  allowed  to 
trash  a  unit,  and  move  on  to  the  next 
assisted  imit.  This  policy  has  created 
bad  feelings  among  landlords,  and 
makes  the  program  harder  to  sell. 
Landlords  can’t  understand  why  HAs 
continue  subsidy  for  negligent  tenants. 

The  final  rule  provides,  as  proposed, 
that  the  family  is  responsible  for  HQS 
violations  caused  by  the  family: 

— By  failing  to  pay  for  tenant-supplied 
utilities. 

— By  failing  to  supply  appliances  (that 
the  owner  is  not  required  to  supply 
under  the  lease). 


— By  damaging  the  imit  (other  than 
damage  ^m  ordinary  wear  and  tear). 

(§  982.404(b);  §982.55irc).) 

The  proposed  rule  would  also  have 
made  the  family  responsible  for  vermin 
and  rodent  infestation  caused  by  trash 
accumulation  from  poor  family 
housekeeping.  This  provision  is  not 
included  in  the  final  rule. 

Generally,  owner  leases  provide  that  a 
tenant  must  keep  the  unit  in  a  clean  and 
safe  condition,  dispose  of  waste 
properly,  and  avoid  damage  to  the  unit. 
An  owner  may  evict  if  family 
housekeeping  creates  a  serious  or 
repeated  violation  of  the  lease. 

(§  982.310(a))  Under  the  new  rule,  the 
HA  may  terminate  assistance  for  such 
violation  of  the  lease.  (§  982.551(e).) 
There  is  no  need  for  a  separate 
provision  on  termination  of  assistance 
because  of  family  housekeeping. 

E.  Use  and  Occupancy  of  Unit 

The  rule  states  family  obligations 
concerning  use  and  occupancy  of  the 
assisted  unit: 

— ^The  family  must  reside  in  the  unit. 

The  unit  must  be  the  family’s  only 
residence. 

— ^The  HA  must  approve  composition  of 
the  resident  family. 

— ^The  family  must  promptly  inform  the 
HA  of  the  birth,  adoption  or  court- 
awarded  custody  of  a  child.  The 
family  must  request  HA  approval  to 
add  any  other  family  member  as  an 
occupant  of  the  unit. 

— ^The  family  must  promptly  notify  the 
HA  if  any  family  member  no  longer 
resides  in  the  unit. 

— With  HA  approval,  a  foster  child  or  a 
live-in-aide  may  reside  in  the 
dwelling  unit.  'The  HA  may  adopt 
policies  concerning  residence  by  a 
foster  child  or  a  live-in-aide,  and 
define  when  HA  consent  may  be 
given  or  denied.  (§  982.551(h)) 

Approval  of  New  Family  Members 

The  Section  8  program  provides  rental 
assistance  for  a  dwelling  unit  leased  to 
a  low-income  “family”.  (42  U.S.C. 

1437f)  The  “family”  may  be  a  single 
person  or  a  group  of  persons. 

(§  982.201(c)(]))  The  HA  determines  if  a 
group  of  persons  qualifies  as  a  “family”. 
(§  982.201(c)(3))  The  HA  determines 
composition  of  the  assisted  family  at 
admission  to  the  program,  and  must  also 
approve  later  changes  in  family 
composition.  (§982.201; 

§  982.551(h)(2))]  Except  for  birth, 
adoption  or  court-awarded  custody  of  a 
child,  the  family  must  get  HA  approval 
to  add  any  new  family  member. 

Some  comments  approve  the 
proposed  rules  on  family  composition. 
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including  the  family  obligation  to  obtain 
HA  approval  to  add  a  new  family 
member.  Comments  state  that  this 
requirement  will  prevent  the  practice  of 
“borrowing”  chil^n  or  “cousins”  to 
keep  the  same  unit  size.  Comments  ask 
HUD  to  make  clear  whether  the  resident 
must  get  HA  approval  for  residence  by 
a  girlMend  or  boyhiend.  Comments 
recommend  that  the  owner  shoiild  have 
the  right  to  approve  new  unit  occup^ts. 

Some  conunents  suggest  that  HUD 
should  limit  HA  authority  to  approve  or 
disapprove  adding  new  family 
members.  The  HA  should  be  required  to 
adopt  “reasonable  policies”.  Comments 
recommend  that  HUD  should  eliminate 
the  requirement  for  HA  approval  of  new 
family  members.  The  HA  should  adopt 
a  “hands  off’  policy.  The  only  program 
interest  is  to  insure  that  a  imit  meets  the 
subsidy  standards,  and  subsidy  is 
adjusted  to  reflect  additional  income  of 
new  unit  occupants.  Families  are  afiraid 
to  report  new  family  members.  A  hands 
off  policy  may  result  in  more  accurate 
reporting  of  new  family  members  and 
family  income.  Comments  ask  if  the  HA 
may  deny  approval  of  a  child  not  living 
with  the  family  when  admitted  to  the 
program,  and  question  whether  such 
denial  may  constitute  familial 
discrimination.  Comments  note  that  HA 
policy  may  not  discriminate  on  the  basis 
of  familial  status. 

The  final  rule  retains  the  requirement 
for  HA  approval  to  add  new  family 
members.  The  rule  provides  that 
composition  of  the  assisted  family 
residing  in  the  dwelling  unit  must  be 
approved  by  the  HA.  The  family  must 
promptly  inform  the  HA  of  the  birth, 
adoption  or  court-awarded  custody  of  a 
child.  The  family  must  request  HA 
approval  to  add  any  other  family 
member  as  an  occupant  of  the  unit. 

(§  982.551(h)(2)) 

HUD  has  not  adopted  the 
recommendations  to  restrict  HA 
discretion,  or  to  eliminate  HA  approval 
of  new  family  members.  Unrestricted 
admission  of  family  members  distorts 
the  system  for  fair  and  orderly 
allocation  of  Section  8  assistance 
through  the  HA  waiting  list.  Addition  of 
new  family  members  may  also 
overcrowd  the  unit,  or  result  in  need  for 
a  larger  unit  size  and  a  larger  subsidy. 

In  addition,  assistance  may  only  be 
provided  to  a  “family”,  not  to  any  self- 
selected  group  of  individuals.  The  HA 
has  the  authority  and  responsibility  to 
determine  that  the  group  of  assisted 
individuals,  including  new  residents, 
constitutes  a  family  (under  the 
definition  utilized  by  the  particular 
HA).  In  exercising  its  discretion  to 
admit  or  deny  new  family  members,  the 
HA  is  subject  to  equal  opportvmity 


requirements,  including  the  prohibition 
of  familial  status  discrimination. 

The  final  rule  does  not  add,  as  a 
family  program  obligation,  a 
requirement  to  obtain  the  owner’s 
approval  for  any  new  unit  occupants.  Of 
course,  the  owner  has  a  legitimate 
proprietary  interest  in  controlling 
occupancy  of  the  owner’s  imit.  The 
lease  may,  and  typically  will,  include 
provisions  that  specify  who  can  live  in 
the  unit,  and  require  owner  approval  of 
additional  unit  occupants. 

Occupancy  by  Uve-in-Aide  or  Foster 
Child 

The  rule  provides  that  a  foster  child 
or  live-in-aide  may  only  reside  in  the 
assisted  unit  with  the  consent  of  the 
HA.  The  HA  may  adopt  policies 
defining  when  the  HA  may  give  or  deny 
approval  for  occupancy  by  a  foster  child 
or  live-in-aide.  (§  982.551(h)(4)) 

A  live-in-aide  resides  in  the  unit  to 
care  for  a  person  who  is  elderly,  near- 
elderly  (50  to  61)  or  disabled.  (42  U.S.C. 
1437a(b)(3)(B);  “live-in-aide”  definition 
at  §  813.102;  see  §  982.201(c)(3))  The 
live-in-aide  is  not  a  member  of  the 
assisted  family.  Income  of  the  live-in- 
aide  is  not  included  in  family  income 
(used  to  calculate  family  eligibility  and 
contribution  to  rent). 

Comments  object  to  granting  the  HA 
“veto-power”  over  occupancy  by  a 
foster  child  or  live-in-aide,  and 
recommend  that  the  requirement  for  HA 
approval  should  be  eliminated.  The  HA 
is  not  qualified  to  determine  whether 
the  family  can  live  independently 
without  assistance  of  a  live-in-aide. 
Conunents  claim  that  HAs  do  not  have 
requisite  procedural  safeguards  for  such 
decisions.  Denying  approval  for  a  live- 
in-aide  could  subject  the  HA  to  liability 
under  the  Fair  Housing  Act. 

Other  comments  state  that  the  rule 
should  allow  the  HA  to  specify  whether 
live-in-aides  may  reside  in  the  unit,  how 
many,  and  in  what  circumstances. 

The  final  rule  retains  the  requirement, 
as  proposed,  tliat  the  family  must  obtain 
HA  approval  for  occupancy  by  a  live-in- 
aide  or  foster  child.  In  both  cases  there 
are  important  program  interests  in 
retaining  the  HA  authority  over  such 
occupancy.  In  both  cases,  however,  the 
HA  must  exercise  its  discretion  in 
accordance  with  the  Fair  Housing  Act. 
The  HA  must  not  discriminate  on  the 
basis  of  disability  or  familial  status. 

Eeduction  in  Size  of  Family 

The  final  rule  adds  a  new  provision 
stating  that  the  family  must  promptly^ 
notify  the  HA  if  any  family  member  no 
longer  resides  in  the  dwelling  unit. 

(§  982.551(h)(3)) 


F.  Business  in  Unit 

The  rule  provides  that  members  of  the 
family  may  engage  in  legal 
“profitmaking”  activities  in  the  assisted 
unit.  Any  use  of  the  unit  for  business 
activities  by  family  members  must  be 
incidental  to  primary  use  of  the  unit  for 
residence  by  members  of  the  family,  and 
must  be  in  accordance  with  local  law. 

(§  982.551(h)(5))  These  provisions  are 
intended  to  encourage  work  and  earning 
by  assisted  families. 

Most  comments  agree  that  the  rule 
should  allow  legal  profitmaking  activity 
by  the  assisted  family.  Other  comments 
suggest  that  the  authorization  for  legal 
profitmaking  activity  may  encourage 
illegal  activities. 

Comments  argue  that  business  activity 
should  only  be  allowed  with  approval  of 
the  owner,  and  in  accordance  with  the 
lease.  Comments  point  out  that  an 
owner  has  a  legitimate  interest  in 
controlling  busine.ss  activities  in  the 
owner’s  imit  (for  example  a  laundry 
business  where  owner  supplies  water; 
or  engine  repairs  in  the  living  room). 

HUD  agrees  that  the  landlord’s 
interest  is  affected  by  the  tenant’s 
conduct  of  business  activity  in  the 
apartment.  Tenant  business  could 
damage  the  unit  or  disturb  other 
residents.  However,  an  owner  may  exert 
control  over  occupant  activities  in  the 
same  fashion  as  for  any  tenancy — by 
including  lease  provisions  on  business 
use  of  the  unit,  and  by  enforcing  such 
lease  provisions.  The  lease  (or  owner’s 
house  rules  under  the  lease)  may  require 
the  tenant  to  get  the  owner’s  permission 
for  any  business  use  of  the  property,  and 
may  otherwise  regulate  use  of  the  unit 
for  business  purposes.  Provisions 
concerning  business  use  of  a  unit  are 
commonly  included  in  boilerplate  of 
residential  leases,  and  are  not 
inconsistent  with  HUD  regulatory 
requirements  or  HUD-required  lease 
addendum  governing  the  assisted 
tenancy. 

HUD  has  not  added  provisions 
requiring  a  tenant  to  secure  landlord 
consent  for  any  business  use  of  the  imit. 
The  rule  provisions  allowing  business 
activity  by  the  assisted  resident  are 
intended  to  define  the  family’s  program 
obligation,  and  therefore  the  grounds  for 
termination  of  assistance  by  ^e  HA. 
Conversely,  the  statement  of  family 
obligations  is  not  intended  or  required 
to  establish  the  family’s  obligations  to 
the  owner  under  the  lease. 

Under  this  rule,  an  HA  may  terminate 
assistance  for  serious  or  repeated 
violation  of  the  assisted  lease.  Where 
the  lease  prohibits  or  regulates  business 
activity  in  the  unit,  a  serious  or  repeated 
violation  of  this  lease  requirement  is  a 
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breach  of  family  obligation.  In  this 
circumstance,  the  HA  may  deny  or 
terminate  assistance  for  business 
activity  that  violates  the  assisted  lease. 

Comments  recommend  that  the  family 
should  only  be  allowed  to  engage  in 
business  activity  with  approval  of  the 
HA,  and  that  the  family  should  be 
required  to  give  the  HA  information 
concerning  the  nature  of  activities  in  the 
unit.  HUD  is  not  persuaded  that  HAs 
should  be  given  the  power  to  approve  or 
disapprove  business  activity  in  the  unit 
(so  long  as  business  activity  meets  the 
standards  expressed  in  the  rule,  i.e.,  that 
the  activity  is  legal,  and  is  incidental  to 
residential  use  of  the  premises). 

Assisted  families  should  be  treated  as 
private  market  tenants,  who  can  engage 
in  business  activities  with  the  consent 
of  the  owner. 

The  HA  has  an  interest  in  assuring  . 
that  the  imit  is  used  as  the  family 
residence,  that  the  business  activity 
does  not  result  in  a  violation  of  the 
HQS,  and  that  business  income  is 
reported  in  calculation  of  the  family 
contribution.  A  family  is  required  to 
supply  the  HA  with  information  that  is 
necessary  for  administration  of  the 
program.  The  HA  may  therefore  require 
the  family  to  supply  program-related 
information  concerning  business 
activity  in  the  assisted  unit. 

K.  Denial  or  Termination  of 
Assistance:  Grounds  and  Procedure 

A.  Grounds 

1.  General 

The  rule  lists  the  groimds  on  which 
an  HA  may  deny  or  terminate  assistance 
for  a  family  because  of  the  family’s 
action  or  failure  to  act. 

Comments  endorse  the  proposed  rules 
on  denial  or  termination  of  assistance. 
Comments  note  that  the  rules  encourage 
family  responsibility,  and  allow  HAs  to 
target  assistance  to  families  who 
cooperate  with  program  rules. 

Comments  state  that  the  HA  should  be 
required  to  take  all  feasible  steps  to 
avoid  termination  of  assistance  and 
displacement  of  the  family.  The 
comments  state  that  the  rule  should 
prohibit  termination  unless  the  family 
has  been  relocated. 

The  comments  are  not  adopted.  The 
decision  to  proceed  with  termination  in 
each  case  must  be  left  to  the 
administrative  judgment  of  the  HA,  in 
keeping  with  the  statutory  policy  that 
HAs  should  be  vested  with  the 
“maximum  amount  of  responsibility”  in 
the  administration  of  their  housing 
programs.  (42  U.S.C.  1437)  The 
procedures  recommended  by  the 
comments  would  severely  impair  HA 
action  to  enforce  local  and  national 


program  policies.  Rehousing  of  families 
is  not »  practical  prerequisite  for 
termination  of  housing  assistance. 

The  rule  defines  when  the  HA  may 
deny  or  terminate  assistance  because  of 
an  action  or  failure  by  a  member  of  the 
family.  However,  the  HA  decides 
whether  and  how  to  exercise  this 
authority  and  discretion  in  the 
circumstances  of  a  particular  case.  The 
final  rule  specifies  that  the  HA  may 
consider  all  of  the  circumstances  of  the 
individual  case,  including  seriousness 
of  an  offense,  the  extent  of  participation 
or  culpability  of  individual  family 
members,  and  the  effects  of  program 
sanctions  on  family  members  not 
involved  in  a  proscribed  activity. 

(§  982.552(c)(1))  Previously,  the  rule 
explicitly  confirmed  the  HA’s  discretion 
in  exercising  the  authority  to  deny  or 
terminate  assistance  for  criminal 
activity  by  a  family  member.  There  was 
no  parallel  provision  on  denial  or 
termination  for  other  reasons.  The  final 
rule  makes  clear  that  the  HA  has  the 
same  discretion  in  deciding  whether  to 
deny  or  terminate  assistance  for  any 
allowable  grounds,  not  only  for  criminal 
action  by  a  member  of  the  family. 

The  rule  also  confirms  that  the  HA 
has  the  authority  to  devise  an 
appropriate  remedy.  The  HA  may 
permit  continued  assistance  for  certain 
members  of  the  family,  but  terminate 
assistance  for  other  family  members 
who  bear  a  greater  responsibility  for 
violation  of  family  obligations. 

(§  982.552(c)(2)) 

2.  Information  for  Family 

Comments  state  that  the  HA  should  be 
required  to  give  the  family  a  written  list 
of  the  grounds  for  termination,  and 
should  be  prohibited  from  terminating 
imless  the  family  has  been  given  this 
information. 

HUD  agrees  that  HAs  should  help 
program  families  know  their  obligations, 
and  the  grounds  for  termination  of 
assistance.  This  knowledge  reinforces 
the  family’s  sense  of  responsibility  for 
its  own  actions.  A  participant  family 
should  also  know  that  it  can  ask  for  a 
hearing  if  the  HA  wants  to  terminate 
assistance  because  of  family  actions. 

The  rule  is  amended  to  provide  that 
the  HA  must  give  the  family  a  written 
description  of: 

— Family  obligations  under  the  program. 
— ^The  grounds  on  which  the  HA  may 

deny  or  terminate  assistance  because 

of  family  action  or  failure  to  act. 

— HA  informal  hearing  procedures. 

(§982.552(0) 

For  a  new  program  family, 
information  on  these  subjects  is 
included  in  the  family  information 


packet  that  is  given  to  the  family  at 
selection  for  the  program. 
(§982.301(b)(15),  (16)  and  (17))  The 
revision  makes  clear  that  this  basic 
program  information  must  be  given  to 
families  who  are  already  in  the  program, 
and  have  not  received  this  information 
at  selection  for  the  program.  The  rule 
does  not  require  two  notices  to  any 
family. 

HUD  has  not  adopted  the 
recommendation  to  prohibit  termination 
unless  the  family  has  been  furnished  a 
list  of  the  allowable  grounds  of 
termination  imder  the  program.  Such  a 
requirement  might  force  HAs  to 
maintain  records  that  the  information 
has  been  served  on  program 
participants,  to  show  that  this 
termination  prerequisite  has  been  met.  If 
the  HA  needs  to  terminate  assistance  for 
a  family,  such  a  requirement  could 
block  termination  of  assistance  for  good 
and  substantial  grounds  (for  example, 
baud  by  the  family)  on  the  grounds  that 
the  HA  did  not  give  the  family  general 
program  information  listing  the  grounds 
for  termination  of  assistance.  If  the  HA 
moves  to  terminate  assistance  in  a 
particular  case,  the  family  receives 
specific  notice  of  the  reasons  for  the 
proposed  termination  and  opportunity 
for  hearing.  (§  982.555(c)(2)) 

3.  Distinction  Between  Denial  or 
Termination 

Comments  ask  HUD  to  clarify  the 
distinction  between  “denial  or 
termination”  of  assistance.  HUD’s  prior 
rules  refer  to  “denial”  of  assistance  both 
for  an  applicant  and  a  participant.  In 
general,  the  term  “denial”  in  the  old 
rule  refers  to  HA  withholding  or 
refusing  to  take  any  HA  action  or 
approval  leading  to  a  commitment  or 
commencement  of  assistance  for  the 
family,  including  refusing  to  issue  a 
certificate  or  voucher,  approve  a  lease  or 
execute  a  HAP  contract. 

In  the  case  of  a  participant,  the  old 
rule  distinguished  between: 

— ^The  grounds  for  which  the  HA  could 
“deny”  a  new  commitment  of 
assistance  to  a  program  participant 
who  wants  to  move  to  a  new  unit  (by 
refusing  to  issue  a  new  certificate  or 
voucher,  approve  a  new  lease  or 
execute  a  new  HAP  contract). 

— ^The  grounds  for  which  the  HA  could 
“terminate”  housing  assistance 
payments  under  an  outstanding  HAP 
contract. 

The  new  rule  eliminates  this 
distinction.  The  rule  no  longer 
distinguishes  between  grounds  for 
“denial”  or  “termination”  of  assistance 
for  a  program  participant.  (This 
distinction  was  the  source  of  the  so- 
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called  “ABC”  problem  under  the  old 
rule.) 

The  final  rule  states  the  grounds  for 
which  an  HA  may  “deny”  assistance  for 
an  applicant  or  “terminate”  assistance 
for  a  participant.  (§  982.552(a)(2)  and 
(3))  The  rule  also  clarifies  that 

“Termination  of  assistance  for  a  participant 
may  include  any  or  all  of  the  following: 
refusing  to  enter  into  a  HAP  contract  or 
approve  a  lease,  terminating  housing 
assistance  payments  under  an  outstanding 
HAP  contract,  and  refusing  to  process  or 
provide  assistance  under  portability 
procedures.”  ($  982.552(a)(3)) 

If  there  are  groimds  for  termination  of 
assistance  to  a  participant,  the  HA  may 
terminate  assistance*  “at  any  time”,  and 
can  therefore  at  any  time  exercise  any  of 
the  remedies  comprised  in  the  concept 
of  termination.  (§  982.552(b)) 

4.  Crime  by  Family  Member 

The  final  rule  provides  that  the  HA 
may  deny  or  terminate  assistance  at  any 
time  if  members  of  the  family  have 
engaged  in  drug-related  criminal 
activity  or  violent  criminal  activity. 

(§  982.553(a))  “Drug-related  criminal 
activity”  includes  both  drug-trafficking 
and  illegal  use  or  possession  of  drugs. 
“Violent  criminal  activity”  refers  to 
criminal  use  of  physical  force  against  a 
person  or  propertf^.  (§  982.4)  The  HA 
may  deny  or  terminate  assistance  if  the 
preponderance  of  evidence  indicates 
that  a  family  member  has  committed  the 
crime,  regardless  of  whether  the  family 
member  has  been  arrested  or  convicted. 
(§  982.553(c)) 

The  rule ‘provides  that  an  HA  may 
only  deny  or  terminate  assistance  for 
drug  use  or  possession  by  a  family 
member  if  the  criminal  act  occur^  in 
the  last  year  before  the  HA  gave  notice 
of  proposed  denial  or  termination  of 
assistance  for  this  reason.  The  HA  may 
not  terminate  assistance  for  past  use  of 
drugs  by  a  rehabilitated  user  who  has 
not  used  drugs  in  the  last  year. 
Comments  propose  that  the  HA  should 
only  deny  assistance  for  drug  use  or 
possession  after  HA  notice.  As  HUD 
understands  this  proposal,  assistance 
could  be  terminated  for  futm%  drug  use 
or  possession,  but  could  not  be 
terminated  for  drug  use  or  possession  in 
the  year  preceding  the  HA  notice.  The 
recommendation  is  not  adopted. 

The  HA  may  deny  assistance  for  an 
addict  who  currently  uses  or  possesses 
drugs.  The  proposed  rule  would  have 
provided  that  the  HA  may  not  deny 
assistance  for  past  drug  use  by  an  addict 
who  “has  recovered”  from  drug 
addiction.  The  final  rule  provides  that 
the  HA  may  not  deny  assistance  for  an 
addict  who  “is  recovering,  or  has 
recovered  from”  an  addiction. 


(§  982.553(b)(2))  The  HA  may  require  a 
family  member  who  has  engaged  in  the 
illegal  use  of  drugs  to  submit  evidence 
of  participation  in,  or  successful 
completion  of,  a  treatment  program  as  a 
condition  to  being  allowed  to  reside  in 
the  unit. 

Some  comments  approve  the 
provisions  allowing  the  HA  to  deny  or 
terminate  assistance  for  criminal 
activity  by  members  of  the  family.  Other 
comments  object  to  these  provisions. 

Comments  state  that  HAs  do  not  have 
capability  to  investigate  criminal 
activity.  Termination  because  of 
criminal  activity  by  a  family  member 
harms  other  membem  of  the  household, 
and  may  cause  homelessness.  Family 
members  may  be  victims  of  domestic 
violence,  and  may  need  counseling, 
assistance  and  advocacy.  HUD  should 
prohibit  the  HA  from  terminating 
assistance  for  other  family  members 
where  the  family  is  imable  to  control  a 
teenage  youth.  Termination  could  force 
a  mother  to  give  up  her  children  to  stay 
in  the  unit. 

Comments  recommend  that  the  HA 
should  be  directed  to  provide 
continuing  program  assistance  to 
remaining  family  members.  Comments 
claim  that  HUD  does  not  have  statutory 
authority  to  allow  termination  of 
assistance  because  of  crime  by  family 
members  (although  the  law  deals  with 
the  efiect  of  drug  related  criminal 
activity  in  preferences  for  admission, 
and  in  evictions  by  an  owner). 

The  program  statutes  do  not  contain 
a  comprehensive  or  exclusive  statement 
of  grounds  for  denial  or  termination  of 
assistance.  HUD  has  discretion  to  issue 
program  regulations  consistent  with 
statutory  requirements  (see  42  U.S.C. 
3535(d)),  including  regulations  on 
denial  or  termination  of  assistance  by 
the  HA  for  criminal  activity  by  members 
of  an  applicant  or  participemt  family. 
These  rules  are  a  reasonable  exercise  of 
HUD’s  rulemaking  authority.  The  rules 
promote  significant  national  and 
program  objectives,  including  the 
critical  struggle  against  violent  or  drug- 
related  crime. 

By  law  and  this  rule.  Section  8 
owners  may  terminate  tenancy  for 
certain  drug-related  or  other  criminal 
activity  by  members  of  the  assisted 
household  and  its  guests.  (42  U.S.C. 
1437f(d)(l)(B)(iii);  §  982.310(c))  Under 
this  rule,  the  statutory  grounds  for 
eviction  by  the  owner  xmder  the  lease 
because  of  criminal  activity 
substantially  overlap  the  regulatory 
grounds  for  termination  of  program 
assistance  by  the  HA  because  of  such 
activity. 

In  addition,  an  owner  may  evict  for 
serious  or  repeated  violation  of  the 


assisted  lease.  Under  this  rule,  the  HA 
may  terminate  program  assistance  for 
such  violation.  (§  982.551(e); 

§  982.552(b))  Thus,  in  addition  to  the 
provisions  which  specifically  and 
separately  allow  the  HA  to  terminate  for 
criminal  activity  (§  982.553),  the  HA 
may  terminate  assistance  for  criminal 
activity  that  is  a  serious  or  repeated 
violation  of  the  assisted  lease. 

The  final  rule  provisions  on  criminal 
activity  are  largely  the  same  as 
provisions  of  the  prior  program 
regulations,  with  a  few  technical 
revisions  and  editorial  changes.  The 
prior  regulations  concerning 
termination  of  certificate  or  voucher 
assistance  because  of  criminal  activity 
were  published  on  July  11, 1990  (at  55 
FR  28538).  The  issues  considered  by 
HUD  in  adoption  of  the  prior  rule  are 
discussed  at  length  in  the  Preamble  to 
that  publication.  In  particular,  the 
Preamble  discusses  a  number  of  the 
issues  again  raised  by  comments  on  the 
present  rule.  Points  ^scussed  in  that 
Preamble  need  not  be  repeated  here. 

The  rule  gives  the  HA  discretion  to 
terminate  assistance  for  criminal 
activity.  However,  the  rule  does  not 
direct  the  HA  to  terminate  assistance  in 
any  particular  case.  The  HA  has 
therefore  the  power  to  adopt  and 
implement  local  policies,  and  to  decide 
the  application  of  local  policies  to 
particular  cases. 

The  rule  confirms  that  the  HA  has 
discretion  to  consider  all  the 
circumstances  of  each  case. 

(§  982.552(c)(1))  In  exercise  of  its 
discretion,  the  HA  may  consider  the 
character  of  the  crime.  The  HA  may  also 
consider  whether  family  members  have 
participated  in,  colluded  in,  or  benefited 
firom  criminal  activity,  and  the  impact  of 
any  termination  on  other  family 
members,  including  children.  The  HA 
may  also  properly  consider  the  broader 
effects  of  HA  action  or  non-action  on  the 
program  and  community,  including: 

— How  termination  of  assistance  for 
criminal  activity  by  assisted  families 
may  affect  or  discourage  criminal 
activity  in  the  commimity. 

— ^The  effect  of  HA  termination  policy 
on  the  Section  8  program,  and  the 
ability  of  program  families  to  find 
good  housing. 

Comments  suggest  that  HUD  should 
not  merely  allow  the  HA  to  consider 
“all”  circumstances  of  each  case,  but 
should  require  that  the  HA  consider  all 
the  circumstances.  This  conunent  is  not 
adopted.  In  this  rule,  HUD  does  not 
enumerate  or  prescribe  all  the  factors 
that  can  or  should  be  considered  by  the 
HA.  Rather,  the  rule  confirms  that  the 
HA  has  ample  discretion  to  consider  the 
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factors  of  a  particular  case.  Given  this 
discretion,  the  HA  should  have 
flexibility  to  make  a  practical 
determination  and  consideration  in 
particular  cases.  The  HA  exercise  of 
discretion  should  not  be  paralyzed,  and 
opened  to  challenge  by  mandating 
consideration  of  “all”  circumstances  in 
“all”  cases. 

As  under  HUD’s  prior  rule,  this  rule 
provides  that  a  PHA  may  deny  or 
terminate  assistance  for  drug-related  or 
violent  criminal  activity: 

“if  the  preponderance  of  evidence  indicates 
that  a  f^ily  member  has  engaged  in  such 
activity,  regardless  of  whether  the  femily 
member  has  been  arrested  or  convicted”. 

(§  982.553(c)) 

Comments  endorse  the  use 'of  this 
standard  for  termination  or  denial  of 
program  assistance.  The  Department  has 
previously  noted  that: 

“the  (HA)  is  not  being  asked  to  adjudicate 
guilt,  but  rather  whether,  under  a  civil 
standard  of  preponderance  of  the  evidence,  a 
family  member,  in  fact,  is  engaging  in  certain 
activities.  It  is  the  fact  of  the  activity  rather 
than  assessment  of  criminal  liability  that  is 
at  issue.”  (55  FR  28540,  third  column) 

The  HA  may  deny  or  terminate 
assistance  in  the  program  because  of 
criminal  activity  by  any  member  of  the 
“family”.  (§  982.553(a))  By  contrast,  an 
owner  may  evict  the  assisted  tenant  for 
criminal  activity  by  any  member  of  the 
“household”,  a  guest  or  another  person 
imder  the  tenant’s  control.  (§  982.310(c)) 
In  addition  to  the  family  (i.e.,  the 
subject  of  program  assistance),  the 
“household”  may  include  a  live-in-aide. 

Comments  recommend  that  the  rule 
should  also  allow  the  HA  to  terminate 
assistance  because  of  drug-trafncking 
(manufacture,  sale,  or  distribution)  by  a 
live-in-aide  (who  resides  in  the  unit  for 
care  of  a  disabled  or  elderly  person). 
This  recommendation  is  not  adopted. 
The  HA  may,  however,  terminate 
assistance  to  the  family  if  drug¬ 
trafficking  by  the  live-in-aide  (a  member 
of  the  “household”)  is  a  serious  or 
repeated  violation  of  the  assisted  lease. 
Moreover,  the  HA  may  withdraw  or 
deny  approval  for  continued  residence 
by  the  live-in-aide  in  the  assisted  unit. 

Under  the  prior  and  proposed  rule, 
the  HA  may  ^eny  or  terminate 
assistance  if  a  crime  by  a  family  member 
is  classed  as  a  “felony”  under  federal  or 
State  law  (but  not  for  a  crime  classed  as 
a  misdemeanor  or  other  non-felony 
category).  This  limitation  was  intended 
to  reach  types  of  criminal  activity 
treated  as  very  serious  objectionable 
behavior,  as  identified  by  Congress  or 
State  legislators.  (See  discussion  at  55 
FR  28542)  Comments  suggest  some 


uncertainty  as  to  the  meaning  or 
applicability  of  this  limitation. 

After  reconsideration,  HUD  has 
revised  the  rule  to  cover  violent  or  drug- 
related  crime  by  family  members, 
without  regard  to  whether  a  crime  is 
technically  classed  as  a  felony.  HUD 
believes  that  there  may  be  more 
confusion  than  benefit  in  distinguishing 
between  felony  and  misdemeanor 
crimes  as  grounds  for  HA  denial  or 
termination  of  assistance. 

The  felony-misdemeanor  distinction 
creates  a  technical  discrepancy  between 
drug  crimes  that  may  be  cause  for 
eviction,  as  opposed  to  drug  crimes  that 
are  grounds  for  termination  of 
assistance.  The  statute  provides  that 
“drug-related  criminal  activity”  is 
grounds  for  eviction  of  the  assisted 
tenant  by  the  owner  (or  for  denial  of 
federal  preference  to  an  applicant).  In 
the  law,  this  term  is  defined  to  cover 
“illegal”  drug  dealing  or  drug-use, 
ynthout  regard  to  whether  the  illegal 
activity  is  formally  classed  as  a  felony. 
(42  U.S.C.  1437f(f)(5))  Under  the  final 
rule,  the  HA  may  also  terminate 
assistance  for  “illegal”  drug-related 
activity.  The  same  definition  of  “drug- 
related  criminal  activity”  is  now  used 
for  both  purposes  (eviction  by  an  owner 
or  termination  of  assistance  by  the  HA). 

5.  Fraud  or  Other  Program  Violation 

The  proposed  rule  would  have 
provided  that  the  HA  could  deny  or 
terminate  assistance  if  the  family  had 
committed  any  “fraud”  in  connection 
with  a  federal  housing  program.  The 
final  rule  provides  that  the  HA  may 
deny  or  terminate  assistance  at  any  time 
if  any  member  of  the  family  commits 
“fraud,  bribery  or  any  other  corrupt  or 
criminal  act”.  (§  982.552(b)(5))  The  HA 
may  deny  or  terminate  assistance 
whether  or  not  such  criminal  act 
occurred  while  the  family  was 
participating  in  the  tenant-based 
program.  The  rule  provides  that  such 
criminal  act  is  a  breach  of  family 
obligations  imder  the  program. 
(§982.551(k)) 

6.  Debt  or  Reimbursement 

The  HA  may  “at  any  time”  deny  or 
terminate  assistance: 

— If  a  family  currently  “owes”  money  to 
the  HA  (in  connection  with  Section  8 
or  public  housing),  or  has  not 
reimbursed  amounts  the  HA  paid  a 
Secfion  8  owner  for  family  rent  or 
damage. 

— ^If  the  family  breaches  an  agreement  to 
pay  such  amounts  to  the  HA. 

(§  982.552(b)(6)  to  (8)) 

Comments  state  that  HUD  should  not 
allow  an  HA  to  deny  assistance  because 


of  family  debt  to  the  HA.  Comments 
claim  that  the  rule  will  allow  arbitrary 
terminations,  and  that  the  HA  could 
terminate  assistance  without  regard  to 
the  statute  of  limitations. 

In  HUD’s  view,  the  family  is  and 
should  be  held  responsible  for  its  own 
program  debts  to  the  HA,  or  for  claims 
the  HA  paid  to  a  Section  8  owner. 
Denying  Section  8  assistance  because  of 
monies  owed  or  Section  8  claims  paid 
in  connection  with  the  Section  8  or 
public  housing  programs  under  the  U.S. 
Housing  Act  of  1937  is  not  arbitrary,  but 
bears  a  legitimate  and  logical 
connection  to  the  HA  responsibility  for 
administration  of  the  Section  8  program. 
Furthermore,  the  denial  is  based  on  a 
specific  determination  of  law  and  fact. 
Contrary  to  the  comment,  the  rule  does 
not  allow  the  HA  to  deny  assistance  for 
a  debt  to  an  HA  that  is  barred  by  the 
statute  of  limitations.  By  definition,  an 
amount  the  family  “currently  owes”  is 
not  barred  by  the  statute  of  limitations. 

7.  Family  Self-Sufficiency 

The  proposed  rule  would  have 
provided  that  the  HA  may  deny  or 
terminate  assistance  if  a  family 
participating  in  the  FSS  program  fails  to 
comply  with  the  FSS  contract  of 
participation.  Comments  suggest  that 
the  rule  should  specify  that  the  HA  may 
only  terminate  assistance  if  the  family 
violates  the  FSS  contract  “without  good 
cause”,  in  accordance  with  the  1992 
FSS  law.  (42  U.S.C.  1437u(c)(l).  as 
amended  by  §  106(d)((2)  of  Pub.  L.  102- 
550, 10/28/92  at  106  Stat.  3685)  In 
accordance  with  this  recommendation, 
the  rule  is  amended  to  explicitly  reflect 
this  statutory  requirement. 

(§  982.552(b)(9))  With  this  change,  the 
provision  conforms  to  the  existing  FSS 
rule,  which  provide  that  the  HA  may 
terminate  the  FSS  contract  if  the  FSS 
family  fails  to  comply  “without  good 
cause”  with  the  FSS  contract  of 
participation.  (§  984.303(b)(5)) 

Comments  claim  that  termination  of 
family  participation  because  of  FSS 
violation  may  cause  homelessness,  and 
that  the  family  may  drop  out  of  FSS 
because  of  the  lack  of  FSS  services. 
Families  in  the  FSS  program  must 
comply  with  Section  8  and  FSS 
obligations.  However,  HUD  does  not 
expect  that  many  families  will  be 
terminated  from  the  Section  8  program 
for  breach  of  FSS  obligations.  However, 
if  the  HA  terminates  assistance  for  a 
family,  another  family  can  enter  the 
program,  and  benefit  from  housing 
assistance  and  FSS  services. 
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8.  Abuse  or  Violence  Against  HA 
Personnel 

The  final  rule  provides  that  the  HA 
may  deny  or  terminate  assistance  if  the 
family  has  engaged  in  or  threatened 
abuse  or  violent  behavior  toward  HA 
personnel.  (§  982.552(h)(10)) 

B.  Procedures  for  Informal  Review  or 
Hearing 

1.  Applicants 

In  the  proposed  rule,  HUD  proposed 
to  remove  the  existing  regulatory 
distinction  between  “hearing” 
procedures  for  participants,  and 
“review”  procediires  for  applicants. 

Some  comments  endorse  this  change. 
These  comments  note  that  the  appeal 
process  has  serious  consequences  for 
the  family,  and  assert  that  the  greater 
protection  of  a  “hearing”  process  is 
warranted.  The  change  avoids  confusion 
on  the  appropriate  procedure  for  review 
of  the  HA  decision. 

Other  comments  strongly  object  to  the 
proposed  change  extending  “hearing” 
requirements  to  HA  decisions 
concerning  program  applicants.  These 
comments  recommend  that  HUD  should 
retain  informal  review  for  applicants. 
“Hearings”  are  unwieldy  and  time 
consuming.  The  change  proposed  by 
HUD  would  create  bottlenecks  and 
increase  HA  administrative  costs.  HAs 
would  need  additional  professional, 
stenographic  and  clerical  staff  to 
conduct  applicant  hearings. 

From  the  comments,  it  appears  that 
some  HAs  voluntarily  operate  hearing 
procedures  that  exceed  HUD 
requirements,  and  are  more  burdensome 
and  expensive  than  needed  to  comply 
with  minimum  hearing  requirements 
prescribed  by  HUD.  The  HAs  appear  to 
assume  that  “hearings”  for  applicants 
would  be  conducted  under  the  more 
elaborate  processes  used  for  program 
participants,  even  if  those  processes 
exceed  HUD  requirements. 

In  the  final  rule,  HUD  has  decided  to 
retain  the  existing  regulatory  distinction 
between  informal  review  procedures  for 
applicants  and  hearing  procedures  for 
program  participants.  The  HA  must  give 
the  opportunity  for  informal  review  of  a 
decision  denying  assistance  to  an 
applicant.  The  review  procedures  under 
the  final  rule  are  essentially  unchanged 
from  the  procedures  under  the  old  rules 
for  the  tenant-based  programs.  The  HA 
informal  review  procedures  must 
comply  with  the  following  elements: 

— ^The  review  may  be  conducted  by  any 
person  or  persons  designated  by  the 
HA.  However,  the  HA  reviewer  may 
not  be  a  person  who  made  or 
approved  the  decision  under  review 
or  a  subordinate  of  this  person. 


— ^The  applicant  may  present  written  or 
oral  objections. 

— ^The  HA  must  notify  the  applicant  of 
the  HA  final  decision  after  informal 
review.  The  notice  must  include  a 
brief  statement  of  the  reasons  for  the 
decision.  (§  982.554(b)) 

On  consideration  of  the  comments, 
HUD  finds  that  there  is  insufiicient 
reason  to  change  the  existing  procedures 
by  extending  hearing  processes  to 
applicants.  The  nature  and  justification 
for  the  existing  review  and  hearing 
requirements  is  discussed  at  length  in 
the  preamble  of  the  1984  rule  that 
originally  promulgated  these 
procedures.  (49  FR  12215, 12224- 
12230) 

Under  the  HUD  rules,  there  is  a 
separate  procedure  for  review  of  an  HA 
decision  that  a  family  does  not  qualify 
for  a  preference  claimed  by  the  family. 

(§  982.210(d)(1);  59  FR  36688,  July  18, 
1994)  Under  this  procedure,  the 
applicant  has  the  right  to  meet  with  an 
HA  representative  to  review  the  HA 
determination.  The  meeting  may  be 
conducted  by  a  person  designated  by 
the  HA.  The  designated  HA 
representative  may  be  an  officer  or 
employee  of  the  HA,  including  the 
person  who  made  or  reviewed  the 
determination  or  a  subordinate 
employee.  The  HA  preference  decision 
is  not  subject  to  the  informal  review 
process  for  an  HA  decision  denying 
assistance  to  an  applicant.  (Now  at 
§982.555) 

Comments  recommend  that  the  HA 
should  be  required  to  use  the  same 
procedure  on  review  of  denial  of 
preference  as  for  a  denial  of  assistance. 
The  comments  assert  that  preference  is 
the  most  important  factor  in 
determining  whether  an  applicant  gets 
subsidy,  and  should  have  the  same 
procedural  protection  as  other  HA 
decisions  on  applicant  eligibility. 

In  the  final  rule,  HUD  has  retained  the 
existing  procedures  granting  a  family 
the  opportunity  to  meet  with  an  HA 
representative  to  review  an  HA 
preference  determination.  This 
procedure  has  been  used  since  1988  to 
review  denial  of  a  federal  preference. 
(See  revision  of  §  882.216(k)  at  53  FR 
1122, 1155,  column  3,  January  15, 1988) 
In  1994,  this  procedure  was  extended  to 
review  of  an  HA  decision  denying  a 
federal  preference,  ranking  preference  or 
local  preference.  (See  §  982.210(cy(l)  at 
59  FR  36688) 

Since  the  beginning,  HA  decisions  to 
grant  or  deny  preference  have  been 
subject  to  a  separate  review  process,  not 
to  the  informal  review  procedure  used 
to  review  denial  of  assistance  to  the 
applicant.  In  adopting  this  process,  the 


Department  noted  that  the  notice  and 
opportxmity  for  meeting: 

“strikes  an  appropriate  balance  among  the 
competing  interests  involved  in  the  denial  of 
a  preference.  On  the  one  hand,  this  approach 
recognizes  the  importance  of  qualification  for 
a  preference  in  securing  housing  assistance  at 
the  earliest  time,  by  establishing  a  mandatory 
mechanism  for  the  prompt  resolution  of 
fectual  issues  and  concerns.  On  the  other 
hand,  use  of  this  degree  of  informal 
procedure  reflects  the  Department’s  belief 
that  the  denial  of  a  preference — which  has 
the  effect  of  prolonging  an  applicant’s  wait 
for  housing  assistance — is  not  of  such 
magnitude  as  to  justify  imposition  of  the 
administrative  burden  on  (HAs)  •  •  »  that 
are  inherent  in  a  more  formal  process”.  (53 
FR  1122, 1140.  For  full  discussion,  see 
section  X  of  preamble  (“Informal  Review  of 
Federal  Preference  Denials”  at  Id.).) 

The  rule  provides  that  the  HA 
administrative  plan  must  state  the  HA 
procedures  for  conducting  an  informal 
review  for  applicants  or  an  informal 
hearing  for  participants.  (§  982.54(d)(12) 
and  13;  §  982.554(b);  §  982.555(e)(1)) 

2.  Participant — Informal  Hearing 
Hearing — When  Required 

The  HA  must  offer  a  hearing  for 
certain  HA  determinations  “relating  to 
the  individual  circumstances  of  a 
participant  family”.  The  hearing  is  held 
to  consider  whether  HA  decisions 
related  to  the  family  circumstances  “are 
in  accordance  with  the  law,  HUD 
regulations  and  HA  policies”.  The  rule 
lists  the  cases  when  the  HA  must  offer 
a  hearing,  and  cases  when  a  hearing  is 
not  required. 

The  HA  must  provide  the  opportunity 
for  a  hearing  on: 

— An  HA  determination  of  the  family’s 
income. 

— An  HA  determination  of  the  family 
unit  size  for  the  family  under  the  HA 
subsidy  standards. 

— ^An  HA  determination  of  the 
appropriate  utility  allowance  for  the 
family  from  the  HA  utility  allowance 
schedule. 

— An  HA  determination  to  deny  or 
terminate  assistance  because  of  family 
actions. 

— ^An  HA  determination  to  terminate 
assistance  because  the  family  has 
been  absent  from  the  unit  for  longer 
than  the  maximum  period  permitted 
under  HA  policy  and  HUD  rules. 

— In  the  certificate  program,  an  HA 
determination  that  the  family’s  unit  is 
too  big.  (§  982.555(a)(1)). 

The  HA  is  not  required  to  grant  a 
hearing  for  HA  discretionary 
administrative  determinations  or  for 
general  policy  issues  or  class  grievances. 
(§  982.555(b)  (1)  and  (2))  The  final  rule 
provides  that  a  hearing  is  not  required 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Rules  and  Regulations 


34691 


for  an  HA  determination  not  to  approve 
an  extension  or  suspension  of  the 
certificate  or  voucher  term.  The  HA  has 
discretion  whether  to  grant  an  extension 
or  suspension.  (§  982.303  (b)  and  (c)) 

Comments  object  to  the  regulatory 
definition  of  when  hearings  are 
required,  and  the  purpose  of  the  HA 
hearing.  The  comment  objects  to  the 
provision  specifying  that  hearing 
procedures  apply  to  HA  decisions 
regarding  individual  family 
circumstances  challenged  as  not  in 
accordance  with  law,  regulation  or 
rules.  The  comment  states  that  there 
should  be  a  uniform  set  of  procedures 
and  appeal  rules,  and  recommends  that 
HUD  should  eliminate  the  distinction 
between  types  of  decision  for  which 
there  is  or  is  not  an  appeal  right. 

HUD  believes  that  the  rule 
appropriately  defines  the  proper  role  of 
the  administrative  hearing  process.  The 
terms  of  this  definition  largely  follow 
requirements  imder  existing  program 
regulations  concerning  the  purpose  and 
subject  matter  of  participant  hearings. 
(See  49  FR  12215, 12226;  March  29, 
1984)  The  Department  has  noted  that: 

“The  hearing  process  *  •  *  is  designed  to 
assure  that  decisions  by  the  (HA)  with 
respect  to  a  participant  family  comply  with 
applicable  rules.  The  hearing  process  does 
not  displace  the  regular  (HA)  administrative 
process  for  matters  committed  to  [HA] 
discretion  and  management  judgment”.  (49 
FR 12226) 

Comments  state  that  the  HA  should 
not  be  required  to  grant  a  hearing  for 
determination  of  the  utility  allowance. 
An  HA  establishes  a  utility  allowance 
schedule  for  use  in  its  program.  To 
determine  the  assistance  payment  for  a 
particular  family,  the  HA  uses  the  utility 
allowance  (from  the  established 
schedule)  for  the  dwelling  unit  actually 
leased  by  the  family. 

The  rule  is  revised  to  clarify,  as 
intended,  that  the  HA  is  not  required  to 
grant  a  hearing  on  establishment  of  the 
HA  schedule  of  utility  allowances  for 
families  in  the  program. 

(§  982.555(b)(3))  The  rule  provides  (as 
proposed)  that  the  HA  must  grant  a 
hearing  on  the  HA  determination,  based 
on  the  individual  family  circumstances, 
of  the  appropriate  utility  allowance  for 
the  particular  family  from  the  HA  utility 
allowance  schedule.  (§  982.555(a)(l)(ii)) 

The  proposed  rule  would  have  carried 
forward  a  prior  rule  provision  that 
required  the  HA  to  grant  a  family 
opportunity  for  an  informal  hearing 
before  terminating  assistance  under  an 
outstanding  HAP  contract.  Comments 
ask  HUD  to  clarify  that  the  HA  is  not 
required  to  grant  an  advance  hearing  to 
redetermine  the  family’s  share  of  the 
rent  at  a  reexamination  (including  a 


reduction  of  subsidy  to  zero  by 
operation  of  the  Section  8  subsidy 
formulas).  In  response,  the  rule  is 
revised  to  specify  (§  982.555(a)(2))  that 
the  HA  must  grant  an  advance  hearing 
before  terminating  pa)rments  imder  an 
outstanding  HAP  contract  in  these  three 
cases: 

— ^A  determination  that  a  certificate 
program  family  is  residing  in  a  unit 
with  a  larger  number  of  bedrooms 
than  appropriate  for  the  family  unit 
size  under  the  HA  subsidy  standards, 
or  the  HA  determination  to  deny  the 
family’s  request  for  an  exception  from 
the  standards. 

— A  determination  to  terminate 
assistance  because  of  the  family’s 
action  or  failure  to  act. 

— ^A  determination  to  terminate  housing 
assistance  payments  because  the 
participant  family  has  been  absent 
from  the  assisted  unit  for  longer  than 
the  maximum  period  permitted  under 
HA  policy  and  HUD  rules. 

Notice  to  Participant 
Comments  recommend  that  the  HA 
should  be  required  to  notify  the  family 
of  the  reasons  for  termination  of 
assistance.  The  rule  provides  that  the 
HA  must  notify  the  family  of  its  right  to 
request  a  hearing  on  a  decision  to  deny 
or  terminate  assistance.  The  notice  must 
include  a  brief  statement  of  reasons  for 
the  HA  decision.  (§  982.555(c)(2)) 

Other  comments  object  to  the 
administrative  burden  and  cost  to  notify 
the  family  of  the  right  to  a  hearing 
because  of  changes  in  family  income  or 
family  size.  When  the  HA  determines 
family  income  or  “family  unit  size”  (the 
appropriate  number  of  bedrooms  for  the 
family),  the  HA  must  give  notice  that 
the  family  may  ask  the  HA  to  explain 
the  basis  of  the  HA  determination,  and 
that  if  the  family  does  not  agree  with  the 
determination,  the  family  may  request 
an  informal  hearing  on  the  decision. 

(§  982.555(c)(1))  Notice  of  the  family 
right  to  a  hearing  can  be  included  in  the 
HA  reexamination  notice  (requesting 
information  for  a  reexamination),  or  in 
the  HA  notice  of  the  determination  after 
reexamination.  The  HA  does  not  have  to 
serve  or  mail  any  separate  notice.  For 
this  reason,  the  process  of  giving  the 
notice  to  the  family  does  not  require  any 
substantial  additional  cost  or 
administrative  burden. 

Time  To  Request  Hearing 
Comments  recommend  that  HUD 
should  specify  the  minimum  period  to 
appeal  HA  decisions.  The  comments 
state  that  HUD  should  allow  HAs  to 
establish  a  short  minimum  appeal  time 
where  assistance  continues  during  the 
appeal,  but  should  require  that  HAs 


allow  one  year  to  request  a  hearing  if  the 
participant  is  seeking  assistance  during 
the  appeal. 

The  HA  gives  the  family  notice  of  the 
right  to  a  hearing.  (§  982.555(c)  (1)  and 
(2))  The  HA  is  required  to  adopt  hearing 
procedures  in  its  administrative  plan. 

(§  982.54(d))  In  its  hearing  procedures, 
the  HA  can  establish  HA  requirements 
for  requesting  a  hearing,  including  any 
deadlines.  If  the  HA  decides  to 
terminate  assistance  for  a  family,  the  HA 
notice  must  state  the  deadline  for  the 
family  to  request  an  informal  hearing. 
(§982.555(c)(2)(iii)) 

In  this  rule,  HUD  does  not  set 
minimum  or  maximum  periods  for 
requesting  a  hearing.  Such  details  are 
best  left  to  determination  by  the  HA. 

The  HA  may  decide  to  establish 
different  deadlines  for  different 
circumstances.  The  HA  is  in  a  better 
position  to  judge  the  practicality  and 
effect  of  its  hearing  policies,  and  to 
modify  its  procedures  in  the  light  of 
local  experience. 

Hearing:  Family  Right  to  Examine  HA 
Documents 

The  new  rule  adds  one  element  to 
hearing  procedures  under  the  old  rule. 
The  rule  now  grants  the  family  a  right 
to  pre-hearing  discovery  of  HA 
documents,  including  records  and 
regulations,  that  are  directly  relevant  to 
the  hearing.  The  family  must  be  allowed 
to  copy  any  such  document  at  the 
family’s  expense.  (§982.555(e)(2)(i)) 

These  new  discovery  requirements  are 
essentially  the  same  as  the  public 
housing  discovery  requirements 
promulgated  by  HUD  under  Section  6(k) 
of  the  1937  Housing  Act.  (42  U.S.C. 
1437d(k)) 

Some  comments  approve  allowing  the 
family  to  examine  and  copy  HA 
documents.  Other  comments  object  to 
allowing  the  family  to  preview  HA 
evidence,  and  claim  that  this  giyes  the 
family  an  unfair  advantage.  Comments 
recommend  that  the  HA  should  have  the 
right  to  see  family  documents. 

The  final  rule  retains  without  change 
the  proposed  provisions  permitting 
family  examination  of  HA  documents 
prior  to  hearing.  (§  982.555(e)(2)(i))  This 
process  helps  the  family  present  its  case 
and  respond  to  HA  documents  and 
argument.  The  discovery  process  can 
support  the  basic  purpose  of  the 
hearing — to  produce  an  accurate 
determination  of  the  points  at  issue. 

As  suggested  by  comment,  the  final 
rule  adds  a  new  provision  that  grants 
the  HA  a  parallel  right  to  pre-hearing 
examination  of  relevant  family 
documents.  The  family  would  be 
required  to  produce  the  documents  at 
the  HA  offices.  (§  982.555(e)(2)(ii)) 
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The  rule  provides  that  the  HA  may 
not  rely  on  a  document  not  produced  in 
response  to  the  family’s  request. 
Comments  agree  with  this  provision. 
Advance  disclosure  helps  the  family 
prepare  for  the  hearing.  Other  comments 
indicate  that  the  rule  should  provide  a 
stronger  sanction  for  the  HA  failure  to 
disclose  a  document,  by  prohibiting  the 
HA  from  raising  any  issue,  fact  or  claim 
concerning  the  document. 

In  the  final  rule,  the  sanctions 
provision  is  retained  as  proposed.  The 
HA  may  not  rely  on  a  document 
withheld  from  disclosure.  Similarly,  the 
rule  provides  that  the  family  may  not 
rely  on  a  document  not  produced  at 
request  of  the  HA.  Any  additional 
sanctions  for  non-disclosure  are  left  to 
the  authority  and  judgment  of  the 
hearing  officer,  and  should  not  be 
prescribed  in  the  rule.  The  hearing 
officer  may  tailor  the  character  and 
severity  of  the  sanction  to  the  facts  of 
the  immediate  case. 

At  request  of  the  other  party,  the  HA 
or  family  must  produce  documents  that 
are  “directly  relevant”  to  the  hearing. 
Comments  recommend  that  the  rule 
designate  what  documents  must  be 
released  in  discovery  with  more 
specificity.  HUD  believes  that  the 
proposed  standard  is  an  adequate  guide. 
As  under  any  such  standard,  there  can 
be  disputes  at  the  margin  whether 
particular  documents  are  directly 
relevant  to  the  issues  at  the  hearing. 

HUD  is  unable  to  devise  a  better 
standard,  and  no  such  standard  is 
su^ested  in  the  comments. 

^mments  express  concern  that  the 
family  may  lose  documents.  Under  the 
rule,  the  HA  can  devise  appropriate 
procedures  for  inspection  of  documents, 
including  provision  for  supervised 
inspection.  The  HA  is  not  required  to 
allow  the  family  to  remove  documents 
or  files  from  the  HA  oftlces.  The  HA 
could,  if  desired,  provide  document 
copies  to  minimize  the  risk  of  losing 
originals  or  corruption  of  HA  files. 

The  rule  provides  that  the  family  may 
copy  HA  documents  “at  the  family’s 
expense”.  (§  982.555(e)(2)(i)]  Comments 
suggest  that  the  HA  should  not  be 
permitted  to  charge  the  family  for 
copying  documents.  The  comment  is 
not  adopted.  The  HA  may  work  out 
appropriate  local  policies  on  copying 
charges  (for  example,  policies  that  allow 
free  copying  of  a  limited  niunber  of 
pages). 

Hearing  Officer 

As  in  the  past,  the  rule  provides  that 
a  hearing  may  be  conducted  by  any 
person  or  persons  designated  by  the  HA, 
other  than  a  person  who  made  or 
approved  the  decision  under  review  or 


a  subordinate  of  this  person. 
(§982.555(e)(4){i)) 

Conunents  recommend  that  the 
hearing  officer  should  not  be  a  person 
connected  to  the  HA.  The  comments 
state  that  a  hearing  officer  who  is  an  HA 
employee  will  tend  to  support  a 
colleague’s  decision,  and  may  be 
familiar  with  the  issues  and  complaint. 

The  recommendation  is  not  adopted. 
The  designated  hearing  officer  is 
responsible  for  exercising  an 
independent  and  good  faith  judgment 
on  the  issues  presented.  Factual 
determinations  concerning  the 
individual  family  must  be  based  on 
evidence  presented  at  hearing.  An  HA 
employee  or  officer  can  render  a  fair  and 
objective  judgment.  Conversely, 
precluding  use  of  HA  employees  or 
officers  will  generally  increase  the 
expense  of  the  hearing  process.  (For  full 
discussion  of  the  basis  of  the  current 
provisions,  see  49  FR  12229-12230) 

X.  Section  8  Certificate  Program: 
Project-Based  Assistance  (PBC) 

PBC:  Moving  the  Rule 

The  regulations  for  the  Project-based 
Certificate  (PBC)  Program  have  been 
moved  to  a  separate  subpart,  24  CFR 
part  983,  since  the  tenant-based  and 
project-based  programs  are  very 
different. 

PBC:  Reducing  Program  Complexity  and 
HUD  Involvement;  Initial  HAP  Contract 
Term 

Comments  state  that  the  PBC  pro^am 
is  difficult  for  HAs  and  HUD  to 
administer,  and  operationally  complex 
for  all  parties.  The  extent  and  tinieliness 
of  HUD  review  is  criticized.  Comments 
state  that  the  PBC  regulations 
inappropriately  require  HUD  PBC 
reviews  similar  to  the  HUD  reviews  for 
applications  for  long  term  subsidy 
contracts  under  the  Section  202  and 
Section  8  new  construction  programs. 
Comments  note  that  the  level  of  HUD 
activity  for  the  PBC  program  is  not 
justified  by  a  five-year  subsidy 
commitment. 

HUD  agrees  that  the  HUD  oversight  is 
excessive  for  a  five-year  subsidy 
commitment,  especially  considering  the 
limited  HUD  field  office  staff  capacity  to 
perform  PBC  reviews.  The  final  rule 
significantly  decreases  HUD  review 
responsibilities  for  the  PBC  program, 
and  simplifies  program  administration. 
The  requirements  for  a  HUD  cost 
containment  review  and 
intergovernmental  review  have  been 
deleted.  Initial  contract  rents  for  non- 
HUD  insured,  non-HA  owned  PBC 
projects  will  be  set  by  the  HA,  based  on 
appraisals  conducted  by  a  State  certified 


general  appraiser.  The  costs  of  the  PBC 
appraisal  will  come  from  the 
administrative  fees  already  paid  to  HAs. 
The  HUD  2530  previous  participation 
requirement  has  also  been  eliminated, 
and  responsibility  for  PBC  historic 
preservation  and  environmental  review 
responsibilities  have  been  assumed  by 
States  and  units  of  local  government 
pursuant  to  section  305(b)  of  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994.  In 
addition,  the  rule  eliminates  the 
requirement  for  a  HUD-approved  HA 
schedule  of  leasing.  The  final  rule  also 
limits  the  initial  PBC  HAP  contract  term 
to  five  years,  the  typical  funding  term 
for  new  units. 

Other  changes  have  been  made 
throughout  the  rule  to  delete 
requirements  on  matters  which  do  not 
need  to  be  regulated. 

PBC:  Maximum  Number  of  PBC  Units; 
Application  to  Implement  a  PBC 
Program 

Comments  suggested  that  HUD  should 
allow  project-basing  in  the  voucher 
program,  and  should  increase  the 
percentage  of  certificate  units  which 
may  be  project-based.  These  suggestions 
have  not  been  adopted.  The  statute  does 
not  permit  project-hasing  of  voucher 
units.  The  statute  does  not  require  that 
HUD  permit  l)roject  basing  for  more 
than  15  percent  of  assistance  under  the 
certificates  (or  30  percent  for 
rehabilitation  of  certain  State-assisted 
units). 

In  order  to  further  simplify  program 
administration  and  in  recognition  that 
the  ACC  no  longer  lists  the  number  of 
units  by  bedroom  size,  the  references  to 
the  15  and  30  percent  limits  in 
§  983.702  and  §  983.703  have  been 
revised  to  delete  reference  to  “imits 
under  ACC”.  The  15  and  30  percent 
limits  apply  to  the  number  of  budgeted 
certificate  units,  not  the  number  of  units 
under  ACC. 

Section  983.3  has  also  been  revised  to 
delete  the  requirement  that  HAs 
indicate  the  bedroom  sizes  of  the  PBC 
imits  and  identify  a  funding  somce  for 
purposes  of  determining  the  maximum 
PBC  HAP  contract  term.  When 
approving  the  HAP  contract  term  for 
PBC  units,  the  HA  must  ensme  that  the 
contract  authority  for  the  funding  source 
exceeds  the  estimated  annual  housing 
assistance  payments  for  all  tenant-based 
and  project-based  HAP  contracts  funded 
from  the  funding  source. 

PBC:  Funding 

Several  comments  recommend  that 
HUD  provide  special  funding  for  the 
PBC  program.  If  HUD  specifically 
allocated  funds  for  PBC,  HAs  would  be 
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coerced  to  implement  a  PBC  program  in 
order  to  receive  funds.  Fearing  that  HUD 
might  in  fact  be  considering  setting 
aside  funds  for  the  PBC  program. 
Congressional  members  instructed  HUD 
in  March  1988  that  fair  share  allocations 
of  certificate  funding  should  be 
distributed  as  done  in  the  past  without 
regard  to  the  PBC  program,  and 
“whether  or  not  HAs  decide  to  attach 
Section  8  existing  contracts  to  specific 
buildings  should  not  affect  HUD’S 
regular  selection  procedure”. 

PBC:  Ineligible  Housing;  Use  of  State, 
Local,  and  Federal  Subsidies 

Many  comments  object  to  the 
proposed  prohibition  against  selecting 
housing  for  the  PBC  program  which  in 
the  past  five  years  received  (or  will 
receive)  local  or  State  government 
below-market  mortgage  interest  subsidy, 
construction  or  rehabiUtation  subsidy, 
or  project-based  rent  subsidy. 

Comments  state  that  subsidies  fi-om 
many  sources  are  often  necessary  to 
construct  or  rehabilitate  low-income 
housing.  Local  and  State  subsidies  may 
result  in  lower  rents  and  shallower 
federal  subsidies.  One  comment 
recommended  that  any  subsidy 
restrictions  should  be  limited  to 
programs  that  prohibit  rents  in  excess  of 
fixed  percentages  of  income  equal  to  or 
less  than  the  limits  used  for  the  public 
housing  and  Section  8  programs.  In 
response  to  these  public  comments, 

HlJb  is  deleting  the  proposed  subsidy 
prohibition  against  providing  PBC  for  a 
project  that  has  received  subsidy  in  the 
last  5  years. 

Comments  objected  to  the  proposed 
provision  disqualifying  housing  for  the 
PBC  program  if  the  rehabilitation  or 
construction  is  begun  before  execution 
of  the  Agreement  to  Enter  Into  a  HAP 
Contract  (Agreement).  Comments 
pointed  out  that  developers  often  begin 
construction  or  rehabilitation  work  prior 
to  Agreement  in  order  to  secure  tax 
credits  and  other  funding  commitments. 
HUD  has  limited  flexibility  in  this  area. 
The  statute  requires  that  the  owner 
“agree”  to  construct  or  perform  the 
qualifying  rehabilitation.  Thus,  an 
Agreement  must  be  executed  prior  to 
any  construction  or  the  qualifying 
rehabilitation.  The  final  rule  continues 
to  restrict  all  pre-Agreement 
construction  or  rehabilitation.  Although 
HUD  has  latitude  under  the  statute  to 
allow  commencement  of  rehabilitation 
in  excess  of  the  $1000  per  unit 
qualifying  rehabilitation  threshold,  HUD 
has  decided  not  to  exercise  this 
authority  since  owners  may  begin 
rehabilitation  early  to  circiunvent 
compliance  with  the  PBC  relocation 
requirements  and  other  federal 


requirements  such  as  Davis-Bacon  wage 
rates. 

The  final  rule  also  deletes  the 
prohibition  against  selecting  HUD- 
owned  properties  for  the  PBC  program. 

PBC:  Disabled  Issues 

Comment  suggested  language  changes 
to  use  phrase  “disabled”  instead  of 
“handicapped”.  This  comment  is 
accommodated  throughout  Part  983.  In 
addition,  the  rule  has  been  clarified  to 
state  that  accessibility  improvements 
which  are  counted  towards  the  $1000 
per  unit  rehabilitation  eligibility 
threshold  are  limited  to  accessibility 
improvements  to  the  projierty  required 
by  Section  504  of  the  Rehabilitation  Act 
of  1973  and  the  Fair  Housing 
Amendments  Act  of  1988.  (§  983.8) 

PBC:  Relocation 

There  was  one  comment  on  the 
revised  PBC  relocation  requirements. 
This  comment  was  addressed  in  the 
final  PBC  relocation  rule  published  in 
the  Federal  Register  on  Jime  6, 1994. 

The  final  rule  relocation  text  is 
incorporated  into  this  rulemaking  and  is 
located  in  §  983.10. 

PBC:  Owner  Selection  Policies 

Comment  questioned  the  need  for 
HUD  to  approve  owner  PBC  tenant 
selection  policies  and  notify  families  of 
the  reasons  why  they  were  not  selected. 
Comment  states  that  HUD  has 
implemented  the  statute  verbatim  and 
requests  that  HUD  provide  mandatory 
standards  concerning  tenant  suitability 
identical  to  those  contained  in  the 
public  housing  rule  at  24  CFR  960.205. 
Comment  erroneously  states  that 
standards  are  necessary  since  families 
rejected  for  a  PBC  unit  cannot  seek  other 
housing  assisted  in  the  tenant-based 
certificate  program.  The  comment  is 
wrong.  A  family  rejected  by  a  PBC 
owner  does  not  lose  eligibility  for,  or 
position  on,  the  waiting  list  for  tenant- 
based  assistance. 

HUD  agrees  that  a  requirement  for 
HUD  approval  of  owner  PBC  tenant 
selection  policies  is  not  necessary.  Since 
HUD  approval  of  the  owner’s  policies  in 
this  area  is  not  mandated  by  the  statute, 
the  final  rule  does  not  include  the 
requirement  that  the  owner’s  tenant 
selection  policy  be  submitted  to  the 
HUD  field  office  for  review  and 
approval.  HUD  declines  to  impose 
additional  regulatory  requirements  in 
this  area. 

PBC:  Contract  Rents 

The  comments  concerning  initial 
contract  rents  and  contract  rent 
adjustments  will  be  addressed  in  a  later 
rulemaking.  Today’s  rulemaking  does 


not  modify  current  program 
requirements  in  these  areas. 

PBC:  Organization  of  the  Rule 

The  section  numbers  have  been  ' 
revised  since  the  PBC  rule  is  now  part 
983  instead  of  a  subpart  under  part  882. 
In  addition,  the  housing  quality 
standards  for  rehabilitation  and  new 
construction  units  were  combined 
under  one  section  instead  of  being 
contained  in  separate  sections. 

Likewise,  the  site  and  neighborhood 
standards  for  rehabilitation  and  new 
construction  units  which  were  formally 
contained  in  separate  sections  were 
combined  under  one  section. 

XI.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291, 
Regulatory  Planning  Process.  Analysis 
of  the  rule  indicates  that  it  does  not:  (1) 
Have  an  annual  efiect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal.  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the 
environment  was  made  in  connection 
with  the  proposed  rule  in  accordance 
with  HUD  regulations  at  24  CFR  part  50 
that  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  Since  the 
provisions  of  this  final  rule  with  respect 
to  the  effect  on  the  environment  are  not 
changed  from  the  proposed  rule,  the 
original  FONSI  is  still  valid.  The  FONSI 
is  available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.)  in  the  Office  of 
the  Rules  Docket  Clerk,  room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  impact  on  States  or 
their  political  subdivisions  only  to  the 
extent  required  by  the  statute  being 
implemented.  Since  the  rule  merely 
carries  out  a  statutory  mandate  and  does 
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not  create  any  new  significant 
requirements,  it  is  not  subject  to  review 
under  the  Executive  Order. 

D.  Impact  on  the  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus  is  not 
subject  to  review  under  the  Order. 

E.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  {5  U.S.C. 
605(b]),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a'substantial  number  of  small 
entities,  because  it  does  not  place  major 
burdens  on  housing  authorities  or 
housing  owners. 

F.  Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1531  under  the  Office  of  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  in  the  Department’s 
Semiannual  Regulatory  Agenda 
published  on  May  8, 1995  (60  FR  23368, 
23403)  in  accordance  with  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Regulatory  Review 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department’s  Rules  Docket  Clerk,  room 
10276, 451  Seventh  St.  SW., 

Washington,  DC  20410. 

List  of  Subjects 
24  CFR  Part  882 

Grant  programs — ^housing  and 
commxmity  development.  Homeless, 
Lead  poisoning.  Manufactured  homes. 
Rent  subsidies.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  887 

Grant  programs — housing  and 
commimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  982 

Grant  programs — housing  and 
community  development.  Housing,  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 


24  CFR  Part  983 

Grant  programs — housing  and 
commimity  development.  Rent 
subsidies.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  882  and  887  of 
chapter  VIII  and  Parts  982  and  893  of 
Chapter  IX  of  title  24  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

1.  The  heading  for  part  882  is  revised 
to  read  as  follows: 

PART  882— SECTION  8  CERTIFICATE 
AND  MODERATE  REHABILITATION 
PROGRAMS 

2.  The  authority  citation  for  part  882 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

3.  Section  882.101  is  amended  by 
revising  paragraph  (b),  and  by  adding 
new  paragraphs  (c)  and  (d),  to  read  as 
follows: 

§  882.1 01  Applicability  and  scope. 

It  it  1c  it  -k 

(b)  Existing  Housing  means  housing 
that  is  in  Decent,  Safe,  and  Sanitary 
condition.  Existing  Housing  does  not 
include  public  housing. 

(c)  Certificate  program.  (1)  Program 
regulations  for  the  S^ion  8  tenant- 
based  certificate  and  voucher  programs 
are  located  at  24  CFR  part  982.  Program 
regulations  for  the  Section  8  project- 
based  certificate  program  are  located  at 
24  CFR  part  983. 

(2)  The  following  provisions  of 
subpart  A  of  this  part  are  applicable  to 
the  Section  8  certificate  program: 
§§882.101,  882.106,  882.108,  882.110, 
and  paragraphs  (m),  (n),  (o),  (p)  and  (q) 
of  §  882.109. 

(3)  In  applying  provisions  of  subpart 
A  of  this  part,  the  definitions  in 

§  882.102  are  applicable  to  the  Section 
8  certificate  program. 

(4)  Subparts  C  and  F  of  this  part  are 
applicable  to  the  Section  8  certificate 
program. 

(5)  Subpart  G  of  this  part  is  appficable 
to  the  Section  8  project-based  certificate 
program. 

(d)  Moderate  rehabilitation  programs. 
(1)  Subparts  D  and  E  of  this  part  are 
applicable  to  the  Section  8  Moderate 
Rehabilitation  Program.  For 
applicability  of  other  part  882 
provisions  to  this  program,  see 
§882:401(d). 

(2)  Subpart  H  of  this  part  is  applicable 
to  the  Section  8  Moderate  Rehabilitation 
Single  Room  Occujxancy  Program  for 
Homeless  Individuals.  For  applicability 
of  other  part  882  provisions  to  this 
program,  see  references  in  subpart  H  of 
this  part. 


§§882.103, 882.104, 882.105, 882.107, 
882.116, 882.117, 882.119  and  882.121 
[Removed  and  Reserved] 

4.  In  subpart  A  of  this  part  882,  the 
following  sections  are  removed  and 
reserved:  §§  882.103,  882.104,  882.105, 
882.107,  882.116,  882.117,  882.119  and 
882.121. 

§882.123  [Amended] 

5.  In  §  882.123,  paragraphs  (a)  through 
(d),  and  paragraph  (f),  are  removed  and 
reserved,  and  paragraph  (i)  is  removed. 

§§882.201-882.211, 882.213, 882.215, 
882.216,  and  Appendix  I  of  Subpart  B 
[Amended] 

6.  In  subpart  B  of  this  part  882, 
§§882.201  through  882.211,  882.213, 
882.215,  and  882.216  are  removed  and 
reserved,  and  Appendix  I  is  removed. 

7.  Subpart  G  of  this  part  882  is 
amended  by  revising  §  882.701,  to  read 
as  follows: 

§  882.701  Purpose  and  applicability. 

Subpart  G  of  this  part  states 
requirements  concerning  initial  and 
adjusted  Contract  Rents  in  the  Section  8 
project-based  certificate  program.  Other 
program  regulations  for  the  Section  8 
project-based  certificate  program  are 
located  at  24  CFR  part  983. 

§§882.702  through  882.713  [Removed  and 
Reserved] 

8.  Sections  882.702  through  882.713 
are  removed  and  reserved. 

§§882.716  through  882.759  [Removed] 

9.  Sections  882.716  through  882.759 
are  removed. 

PART  887— HOUSING  VOUCHERS 

10.  The  authority  citation  for  part  887 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1437f(o)  and  3535(d). 

11.  In  subpart  A  of  this  part  887, 

§  887.3  is  revised,  to  read  as  follows: 

§  887.3  Scope  and  applicability. 

(a)  The  provisions  of  this  part  apply 
to  the  Section  8  voucher  program 
authorized  by  section  8(o)  of  the  1937 
Act,  This  part  states  voucher  program 
requirements  concerning  the  payment 
standard  and  housing  assistance 
payment,  and  concerning  special 
housing  types.  Other  program 
regulations  for  the  Section  8  tenant- 
based  certificate  and  voucher  programs 
are  located  at  24  CFR  part  982. 

(b)  The  definitions  in  §  887.7  are 
applicable  in  applying  the  provision  of 
this  part. 

§  887.5  [Removed]  ' 

12.  Section  887.5  is  removed. 
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Subparts  B  through  G  and  Subpart  I 
[Removed  and  Reserved] 

13.  Subparts  B  through  G  and  Subpart 
I  of  this  part  887  are  removed  and 
reserved. 

Subpart  L  [Removed] 

13a.  Suhpart  L  of  this  part  887  is 
removed. 

PART  982-^ECTION  8  TENANT- 
BASED  ASSISTANCE:  UNIFIED  RULE 
FOR  TENANT-BASED  ASSISTANCE 
UNDER  THE  SECTION  8  RENTAL 
CERTIFICATE  PROGRAM  AND  THE 
SECTION  8  RENTAL  VOUCHER 
PROGRAM 

14.  The  authority  citation  for  part  982 
is  revised,  to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

15.  In  part  982,  Subpart  A  is  revised: 
subparts  B,  C,  D,  G,  H,  I,  J,  and  L  are 
added;  and  subparts  F,  K,  and  M  are 
reserved,  to  read  as  follows: 

Subpart  A — General  Information. 

Sec. 

982.1  Tenant-based  programs:  Purpose  and 
structure. 

982.2  Applicability. 

982.3  HUD. 

982.4  Definitions. 

982.5  Notices  required  by  this  part. 

Subpart  B — HUD  Requirements  and  HA 
Plan  for  Administration  of  Program 

982.51  HA  authority  to  administer  program. 

982.52  HUD  requirements. 

982.53  Equal  opportunity  requirements. 

982.54  Administrative  plan. 

Subpart  C — Funding  and  HA  Application  for 
Funding 

982.101  Allocation  of  funding. 

982.102  HA  application  for  funding. 

982.103  HUD  review  of  application. 

Subpart  0— Annual  Contributions  Contract 
and  HA  Administration  of  Program 

982.151  Annual  contributions  contract. 

982.152  Administrative  fee. 

982.153  HA  responsibilities. 

982.154  ACC  reserve  account. 

982.155  Administrative  fee  reserve. 

982.156  Depositary  for  program  funds. 

982.157  Budget  and  expenditure. 

982.158  Program  accounts  and  records. 

982.159  Audit  requirements. 

982.160  HUD  determination  to  administer  a 
local  program. 

982.161  Conflict  of  interest. 

982.162  Use  of  HUD-required  contracts  and 
other  forms. 

982.163  Fraud  recoveries. 
***** 


Subpart  F— [Reserved] 

Subpart  G— Leasing  a  Unit 

982.301  Information  when  family  is 
selected^ 

982.302  Issuance  of  certihcate  or  voucher; 
Requesting  HA  approval  to  lease  a  unit. 

982.303  Term  of  certiGcate  or  voucher. 

982.304  Illegal  discrimination:  HA 
assistance  to  family. 

982.305  HA  approval  to  lease  a  unit. 

982.306  HA  disapproval  of  owner. 

982.307  Owner  responsibility  for  screening 
tenants. 

982.308  Lease. 

982.309  Term  of  assisted  tenancy. 

982.31 0  Owner  termination  of  tenancy. 

982.311  When  assistance  is  paid. 

982.312  Absence  from  unit. 

982.313  Security  deposit;  Amounts  owed 
by  tenant. 

982.314  Move  with  continued  tenant-based 
assistance. 

982.315  Family  break-up. 

Subpart  H— Where  Family  Can  Live  and 
Move 

982.351  Overview. 

982.352  Eligible  housing. 

982.353  Where  family  can  lease  a  unit  with 
tenant-based  assistance. 

982.354  Portability;  Administration  by 
initial  HA  outside  the  initial  HA 
jurisdiction. 

982.355  Portability:  Administration  by 
receiving  HA. 

Subpart  I — Dwelling  Unit:  Housing  Quality 
Standards,  Subsidy  Standards,  Inspection 
and  Maintenance 

982.401  Housing  quality  standards  (HQS). 

982.402  Subsidy  standards. 

982.403  Terminating  HAP  contract:  When 
unit  is  too  big  or  too  small. 

982.404  Maintenance:  Owner  and  family 
responsibility;  HA  remedies. 

982.405  HA  periodic  unit  inspection. 

982.406  Enforcement  of  HQS. 

Subpart  J — Housing  Assistance  Payments 
Contract  and  Owner  Responsibility 

982.451  Housing  assistance  payments 
contract. 

982.452  Owner  responsibilities. 

982.453  Owner  breach  of  contract. 

982.454  Termination  of  HAP  contract: 
Insufficient  funding. 

982.455  Termination  of  HAP  contract; 
Expiration  and  opt-out. 

982.456  Third  parties. 

982.457  Owner  refusal  to  lease. 

Subpart  K— Rent  and  Housing  Assistance 
Payment— -[Reserved] 

Subpart  L — Family  Obligauons;  Denial  and 
Termination  of  Assistance 

982.551  Obligations  of  participant. 

982.552  HA  denial  or  termination  of 
assistance  for  family. 

982.553  Crime  by  family  members. 

982.554  Informal  review  for  applicant. 

982.555  Informal  hearing  for  participant. 


Subpart  M— Special  Housing  Types— 
[Reserved] 

Subpart  A— General  Information 

§982.1  Tenant-based  programs:  Purpose 
and  structure. 

(a)  General  description.  (1)  The  HUD 
rental  voucher  program  and  the  HUD 
rental  certificate  program  provide  rent 
subsidies  so  eligible  families  can  afford 
rent  for  decent,  safe,  and  sanitary 
housing.  Both  programs  are 
administered  by  State,  local 
governmental  or  tribal  bodies  called 
housing  agencies  (HAs).  HUD  provides 
funds  to  an  HA  for  rent  subsidy  on 
behalf  of  eligible  families.  HUD  also 
provides  funds  for  HA  administration  of 
the  programs. 

(2)  Families  select  and  rent  units  that 
meet  program  housing  quality 
standards.  If  the  HA  approves  a  family’s 
unit  and  lease,  the  HA  contracts  with 
the  owner  to  make  rent  subsidy 
payments  on  behalf  of  the  family.  An 
HA  may  not  approve  a  lease  unless  the 
rent  is  reasonable. 

(3)  In  the  certificate  program,  the 
rental  subsidy  is  generally  based  on  the 
actual  rent  of  a  unit  leased  by  the 
assisted  family.  In  the  voucher  program, 
the  rental  subsidy  is  determined  by  a 
formula,  and  is  not  based  on  the  actual 
rent  of  the  leased  unit. 

(4)  In  the  certificate  program,  the  unit 
rent  generally  may  not  exceed  a  HUD- 
published  fair  market  rent  for  rental 
units  in  the  local  housing  market.  For 
most  families,  the  subsidy  is  the 
difference  between  the  unit  rent  and  30 
percent  of  adjusted  monthly  income.  In 
the  voucher  program,  the  subsidy  for 
most  families  is  the  difference  between 
30  percent  of  adjusted  monthly  income 
and  a  “payment  Standard”  that  is  based 
on  the  HUD-published  fair  market  rent. 

If  the  unit  rent  is  less  than  the  voucher 
payment  standard,  the  family  pays  a 
smaller  share  of  the  rent.  If  the  imit  rent 
is  more  than  the  payment  standard,  the 
family  pays  a  larger  share  of  the  rent. 

(b)  Tenant-based  and  project-based 
assistance.  (1)  Section  8  assistance  may 
be  “tenant-based”  or  “project-based”.  In 
project-based  programs,  rental 
assistance  is  paid  for  families  wbo  live 
in  specific  housing  developments  or 
units.  With  tenant-based  assistance,  the 
assisted  unit  is  selected  by  the  family. 
The  family  may  rent  a  unit  anyvvhere  in 
the  United  States  in  the  jurisdiction  of 
an  HA  that  runs  a  certificate  or  voucher 
program. 

(2)  Except  for  project-based  assistance 
under  the  certificate  program  (covered 
in  24  CFR  part  983),  all  assistance  under 
the  certificate  and  voucher  programs  is 
“tenant-based”.  After  the  family  selects 
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a  suitable  unit,  the  HA  enters  into  a 
contract  with  the  owner  to  make  rent 
subsidy  payments  to  the  owner  to 
subsidize  occupancy  by  the  family.  The 
contract  only  covers  a  single  unit  and 
the  specific  assisted  family.  If  the  family 
moves  out  of  the  leased  imit,  the 
contract  with  the  owner  terminates.  In 
the  tenant-based  programs,  the  family 
may  move  to  another  unit  with 
continued  assistance  so  long  as  the 
family  is  complying  with  program 
requirements. 

§982.2  Applicability. 

(a)  Part  982  is  a  unified  statement  of 
program  requirements  for  the  tenant- 
based  housing  assistance  programs 
under  Section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f). 
The  tenant-based  programs  are  the 
Section  8  tenant-based  rental  certificate 
program  and  the  Section  8  rental 
voucher  program. 

(b)  Unless  specifically  stated  in  this 
part,  re.quirements  for  both  tenant-based 
programs  are  the  same. 

§982.3  HUD. 

The  HUD  field  offices  have  been 
delegated  responsibility  for  day-to-day 
administration  of  the  program  by  HUD. 

In  exercising  these  functions,  the  field 
offices  are  subject  to  HUD  regulations 
and  other  HUD  requirements  issued  by 
HUD  headquarters.  Some  funqtions  are 
specifically  reserved  to  HUD 
headquarters. 

§982.4  Definitions. 

Absorption.  In  portability,  the  point  at 
which  a  receiving  HA  stops  billing  the 
initial  HA  for  assistance  on  behalf  of  a 
portability  family.  The  receiving  HA 
uses  funds  available  under  the  receiving 
HA  consolidated  ACC. 

ACC.  Annual  contributions  contract. 

ACC  reserve  account  (formerly 
“project  reserve”).  Account  established 
by  HUD  from  amounts  by  which  the 
maximum  payment  to  the  HA  under  the 
consolidated  ACC  (during  an  HA  fiscal 
year)  exceeds  the  amount  actually 
approved  and  paid.  This  account  is  used 
as  the  source  of  additional  payments  for 
the  program. 

Adjusted  income.  Defined  in  24  CFR 
813.102. 

Administrative  fee.  Fee  paid  by  HUD 
to  the  HA  for  administration  of  the 
program. 

Administrative  fee  reserve  (formerly 
“operating  reserve”).  Account 
established  by  HA  firom  excess 
administrative  fee  income.  The 
administrative  fee  reserve  must  be  used 
for  housing  purposes.  See  §  982.155. 

Administrative  plan.  The 
administrative  plan  describes  HA 


policies  for  administration  of  the  tenant- 
based  programs.  See  Part  B  of  part  982. 
Section  982.54  describes  subjects  that 
must  be  covered  in  the  administrative 
plan. 

Admission.  The  effective  date  of  the 
first  HAP  contract  for  a  family  (first  day 
of  initial  lease  term)  in  a  tenant-based 
program.  This  is  the  point  when  the 
family  becomes  a  participant  in  the 
program. 

Annual  contributions  contract  (ACC). 

A  written  contract  between  HUD  and  an 
HA.  Under  the  contract  HUD  agrees  to 
provide  funding  for  operation  of  the 
program,  and  the  HA  agrees  to  comply 
with  HUD  requirements  for  the  program. 

Annual  income.  Defined  in  24  C^ 
813.106. 

Applicant  (applicant  family).  A  family 
that  has  applied  for  admission  to  a 
program,  but  is  not  yet  a  participant  in 
the  program. 

Budget  authority.  An  amount 
authorized  and  appropriated  by  the 
Congress  for  payment  to  HAs  under  the 
program.  For  each  funding  increment  in 
an  HA  program,  budget  authority  is  the 
maximum  amount  that  may  be  paid  by 
HUD  to  the  HA  over  the  ACC  term  of  the 
funding  increment. 

Certificate.  A  document  issued  by  an 
HA  to  a  family  selected  for  admission  to 
the  rental  certificate  program.  The 
ceitificate  describes  die  program,  and 
the  procedures  for  HA  approval  of  a  unit 
selected  by  the  family.  The  certificate 
also  states  the  obligations  of  the  family 
imder  the  program. 

Certificate  or  voucher  holder.  A 
family  holding  a  voucher  or  certificate 
with  imexpired  search  time. 

Certificate  program.  Rental  certificate 
program. 

Consolidated  annual  contributions 
contract  (consolidated  ACC).  See 
§982.151. 

Contiguous  MSA.  In  portability,  an 
MSA  that  shares  a  common  boundary 
with  the  MSA  in  which  the  jurisdiction 
of  the  initial  HA  is  located. 

Continuously  assisted.  An  applicant  is 
continuously  assisted  under  the  1937 
Housing  Act  if  the  family  is  already 
receiving  assistance  under  any  1937 
Housing  Act  program  when  the  family 
is  admitted  to  the  certificate  or  voucher 
program. 

Contract  authority.  The  maximum 
annual  payment  by  HUD  to  an  HA  for 
a  funding  increment. 

Disabled  person.  See  the  definition  of 
Person  with  disabilities. 

Displaced  person.  Defined  in  24  CFR 
812.2. 

Domicile.  The  legal  residence  of  the 
household  head  or  spouse  as 
determined  in  accordance  with  State 
and  local  law. 


Drug-related  criminal  activity.  Term 
means: 

(1)  Drug-trafficking;  or 

(2)  Illegal  use,  or  possession  for 
personal  use,  of  a  controlled  substance 
(as  defined  in  section  102  of  the 
Controlled  Substances  Act  (21  U.S.C. 
802). 

rirug-trafficking.  The  illegal 
manufacture,  sale  or  distribution,  or  the 
possession  with  intent  to  manufactiure, 
sell  or  distribute,  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802)). 

Elderly  person.  A  person  who  is  at 
least  62  years  of  age. 

Eligibility.  See  §  982.201. 

Exception  rent.  In  the  certificate 
program,  an  initial  rent  (contract  rent 
plus  any  utility  allowance)  in  excess  of 
the  published  FMR.  In  the  certificate 
program,  the  exception  rent  is  approved 
by  HUD,  and  is  used  in  determining  the 
initial  contract  rent.  In  the  voucher 
program,  the  HA  may  adopt  a  payment 
standard  up  to  the  exception  rent  limit 
approved  by  HUD  for  the  HA  certificate 
program. 

Fair  market  rent  (FMR).  The  rent, 
including  the  cost  of  utilities  (except 
telephone),  that  would  be  required  to  be 
paid  in  the  housing  market  area  to 
obtain  privately  owned,  existing, 
decent,  safe  and  sanitary  rental  housing 
of  modest  (non-luxury)  nature  with 
suitable  amenities.  Fair  market  rents  for 
existing  housing  are  established  by  HUD 
for  housing  units  of  varying  sizes 
(number  of  bedrooms),  and  are 
published  in  the  Federal  Register  in 
accordance  with  24  CFR  part  888. 

Family.  See  24  CFR  812.2.  Family 
composition  is  discussed  at 
§  982.201(c). 

Family  self-sufficiency  program  (FSS 
program).  The  program  established  by 
an  HA  to  promote  self-sufficiency  of 
assisted  families,  including  the 
provision  of  supportive  services  (42 
U.S.C.  1437u).  See  24  CFR  part  984. 

Family  unit  size.  The  appropriate 
number  of  bedrooms  for  a  family. 
Family  unit  size  is  determined  by  the 
HA  under  the  HA  subsidy  standards. 

Federal  preference.  A  preference 
under  federal  law  for  admission  of 
applicant  families  that  are  any  of  the 
following: 

(1)  Involuntarily  displaced. 

(2)  Living  in  substandard  housing 
(including  families  that  are  homeless  or 
living  in  a  shelter  for  the  homeless). 

(3)  Paying  more  than  50  percent  of 
family  income  for  rent. 

Federal  preference  holder.  An 
applicant  that  qualifies  for  a  federal 
preference. 

FMR.  Fair  market  rent. 
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FMR/ exception  rent  limit.  The  Section 
8  existing  housing  fair  market  rent 
published  by  HUD  headquarters,  or  any 
exception  rent.  In  the  certiflcate 
program,  the  initial  contract  rent  fora 
dwelling  imit  plus  any  utility  allowance 
may  not  exceed  the  FMR/exception  rent 
limit  (for  the  dwelling  unit  or  for  the 
family  unit  size).  In  the  voucher 
program,  the  HA  may  adopt  a  payment 
standard  up  to  the  FMR/exception  rent 
limit. 

FSS  program.  Family  self-sufficiency 
program. 

Funding  increment.  Each  commitment 
of  budget  authority  by  HUD  to  an  HA 
under  the  consolidated  annual 
contributions  contract  for  the  HA 
program. 

HA.  Housing  Agency. 

HAP  contract.  Housing  assistance 
payments  contract. 

Housing  agency  (HA).  A  State,  county, 
mimicipality  or  other  governmental 
entity  or  public  body  (or  agency  or 
instrumentality  thereof)  authorized  to 
engage  in  or  assist  in  the  development 
or  operation  of  low-income  housing, 
including  an  Indian  housing  authority 
(IHA).  (“PHA”  and  “HA”  mean  the 
same  thing.) 

Housing  assistance  payment.  The 
monthly  assistance  payment  by  an  HA. 
The  total  assistance  payment  consists  of: 

(1)  A  payment  to  the  owner  for  rent 
to  owner  under  the  family’s  lease. 

(2)  An  additional  payment  to  the 
family  if  the  total  assistance  payment 
exceeds  the  rent  to  owner.  In  the 
certificate  program,  the  additional 
payment  is  called  a  “utility 
reimbursement”. 

Housing  assistance  payments  contract 
(HAP  contract).  A  written  contract 
between  an  HA  and  an  owner,  in  the 
form  prescribed  by  HUD  headquarters, 
in  which  the  HA  agrees  to  make  housing 
assistance  payments  to  the  owner  on 
behalf  of  an  eligible  family. 

Housing  quality  standards  (HQS).  The 
HUD  minimum  quality  standards  for 
housing  assisted  under  the  tenant-based 
programs.  See  §982.401. 

HQS.  Housing  quality  standards. 
HUD.  The  U.S.  Department  of 
Housing  and  Urban  Development. 

HUD  requirements.  HUD 
requirements  for  the  Section  8 
programs.  HUD  requirements  are  issued 
by  HUD  headquarters,  as  regulations, 
Federal  Register  notices  or  other 
binding  program  directives. 

IHA.  Indian  housing  authority. 

Indian.  Any  person  recognized  as  an 
Indian  or  Alaska  Native  by  an  Indian 
Tribe,  the  federal  government,  or  any 
State. 

Indian  housing'authority  [IHA).  A 
housing  agency  established  either: 


(1)  By  exercise  of  the  power  of  self- 
government  of  an  Indian  Tribe, 
independent  of  State  law;  or 

(2)  By  operation  of  State  law 
providing  specifically  for  housing 
authorities  for  Indians. 

Initial  contract  rent.  In  the  certificate 
program,  the  contract  rent  at  the 
beginning  of  the  initial  lease  term. 

Initial  HA.  In  portability,  the  term 
refers  to  both: 

(1)  An  HA  that  originally  selected  a 
family  that  subsequently  decides  to 
move  out  of  the  jurisdiction  of  the 
selecting  HA. 

(2)  An  HA  that  absorbed  a  family  that 
subsequently  decides  to  move  out  of  the 
jurisdiction  of  the  absorbing  HA. 

Initial  lease  term.  The  initial  term  of 
the  assisted  lease.  The  initial  lease  term 
must  be  for  at  least  one  year. 

Initial  rent  to  owner.  The  rent  to 
owner  at  the  beginning  of  the  initial 
lease  term. 

Jurisdiction.  The  area  in  which  the 
HA  has  authority  under  State  and  local 
law  to  administer  the  program. 

Lease.  (1)  A  written  agreement 
between  an  owner  and  a  tenant  for  the 
leasing  of  a  dwelling  unit  to  the  tenant. 
The  lease  establishes  the  conditions  for 
ocxaipancy  of  the  dwelling  unit  by  a 
family  with  housing  assistance 
payments  under  a  HAP  Contract 
between  the  owner  and  the  HA. 

(2)  In  cooperative  housing,  a  written 
agreement  between  a  cooperative  and  a 
member  of  the  cooperative.  The 
agreement  establishes  the  conditions  for 
occupancy  of  the  member’s  cooperative 
dwelling  unit  by  the  member’s  family 
with  housing  assistance  pajnnents  to  the 
cooperative  under  a  HAP  contract 
between  the  cooperative  and  the  HA. 
For  purposes  of  part  982,  the 
cooperative  is  the  Section  8  “owner”  of 
the  unit,  and  the  cooperative  member  is 
the  section  8  “tenant”. 

Lease  addendum.  In  the  lease 
between  the  tenant  and  the  owner,  the 
lease  language  required  by  HUD. 

Live-in  aide.  Defined  in  24  CFR 
813.102. 

Local  preference.  A  preference  used 
by  the  HA  to  select  among  applicant 
families  without  regard  to  their  federal 
preference  status. 

Local  preference  limit.  Ten  percent  of 
total  annual  waiting  list  admissions  to 
the  HA’s  tenant-based  certificate  and 
voucher  programs.  The  local  preference 
limit  is  used  to  select  among  applicants 
without  regard  to  their  federal 
preference  status. 

Low-income  family.  Defined  in  24 
CFR  813.102.  (Section  982.201(b) 
describes  when  a  low-income  family  is 
income-eligible  for  admission  to  the 
certificate  or  voucher  program.) 


MSA.  Metropolitan  statistical  area. 

1937  Housing  Act.  The  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437 
and  following  sections).  The  HUD 
tenant-based  program  is  authorized  by 
Section  8  of  the  1937  Housing  Act  (42 
U.S.C.  1437f). 

1937  Housing  Act  program.  Any  of 
the  following  programs: 

(1)  The  public  housing  program  or 
Indian  housing  program. 

(2)  Any  program  assisted  imder 
Section  8  of  the  1937  Act  (42  U.S.C. 

1437f)  (including  assistance  under  a 
Section  8  tenant-based  or  project-based 
program). 

(3)  The  Section  23  leased  housing 
pro^m. 

(4)  The  Section  23  housing  assistance 
payments  program.  (“Section  23”  means 
Section  23  of  the  United  States  Housing 
Act  of  1937  before  enactment  of  the 
Housing  and  Community  Development 
Act  of  1974.) 

NOFA.  Notice  of  funding  availability. 
Notice  of  funding  avail(mility  (NOFA). 
For  funding  (contract  or  budget 
authority)  that  HUD  distributes  by 
competitive  process,  HUD  headquarters 
invites  HA  applications  by  publishing  a 
NOFA  in  the  Federal  Register.  The 
NOFA  explains  how  to  apply  for 
assistance,  and  the  criteria  for  awarding 
the  funding. 

Operating  reserve.  Administrative  fee 
reserve. 

Owner.  Any  person  or  entity  with  the 
legal  right  to  lease  or  sublease  a  unit  to 
a  participant. 

Participant  (participant  family).  A 
family  that  has  been  admitted  to  the  HA 
program,  and  is  currently  assisted  in  the 
program.  The  family  becomes  a 
participant  on  the  effective  date  of  the 
first  HAP  contract  executed  by  the  HA 
for  the  family  (first  day  of  initial  lease 
term). 

Payment  standard.  In  the  voucher 
program,  an  amount  used  by  the  HA  to 
calculate  the  housing  assistance 
payment  for  a  family.  Each  payment 
standard  amount  is  based  on  the  fair 
market  rent.  The  HA  adopts  a  payment 
standard  for  each  bedroom  size  and  for 
each  fair  market  rent  area  in  the  HA 
jurisdiction.  The  payment  standard  for  a 
family  is  the  maximum  monthly  subsidy 
payment. 

PBC.  Project-based  certificate 
program.  See  24  CFR  part  983. 

Person  with  disabilities  (disabled 
person).  Defined  in  24  CFR  813.102. 

PHA.  Public  housing  agency.  See 
definition  of  “housing  agency”.  (“Public 
housing  agency”  and  “housing  agency” 
mean  the  same  thing.)  ‘ 

Portability.  Renting  a  dwelling  unit 
with  Section  8  tenant-based  assistance 
outside  the  jurisdiction  of  the  initial 
HA. 
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Premises.  The  building  or  complex  in 
which  the  dwelling  unit  is  located, 
including  common  areas  and  grounds. 

Program.  The  tenant-based  certificate 
program  or  voucher  program. 

^oject-based.  Rental  assistance  that  is 
attached  to  the  structure. 

Project-based  certificate  program 
(PBC).  Project-based  assistance  under  24 
CFR  part  983,  using  funding  imder  the 
consolidated  ACC  for  the  HA  certificate 
program. 

fto/ecf  reserve.  ACC  reserve  account. 
See  §982.154. 

Public  housing  agency  (PHA).  A 
Housing  Agency  (HA). 

Hanking  preference.  A  preference 
used  by  tlie  HA  to  select  among 
applicant  families  that  qualify  for 
federal  preference. 

Reasonable  rent.  A  rent  to  owner  that 
is  not  more  than  either: 

(1)  Rent  charged  for  comparable  units 
in  the  private  unassisted  market;  or 

(2)  Rent  charged  by  the  owner  for  a 
comparable  assisted  or  unassisted  unit 
in  the  building  or  premises. 

Receiving  HA.  In  portability,  an  HA 
that  receives  a  family  selected  for 
participation  in  the  tenant-based 
program  of  another  HA.  The  receiving 
HA  issues  a  certificate  or  voucher,  and 
provides  program  assistance  to  the 
family. 

Rental  certificate.  Certificate. 

Rental  certificate  program.  Certificate 
program. 

Rental  voucher.  Voucher. 

Rental  voucher  program.  Voucher 
program. 

Rent  to  owner.  The  monthly  rent 
payable  to  the  owner  under  the  lease. 
Rent  to  owner  includes  payment  for  any 
services,  maintenance  and  utilities  to  be 
provided  by  the  owner  in  accordance 
with  the  lease. 

Residency  preference.  An  HA 
preference  for  admission  of  families  that 
reside  anywhere  in  a  specified  area, 
including  families  with  a  member  who 
works  or  has  been  hired  to  work  in  the 
area  (“residency  preference  area”). 

Residency  preference  area.  The 
specified  area  where  families  must 
reside  to  qualify  for  a  residency 
preference. 

Special  admission.  Admission  of  an 
applicant  that  is  not  on  the  HA  waiting 
list,  or  without  considering  the 
applicant’s  waiting  list  position. 

Subsidy  standards.  Standards 
established  by  an  HA  to  determine  the 
appropriate  number  of  bedrooms  and 
amount  of  subsidy  for  families  of 
different  sizes  and  compositions.  See 
definition  of  “family  unit  size”. 

Suspension.  Stopping  the  clock  on  the 
term  of  a  family’s  certificate  or  voucher, 
for  such  period  as  determined  by  the 


HA,  from  the  time  when  the  family 
submits  a  request  for  HA  approval  to 
lease  a  unit,  until  the  time  when  the  HA 
approves  or  denies  the  request. 

Tenant.  The  person  or  persons  (other 
than  a  live-in  aide)  who  executes  the 
lease  as  lessee  of  the  dwelling  unit. 

Tenant-based.  Rental  assistance  that 
is  not  attached  to  the  structure. 

Tenant  rent.  In  the  certificate 
program,  total  tenant  payment  minus 
any  utility  allowance. 

Total  tenant  payment.  In  the 
certificate  program,  defined  in  24  CFR 
813.102  and  24  CFR  813.107. 

Unit.  Dwelling  \mit. 

United  States  Housing  Act  of  1 937 
(1937  Housing  Act).  The  basic  law  that 
authorizes  the  public  and  Indian 
housing  programs,  and  the  Section  8 
programs.  (42  U.S.C.  1437  and  following 
sections.) 

Utility  allowance.  Defined  in  24  CFR 
813.102. 

Utility  reimbursement.  In  the 
certificate  program,  the  amount,  if  any, 
by  which  any  utility  allowance  for 
family-paid  utilities  or  other  housing 
services  exceeds  the  total  tenant 
payment. 

Very  low-income  family.  E)efined  in 
24  CFR  813.102. 

Violent  criminal  activity.  Any  illegal 
criminal  activity  that  has  as  one  of  its 
elements  the  use,  attempted  use,  or 
threatened  use  of  physical  force  against 
the  person  or  property  of  emother. 

Voucher  (rental  voucher).  A 
document  issued  by  an  HA  to  a  family 
selected  for  admission  to  the  voucher 
program.  The  voucher  describes  the 
program,  and  the  procedures  for  HA 
approval  of  a  unit  selected  by  the 
family.  The  voucher  also  states  the 
obligations  of  the  family  under  the 
program. 

Voucher  program.  Rental  voucher 
program. 

Waiting  list  admission.  An  admission 
from  the  HA  waiting  list. 

§  982.5  Notices  required  by  this  part 

Where  part  982  requires  any  notice  to 
be  given  by  the  HA,  the  family  or  the 
owner,  the  notice  must  be  in  writing. 

Subpart  B — HUD  Requirements  and  HA 
Plan  for  Administration  of  Program 

§  982.51  HA  authority  to  administer 
program. 

(a)  The  HA  must  be  a  governmental 
entity  or  public  body  with  authority  to 
administer  the  tenant-based  program. 
The  HA  must  provide  HUD  evidence, 
satisfactory  to  HUD,  of  such  authority, 
and  of  the  HA  jurisdiction. 

(b)  The  evidence  submitted  by  the  HA 
to  HUD  must  include  enabling 


legislation  and  a  supporting  legal 
opinion  satisfactory  to  HUD.  The  HA 
must  submit  additional  evidence  when 
there  is  a  change  that  affects  its  status 
as  an  HA,  authority  to  administer  the 
program,  or  the  HA  jurisdiction. 

§982.52  HUD  requirements. 

(a)  The  HA  must  comply  with  HUD 
regulations  and  other  HUD  requirements 
for  the  program.  HUD  requirements  are 
issued  by  HUD  headquarters,  as 
regulations.  Federal  Register  notices  or 
other  binding  program  directives. 

(b)  The  HA  must  comply  with  the 
consolidated  ACC  and  the  HA’s  HUD- 
approved  applications  for  program 
funding. 

§  982.53  Equal  opportunity  requirements. 

(a)  Participation  in  the  tenant-based 
program  requires  compliance  with  all 
equal  opportimity  requirements 
imposed  by  contract  or  federal  law, 
including  applicable  requirements 
under: 

(1)  The  Fair  Housing  Act,  42  U.S.C. 
3610-3619  (implementing  regulations  at 
24  CFR  parts  100,  et  seq.); 

(2)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C,  2000d  (implementing 
regulations  at  24  CFR-part  1); 

(3)  The  Age  Discrimination  Act  of 
1975,  42  U.S.C.  6101-6107 
(implementing  regulations  at  24  CFR 
part  146); 

(4)  Executive  Order  11063,  Equal 
Opportunity  in  Housing  (1962),  as 
amended.  Executive  Order  12259,  46  FR 
1253  (1980),  as  amended.  Executive 
Order  12892,  59  FR  2939  (1994) 
(implementing  regulations  at  24  CFR 
part  107); 

(5)  Section  504  of  the  Rehabilitation 
Act  of  1973,  29  U.S.C.  794 
(implementing  regulations  at  24  CFR 
part  8);  and 

(6)  "ritle  II  of  the  Americans  with 
Disabilities  Act,  42  U.S.C.  12101,  et  seq. 

(b)  For  the  application  of  equal 
opportunity  requirements  to  an  Indian 
Housing  Authority,  see  24  CFR  950.115. 

(c)  The  HA  must  submit  a  signed 
certification  to  HUD  of  the  HA’s 
intention  to  comply  with  the  Fair 
Housing  Act,  Title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Age  Discrimination  Act 
of  1975,  Executive  Order  11063,  Section 
504  of  the  Rehabilitation  Act  of  1973 
and  Title  II  of  the  Americans  with 
Disabilities  Act. 

§982.54  Administrative  plan. 

(a)  The  HA  must  adopt  a  written 
administrative  plan  that  establishes 
local  policies  for  administration  of  the 
program  in  accordance  with  HUD 
requirements.  The  administrative  plan 
and  any  revisions  of  the  plan  must  be 
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formally  adopted  by  the  HA  Board  of 
Commissioners  or  other  authorized  HA 
officials.  The  administrative  plan  states 
HA  policy  on  matters  for  which  the  HA 
has  discretion  to  establish  local  policies. 

(b)  The  administrative  plan  must  be  in 
accordance  with  HUD  regulations  and 
other  requirements.  The  HA  must  revise 
the  administrative  plan  if  needed  to 
comply  with  HUD  requirements.  The 
HA  must  give  HUD  a  copy  of  the 
administrative  plan. 

(c)  The  HA  must  administer  the 
program  in  accordance  with  the  HA 
administrative  plan. 

(d)  The  HA  administrative  plan  must 
cover  HA  policies  on  these  subjects: 

(1)  How  the  HA  selects  applicants 
from  the  HA  waiting  list,  including 
applicants  with  federal  and  other 
preferences,  and  procedures  for  closing 
and  reopening  the  HA  waiting  list; 

(2)  Issuing  or  denying  vouchers  or 
certificates,  including  HA  policy 
governing  the  voucher  or  certificate 
term  and  any  extensions  or  suspension 
of  the  term.  “Suspension”  means 
stopping  the  clock  on  the  term  of  a 
family’s  certificate  or  voucher  after  the 
family  submits  a  request  for  lease 
approval.  If  the  HA  decides  to  allow 
extensions  or  suspensions  of  the 
certificate  or  voucher  term,  the  HA 
administrative  plan  must  describe  how 
the  HA  determines  whether  to  grant 
extensions  or  suspensions,  and  how  the 
HA  determines  the  length  of  any 
extension  or  suspension; 

(3)  Any  special  rules  for  use  of 
available  funds  when  HUD  provides 
funding  to  the  HA  for  a  special  purpose 
(e.g.,  desegregation),  including  funding 
for  specified  families  or  a  specified 
category  of  families; 

(4)  Occupancy  policies,  including: 

(i)  Definition  of  what  group  of  persons 
may  qualify  as  a  “family”; 

(ii)  Definition  of  when  a  family  is 
considered  to  be  “continuously 
assisted”; 

(5)  Encouraging  participation  by 
owners  of  suitable  units  located  outside 
areas  of  low  income  or  minority 
concentration; 

(6)  Assisting  a  family  that  claims  that 
illegal  discrimination  has  prevented  the 
family  from  leasing  a  suitable  unit; 

(7)  A  statement  of  the  HA  policy  on 
providing  information  about  a  family  to 
prospective  owners; 

(8)  Disapproval  of  owners; 

(9)  Subsidy  standards; 

(10)  Family  absence  from  the  dwelling 
unit; 

(11)  How  to  determine  who  remains 
in  the  program  if  a  family  breaks  up; 

(12)  Informal  review  procedures  for 
applicants; 

(13)  Informal  hearing  procedures  for 
participants; 


(14)  For  the  voucher  program:  the 
process  for  establishing  and  revising 
payment  standards,  including 
affordability  adjustments; 

(15)  Special  policies  concerning 
special  housing  types  in  the  program 
(e.g.,  use  of  shared  housing);  and 

(16)  Policies  concerning  payment  by  a 
family  to  the  HA  of  amounts  the  family 
owes  the  HA. 

Subpart  C — Funding  and  HA 
Application  for  Funding 

§  982.101  Allocation  of  funding. 

(a)  Allocation  to  HUD  offices.  The 
Department  allocates  budget  authority 
for  the  tenant-based  programs  to  HUD 
field  offices. 

(b)  Section  213(d)  allocation.  (1) 
Section  213(d)  of  the  HCD  Act  of  1974 
(42  U.S.C.  1439)  establishes 
requirements  for  allocation  of  assisted 
housing  budget  authority.  Some  budget 
authority  is  exempt  by  law  from 
allocation  under  section  213(d).  Unless 
exempted  by  law,  budget  authority  for 
the  tenant-based  programs  must  be 
allocated  in  accordance  with  section 
213(d). 

(2)  Budget  authority  subject  to 
allocation  under  section  213(d)  is 
allocated  in  accordance  with  24  CFR 
part  791,  subpart  D.  There  are  three 
categories  of  section  213(d)  funding 
allocations  under  part  791  of  this  title: 

(i)  funding  retained  in  a  headquarters 
reserve  for  purposes  specified  by  law 
(e.g.,  settlement  of  litigation); 

(ii)  funding  incapable  of  geographic 
formula  allocation  (e.g.,  for  renewal  of 
expiring  funding  increments);  or 

(iii)  funding  allocated  by  an  objective 
fair  share  formula.  Funding  allocated  by 
fair  share  formula  is  distributed  by  a 
competitive  process. 

(c)  Competitive  process.  For  budget 
authority  that  is  distributed  by 
competitive  process,  the  Department 
solicits  applications  from  HAs  by 
publishing  one  or  more  notices  of 
funding  availability  (NOFA)  in  the 
Federal  Register.  See  24  CFR  part  12, 
subpart  B;  and  24  CFR  791.406.  The 
NOFA  explains  how  to  apply  for 
assistance,  and  specifies  the  criteria  for 
awarding  the  assistance.  The  NOFA  may 
identify  any  special  program 
requirements  for  use  of  the  funding. 

§  982.1 02  HA  application  for  funding. 

(a)  An  HA  must  submit  an  application 
for  program  funding  to  HUD  at  the  time 
and  place  and  in  the  form  required  by 
HUD. 

(b)  For -competitive  funding  under  a 
NOFA,  the  application  must  be 
submitted  by  an  HA  in  accordance  with 
the  requirements  of  the  NOFA. 


(c)  The  application  must  include  all 
information  required  by  HUD.  HUD 
requirements  may  be  stated  in  the  HUD- 
required  form  of  application,  the  NOFA, 
or  other  HUD  instructions. 

(d)  The  application  must  meet 
requirements  of: 

(1)  HUD’s  drug-free  workplace 
regulations  at  24  CFR  part  24,  subpart  F; 

'  and 

(2)  HUD’s  anti-lobbying  regulations  At 
24  CFR  part  87. 

§  982.1 03  HUD  review  of  application. 

(a)  Processing  applications.  (1)  HUD 
will  provide  opportunity  for  the  chief 
executive  officer  of  the  unit  of  general 
local  government  to  review  and 
comment  on  an  application  for  funding 
for  more  than  12  units.  The  local 
comment  requirements  are  stated  in  24 
CFR  part  791,  subpart  C. 

(2)  For  competitive  funding  under  a 
NOFA,  HUD  must  evaluate  an 
application  on  the  basis  of  the  selection 
criteria  stated  in  the  NOFA,  and  must 
consider  the  HA  capability  to 
administer  the  program. 

(3)  HUD  must  consider  any  comments 
received  from  the  unit  of  general  local 
govemnient. 

(b)  Approval  or  disapproval  of  HA 
funding  application.  (1)  HUD  must 
notify  the  HA  of  its  approval  or 
disapproval  of  the  HA  funding 
application. 

(2)  When  HUD  approves  an 
application,  HUD  must  notify  the  HA  of 
the  amount  of  approved  funding. 

(3)  For  budget  authority  that  is  . 
distributed  to  HAs  by  competitive 
process,  documentation  of  the  basis  for 
provision  or  denial  of  assistance  is 
available  for  public  inspection  in 
accordance  with  24  CFR  12.14(b). 

Subpart  D — Annual  Contributions 
Contract  and  HA  Administration  of 
Program 

§  982.1 51  Annual  contributions  contract 

(a)  Nature  of  ACC.  (1)  An  annual 
contributions  contract  (ACC)  is  a  written 
contract  between  HUD  and  an  HA. 
Under  the  ACC,  HUD  agrees  to  make 
payments  to  the  HA,  over  a  specified 
term,  for  housing  assistance  payments  to 
owners  and  for  the  HA  administrative 
fee.  The  ACC  specifies  the  maximum 
annual  payment  by  HUD,  and  the 
maximum  payment  over  the  ACC  term. 
The  HA  agrees  to  administer  the 
program  in  accordance  with  HLID 
regulations  and  requirements. 

(2)  HUD’s  commitment  to  make 
payments  for  each  funding  increment  in 
the  HA  program  constitutes  a  separate 
ACC.  However,  commitments  for  all  the 
funding  increments  in  an  HA  program 
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are  listed  in  one  consolidated 
contractual  document  called  the 
consolidated  annual  contributions 
contract  (consolidated  ACC).  A  single 
consolidated  ACC  covers  funding  for  the 
HA  certiHcate  program  and  voucher 
program. 

(b)  Budget  authority  and  contract 
authority.  (1)  Budget  authority  is  the 
maximum  amount  that  may  be  paid  by 
HUD  to  an  HA  over  the  ACC  term  of  a 
funding  increment.  Contract  authority  is 
the  maximum  annual  payment  for  the 
funding  increment.  Budget  authority  for 
a  funding  increment  is  equal  to  contract 
authority  times  the  number  of  years  in 
the  increment  term.  Before  adding  a 
funding  increment  to  the  consolidated 
ACC  for  an  HA  program,  HUD  reserves 
budget  authority  firom  amounts 
authorized  and  appropriated  by  the 
Congress  for  the  program. 

(2)  For  each  funding  increment,  the 
ACC  specifies  the  initial  term  over 
which  HUD  will  make  payments  for  the 
HA  program,  and  the  contract  authority 
and  budget  authority  for  the  funding 
increment.  For  a  given  HA  fiscal  year, 
the  amount  of  HUD’s  maximum  annual 
payment  for  the  HA  program  equals  the 
sum  of  the  contract  authority  for  all  of 
the  funding  increments  under  the 
consolidated  ACC.  However,  this 
maximum  amount  does  not  include 
contract  authority  for  an  expired 
funding  increment.  If  the  term  of  a 
funding  increment  expires  during  the 
HA  fiscal  year,  this  maximum  amount 
only  includes  the  pro-rata  portion  of 
contract  authority  for  the  portion  of  the 
HA  fiscal  year  prior  to  expiration. 
(Additional  payments  may  be  made 
from  the  ACC  reserve  account  described 
in  §  982.154.)  However,  the  amount  tff 
be  paid  must  be  approved  by  HUD,  and 
may  be  less  than  the  maximum 
payment. 

§  982.1 52  Administrative  fee. 

(a)  Purposes  of  administrative  fee.  (1) 
HUD  may  approve  administrative  fees  to 
the  HA  for  any  of  the  following 
purooses; 

(i)  Ongoing  administrative  fee; 

(ii)  Preliminary  fee; 

(iii)  Cost  to  help  families  who 
experience  difficulty  renting 
appropriate  housing; 

(iv)  Cost  to  coordinate  supportive 
services  for  elderly  and  disabled 
families; 

(v)  Cost  to  coordiUate  supportive 
services  for  families  participating  in  the 
family  self-sufficiency  (FSS)  program; 

(vi)  Cost  of  audit  by  an  independent 
public  accountant;  and 

(vii)  Other  extraordinary  costs 
determined  necessary  by  HUD 
Headquarters. 


(2)  For  each  HA  fiscal  year, 
administrative  fees  are  specified  in  the 
HA  budget.  The  budget  is  submitted  for 
HUD  approval.  Fees  are  paid  in  the 
amounts  approved  by  HUD. 
Administrative  fees  may  only  be 
approved  or  paid  from  amounts 
appropriated  by  the  Congress. 

(b)  Ongoing  administrative  fee.  (1) 

The  HA  ongoing  administrative  fee  is 
paid  for  each  program  unit  under  HAP 
contract  on  the  first  day  of  the  month. 

The  amount  of  the  ongoing  fee  is 
established  by  HUD. 

(2)  If  appropriations  are  available, 

HUD  may  pay  a  higher  ongoing 
administrative  fee  for  a  small  program 
or  a  program  operating  over  a  large 
geographic  area.  This  higher  fee  level 
will  not  be  approved  unless  the  HA 
demonstrates  that  it  is  efficiently 
administering  its  tenant-based  program, 
and  that  the  higher  ongoing 
administrative  fee  is  reasonable  and 
necessary  for  administration  of  the 
program  in  accordance  with  HUD 
requirements. 

(3)  HUD  may  pay  a  lower  ongoing 
administrative  fee  for  HA-owned  units. 

(c)  Preliminary  fee.  (1)  A  preliminary 
fee  is  paid  by  HUD  for  each  new  unit 
added  to  the  HA  program.  The 
preliminary  fee  is  a  one  time  fee  for 
each  new  unit  supported  by  a  new 
funding  increment.  HUD  establishes  the 
maximum  preliminary  fee. 

(2)  The  preliminary  fee  is  used  to 
cover  expenses  that  the  HA  documents 
it  has  incurred  to  help  families  who 
inquire  about  or  apply  for  the  program, 
to  lease  up  new  units,  or  to  pay  for 
family  self-sufficiency  program 
activities. 

(d)  Reducing  HA  administrative  fee. 
HUD  may  reduce  or  offset  any 
administrative  fee  to  the  HA,  in  the 
amount  determined  by  HUD,  if  the  HA 
fails  to  pefform  HA  administrative 
responsibilities  correctly  or  adequately 
under  the  program  (for  example,  HA 
failure  to  enforce  HQS  requirements;  or 
to  reimburse  a  receiving  HA  promptly 
under  portability  procedimes). 

§982.153  HA  responsibilities. 

(a)  The  HA  must  comply  with  the 
consolidated  ACC,  the  application,  HUD 
regulations  and  other  requirements,  and 
the  HA  administrative  plan. 

(b)  In  administering  the  program,  the 
HA  must: 

(1)  Publish  and  disseminate 
information  about  the  availability  and 
nature  of  housing  assistance  under  the 
program: 

(2)  Explain  the  program  to  owners  and 
families; 

(3)  Seek  expanded  opportunities  for 
assisted  families  to  locate  housing 


outside  areas  of  poverty  or  racial 
concentration; 

(4)  Encourage  owners  to  make  units 
available  for  leasing  in  the  program, 
including  owners  of  suitable  units 
located  outside  areas  of  poverty  or  racial 
concentration; 

(5)  Affirmatively  further  fair  housing 
goals  and  comply  with  equal 
opportunity  requirements; 

(6)  Make  efforts  to  help  disabled 
persons  find  satisfactory  housing; 

(7)  Receive  applications  from  families, 
determine  eligibility,  maintain  the 
waiting  list,  select  applicants,  issue  a 
voucher  or  certificate  to  each  selected 
family,  provide  housing  information  to 
families  selected; 

(8)  Determine  who  can  live  iu  the 
assisted  unit,  at  admission  and  during 
the  family’s  participation  in  the 
program: 

(9)  Obtain  and  verify  evidence  of 
citizenship  and  eligible  immigration 
status  in  accordance  with  24  CFR  part 
812; 

(10)  Review  the  family’s  request  for 
approval  of  the  unit  and  lease; 

(11)  Inspect  the  unit  before  assisted 
occupancy  and  at  least  annually  during 
the  assisted  tenancy; 

(12)  Determine  the  amount  of  the 
housing  assistance  payment  for  a  family; 

(13)  Determine  the  maximum  rent  to 
the  owner,  and  whether  the  rent  is 
reasonable; 

(14)  Make  timely  housing  assistance 
payments  to  an  owner  in  accordemce  ‘ 
with  the  HAP  contract: 

(15)  Examine  family  income,  size  and 
composition,  at  admission  and  during 
the  family’s  participation  in  the 
program.  The  examination  includes 
verification  of  income  and  other  fcunily 
information; 

(16)  Establish  and  adjust  HA  utility 
allowance; 

(17)  Administer  and  enforce  the 
housing  assistance  payments  contract 
with  an  owner,  including  taking 
appropriate  action,  as  determined  by  the 
HA,  if  the  owner  defaults  (e.g.,  HQS 
violation); 

(18)  Determine  whether  to  terminate 
assistance  to  a  participant  family  for 
violation  of  family  obligations;  ^ 

(19)  Conduct  informal  reviews  of 
certain  HA  decisions  concerning 
applicants  for  participation  in  the 
program; 

(20)  Conduct  informal  hearings  on 
certain  HA  decisions  concerning 
participant  families; 

(21)  Provide  sound  financial 
management  of  the  program,  including 
engaging  an  independent  public 
accountant  to  conduct  audits;  and 

(22)  Administer  an  FSS  program  (if 
applicable). 
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§  982.1 54  ACC  reserve  account 

(a) (1)  HUD  establishes  an  unfunded 
reserve  account,  called  the  ACC  reserve 
account  (formerly  “project  reserve”),  for 
the  HA’s  program.  There  are  separate 
ACC  reserve  accounts  for  the  HA’s 
certificate  and  voucher  programs.  The 
ACC  reserve  account  is  established  and 
maintained  in  the  amount  determined 
by  HUD. 

(2)  At  the  end  of  each  HA  fiscal  year, 
HUD  credits  the  ACC  reserve  account 
fi'om  the  amount  by  which  the  sum  of 
contract  authority  for  all  funding 
increments  imder  the  consolidated  ACC 
(maximum  annual  payment)  exceeds  Ihe 
amount  actually  approved  and  paid  for 
the  HA  fiscal  year.  However,  the 
maximum  annual  payment  does  not 
include  contract  authority  for  an 
expired  funding  increment.  If  the  term 
of  a  funding  increment  expires  during 
the  HA  fiscal  year,  this  maximum 
amount  only  includes  the  pro-rata 
portion  of  contract  authority  for  the 
funding  increment  covering  the  portion 
of  the  HA  fiscal  year  prior  to  expiration. 

(b)  HUD  may  approve  additional 
payments  for  the  HA  progreun  from 
available  amoimts  in  the  ACC  reserve 
account. 

§  982.155  Administrative  fee  reserve. 

(a)  The  HA  must  maintain  an 
administrative  fee  reserve  (formerly 
“operating  reserve”)  for  the  program. 
There  are  separate  administrative  fee 
reserve  accounts  for  the  HA’s  certificate 
“and  voucher  programs.  The  HA  must 
credit  to  the  administrative  fee  reserve 
the  total  of: 

(1)  The  amoimt  by  which  program 
administrative  fees  paid  by  HUD  for  an 
HA  fiscal  year  exceed  the  HA  program 
administrative  expenses  for  the  fiscal 
year;  plus 

(2)  Interest  earned  on  the 
administrative  fee  reserve. 

(b) (1)  The  HA  must  use  funds  in  the 
administrative  fee  reserve  to  pay 
program  administrative  expenses  in 
excess  of  administrative  fees  paid  by 
HUD  for  an  HA  fiscal  year.  If  funds  in 
the  administrative  fee  reserve  are  not 
needed  to  cover  HA  administrative 
expenses  (to  the  end  of  the  last  expiring 
funding  increment  iinder  the 
consolidated  ACC),  the  HA  may  use 
these  funds  for  other  housing  purposes 
permitted  by  State  and  local  law. 
However,  HUD  may  prohibit  use  of  the 
funds  for  certain  purposes. 

(2)  The  HA  Board  of  Commissioners 
or  other  authorized  officials  must 
establish  the  maximum  amount  that 
may  be  charged  against  the 
administrative  fee  reserve  without 
specific  approval. 


(3)  If  the  HA  has  not  adequately 
administered  any  Section  8  program, 
HUD  may  prohibit  use  of  funds  in  the 
administrative  fee  reserve,  and  may 
direct  the  HA  to  use  funds  in  the  reserve 
to  improve  administration  of  the 
program  or  to  reimburse  ineligible 
expenses. 

§  982.156  Depositary  for  program  funds. 

(a)  Unless  otherwise  required  or 
permitted  by  HUD,  all  program  receipts 
must  be  promptly  deposited  with  a 
financial  institution  selected  as 
depositary  by  the  HA  in  accordance 
with  HUD  requirements. 

(b)  The  HA  may  only  withdraw 
deposited  program  receipts  for  use  in 
connection  with  the  program  in 
accordance  with  HUD  requirements. 

(c)  The  HA  must  enter  into  an 
agreement  with  the  depositary  in  the 
form  required  by  HUD. 

(d) (1)  If  required  vmder  a  written 
freeze  notice  from  HUD  to  the 
depositary: 

(1)  The  depositary  may  not  permit  any 
withdrawal  by  the  HA  of  funds  held 
under  the  depositary  agreement  unless 
expressly  authorized  by  written  notice 
from  HUD  to  the  depositary;  and 

(ii)  The  depositary  must  permit 
withdrawals  of  such  funds  by  HUD. 

(2)  HUD  must  send  the  HA  a  copy  of 
the  freeze  notice  from  HUD  to  the 
depositary. 

§  982.1 57  Budget  and  expenditure. 

(a)  Budget  submission.  Each  HA  fiscal 
year,  the  HA  must  submit  its  proposed 
budget  for  the  program  to  HUD  for 
approval  at  such  time  and  in  such  form 
as  required  by  HUD. 

(b)  HA  use  of  program  receipts.  (1) 
HUD  payments  under  the  consolidated 
ACC,  and  any  other  amounts  received 
by  the  HA  in  connection  with  the 
program,  must  be  used  in  accordance 
with  the  HA  HUD-approved  budget. 
Such  HUD  payments  and  other  receipts 
may  only  be  used  for: 

(1)  Housing  assistance  payments;  and 
(ii)  HA  administrative  fees. 

(2)  The  HA  must  maintain  a  system  to 
ensure  that  the  HA  will  be  able  to  make 
housing  assistance  payments  for  all 
participants  within  the  amounts 
contracted  under  the  consohdated  ACC. 

§  982.1 58  Program  accounts  and  records. 

(a)  The  HA  must  maintain  complete 
and  accurate  accounts  and  other  records 
for  the  program  in  accordance  with 
HUD  requirements,  in  a  manner  that 
permits  a  speedy  and  effective  audit. 
The  records  must  be  in  the  form 
required  by  HUD,  including 
requirements  governing  computerized 
or  electronic  forms  of  record-keeping. 


(b)  Tbe  HA  must  furnish  to  HUD 
accounts  and  other  records,  reports, 
documents  and  information,  as  required 
by  HUD.  For  provisions  on  electronic 
transmission  of  required  family  data,  see 
24  CFR  part  908. 

(c)  HUD  and  the  Comptroller  General 
of  the  United  States  shall  have  full  and 
fiee  access  to  all  HA  offices  and 
facilities,  and  to  all  accounts  and  other 
records  of  the  HA  that  are  pertinent  to 
administration  of  the  program, 
including  the  right  to  examine  or  audit 
the  records,  and  to  make  copies.  The  HA 
must  grant  such  access  to  computerized 
or  other  electronic  records,  and  to  any 
computers,  equipment  or  facilities 
containing  such  records,  and  shall 
provide  any  information  or  assistance 
needed  to  access  the  records. 

(d)  The  HA  must  prepare  a  report  of 
every  imit  inspection  required  under 
this  rule.  Each  report  must  specify: 

(1)  Any  defects  or  deficiencies  in  the 
unit  that  must  be  corrected  to  meet  the 
HQS;  and 

(2)  Other  defects  or  deficiencies 
observed  by  the  HA  inspector  (for  use  if 
the  owner  later  claims  that  the  defects 
or  deficiencies  were  caused  by  the 
family). 

(e)  Ehiring  the  term  of  each  assisted 
lease,  and  for  at  least  three  years 
thereafter,  the  HA  must  keep: 

(1)  A  copy  of  the  executed  lease; 

(2)  The  HAP  contract;  and 

(3)  The  application  from  the  family. 

(f)  The  HA  must  keep  the  following 
records  for  at  least  three  years: 

(1)  Records  that  provide  income, 
racial,  ethnic,  gender,  and  disability 
status  data  on  program  applicants  and 
participants; 

(2)  An  application  fiom  each 
ineligible  family  and  notice  that  the 
applicant  is  not  eligible; 

(3)  HUD-required  reports.; 

(4)  Unit  inspection  reports; 

(5)  Lead-based  paint  inspection 
records  (as  required  by  §  982.401(j)); 

(6)  Accoimts  and  other  records 
supporting  HA  budget  and  financial 
statements  for  the  program;  and 

(7)  Other  records  specified  by  HUD. 

§  982.159  Audit  requirements. 

(a)  The  HA  must  engage  and  pay  an 
independent  public  accountant  to 
conduct  audits  in  accordance  with  HUD 
requirements. 

(b)  The  HA  is  subject  to  the  audit 
requirements  in  24  CFR  part  44. 

§  982.1 60  HUD  determination  to  administer 
a  iocai  program. 

If  the  Assistant  Secretary  for  Public 
and  Indian  Housing  determines  that 
there  is  no  HA  organized,  or  that  there 
is  no  HA  able  and  willing  to  implement 
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the  provisions  of  this  part  for  an  area, 
HUD  (or  an  entity  acting  on  behalf  of 
HUD)  may  enter  into  HAP  contracts 
with  owners  and  perform  the  functions 
otherwise  assigned  to  HAs  under  this 
part  with  respect  to  the  area. 

§  982.1 61  Conflict  of  interest 

(a)  Neither  the  HA  nor  any  of  its 
contractors  or  subcontractors  may  enter 
into  any  contract  or  arrangement  in 
connection  with  the  tenant-based 
programs  in  which  any  of  the  following 
classes  of  persons  has  any  interest, 
direct  or  indirect,  during  tenure  or  for 
one  year  thereafter: 

(1)  Any  present  or  former  member  or 
officer  of  the  HA  (except  a  participant 
commissioner); 

(2)  Any  employee  of  the  HA,  or  any 
contractor,  subcontractor  or  agent  of  the 
HA,  who  formulates  policy  or  who 
influences  decisions  with  respect  to  the 
programs; 

(3)  Any  public  official,  member  of  a 
governing  body,  or  State  or  local 
legislator,  who  exercises  functions  or 
responsibilities  with  respect  to  the 
programs;  or 

(4)  Any  member  of  the  Congress  of  the 
United  States. 

(b)  Any  member  of  the  classes 
described  in  paragraph  (a)  of  this 
section  must  disclose  their  interest  or 
prospective  interest  to  the  HA  and  HUD. 

(c)  The  conflict  of  interest  prohibition 
under  this  section  may  be  waived  by  the 
HUD  field  office  for  good  cause. 

§  982.1 62  Use  of  HUD-required  contracts 
and  other  forms. 

(a)  The  HA  must  use  program 
contracts  and  other  forms  required  by 
HUD  headquarters,  including: 

(1)  The  consolidated  ACC  between 
HUD  and  the  HA; 

(2)  The  HAP  contract  between  the  HA 
and  the  owner;  and 

(3)  The  lease  language  required  by 
HUD  (in  the  lease  between  the  owner 
and  the  tenant). 

(b)  Required  program  contracts  and 
other  forms  must  be  word-for-word  in 
the  form  required  by  HUD  headquarters. 
Any  additions  to  or  modifications  of 
required  program  contracts  or  other 
forms  must  be  approved  by  HUD 
headquarters. 

§982  Fraud  recoveries. 

Under  24  CFR  part  792,  the  HA  may 
retain  a  portion  of  program  fraud  losses 
that  the  HA  recovers  firom  a  family  or 
owner  by  litigation,  court-order  or  a 
repayment  agreement. 
***** 


Subpart  F — [Reserved] 

Subpart  G— Leasing  a  Unit 

§  982.301  Information  when  family  is 
selected. 

(a)  HA  briefing  of  family.  (1)  When  the 
HA  selects  a  family  to  participate  in  a 
tenant-based  program,  the  HA  must  give 
the  family  an  oral  briefing.  The  briefing 
must  include  information  on  the 
following  subjects: 

(1)  A  description  of  how  the  program 
works; 

(ii)  Family  and  owner  responsibilities; 
and 

(iii)  Where  the  family  may  lease  a 
unit,  including  renting  a  dwelling  unit 
inside  or  outside  the  HA  jurisdiction. 

(2)  For  a  family  that  qualifies  to  lease 
a  unit  outside  the  HA  jurisdiction  under 
portability  procedures,  the  briefing  must 
include  an  explanation  of  how 
portability  works.  The  HA  may  not 
discourage  the  family  from  choosing  to 
live  anywhere  in  the  HA  jurisdiction,  or 
outside  the  HA  jiuisdiction  under 
portability  procedures. 

(3)  If  the  ramily  is  currently  living  in 
a  hi^  poverty  census  tract  in  the  HA’s 
jurisdiction,  ffie  briefing  must  also 
explain  the  advantages  of  moving  to  an 
area  that  does  not  have  a  high 
concentration  of  poor  families. 

(4)  In  briefing  a  family  that  includes 
any  disabled  person,  the  HA  must  take 
appropriate  steps  to  ensure  effective 
communication  in  accordance  with  24 
CFR  8.6. 

(b)  Information  packet.  When  a  family 
is  selected  to  participate  in  the  program, 
the  HA  must  give  the  family  a  packet 
that  includes  information  on  the 
following  subjects: 

(1)  The  term  of  the  certificate  or 
voucher,  and  HA  policy  on  any 
extensions  or  suspensions  of  the  term.  If 
the  HA  allows  extensions,  the  packet 
must  explain  how  the  family  can 
request  an  extension; 

(2) (i)  How  the  HA  determines  the 
housing  assistance  payment  for  a  family; 

(ii)  For  the  certificate  program, 
information  on  fair  market  rents  and  the 
HA  utility  allowance  schedule; 

(iii)  For  the  voucher  program, 
information  on  the  payment  standard 
and  the  HA  utility  allowance  schedule; 

(3)  How  the  HA  determines  the 
maximum  rent  for  an  assisted  unit; 

(4)  What  the  family  should  consider 
in  deciding  whether  to  lease  a  unit, 
including: 

(i)  The  condition  of  a  unit; 

(ii)  Whether  the  rent  is  reasonable; 

(iii)  The  cost  of  any  tenant-paid 
utilities  and  whether  the  unit  is  energy- 
efficient;  and 

(iv)  The  location  of  the  unit,  including 
proximity  to  public  transportation, 


centers  of  employment,  schools  and 
shopping; 

(^  Where  the  family  may  lease  a  unit. 
For  a  family  that  qualifies  to  lease  a  unit 
outside  the  HA  jurisdiction  under 
portability  procedures,  the  information 
packet  must  include  an  explanation  of 
how  portability  works; 

(6)  The  HUD-required  “lease 
addendum”.  The  lease  addendum  is  the 
language  that  must  be  included  in  the 
lease; 

(7)  The  form  of  request  for  lease 
approval,  and  an  explanation  of  how  to 
request  HA  approval  to  lease  a  unit; 

(8)  A  statement  of  the  HA  policy  on 
providing  information  about  a  family  to 
prospective  owners; 

(9)  HA  subsidy  standards,  including 
when  the  HA*  will  consider  granting 
exceptions  to  the  standards; 

(10)  The  HUD  brochure  on  how  to 
select  a  unit; 

(11)  The  HUD  lead-based  paint  (LBP) 
brochure; 

(12)  Information  on  federal.  State  and 
local  equal  opportunity  laws,  and  a 
copy  of  the  housing  discrimination 
complaint  form; 

(13)  A  list  of  landlords  or  other  parties 
known  to  the  HA  who  may  be  willing 

to  lease  a  imit  to  the  family,  or  help  the 
family  find  a  unit; 

(14)  Notice  that  if  the  family  includes 
a  disabled  person,  the  family  may 
request  a  current  listing  of  accessible 
units  known  to  the  HA  that  may  be 
available; 

(15)  Family  obligations  under  the 
program; 

(16)  The  grounds  on  which  the  HA 
may  terminate  assistance  for  a 
participant  family  because  of  family 
action  or  failure  to  act;  and 

(17)  HA  informal  hearing  procedures. 
This  information  must  describe  when 
the  HA  is  required  to  give  a  participant 
family  the  opportunity  for  an  informal 
hearing,  and  how  to  request  a  hearing. 

§  982.302  Issuance  of  certificate  or 
voucher;  Requesting  HA  approval  to  lease 
a  unit 

(a)  When  a  family  is  selected,  the  HA 
issues  a  certificate  or  voucher  to  the 
family.  The  family  may  search  for  a 
unit. 

(b)  If  the  family  finds  a  unit,  and  the 
owner  is  willing  to  lease  the  unit  under 
the  program,  the  family  may  request  HA 
approval  to  lease  the  unit.  The  HA  has 
the  discretion  to  permit  a  family  to 
submit  more  than  one  request  at  a  time. 

(c)  The  family  must  submit  to  the  HA 
a  request  for  lease  approval  and  a  copy 
of  the  proposed  lease.  Both  documents 
must  be  submitted  during  the  term  of 
the  certificate  or  voucher. 

(d)  The  HA  specifies  the  procedure  for 
requesting  approval  to  lease  a  unit.  The 
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family  must  submit  the  request  for  lease 
approval  in  the  form  and  manner 
required  by  the  HA. 

§  982.303  Term  of  certificate  or  voucher. 

(a)  Initial  term.  The  initial  term  of  a 
certificate  or  voucher  must  be  at  least  60 
calendar  days.  The  initial  term  must  be 
stated  on  the  certificate  or  voucher. 

(b)  Extensions  of  term.  (1)  At  its 
discretion  the  HA  may  grant  a  family 
one  or  more  extensions  of  the  initial 
term  in  accordance  with  HA  policy  as 
described  in  the  HA  administrative 
plan.  The  initial  term  plus  any 
extensions  may  not  exceed  a  total 
period  of  120  calendar  days  from  the 
beginning  of  the  initial  term.  Any 
extension  of  the  term  is  granted  by  HA 
notice  to  the  family. 

(2)  If  a  member  of  the  family  is  a 
disabled  person,  and  the  family  needs 
an  extension  because  of  the  disability, 
the  HA  must  consider  whether  to  grant 
a  request  to  extend  the  term  of  the 
certificate  or  voucher  (up  to  the 
maximiun  extension  allowed  under 
paragraph  (b)(1)  of  this  section)  as  a 
reasonable  accommodation. 

(c)  Suspension  of  term.  The  HA  policy 
may  or  may  not  provide  for  suspension 
of  the  initial  or  any  extended  term  of  the 
certificate  or  voucher.  At  its  discretion, 
and  in  accordance  with  HA  policy  as 
described  in  the  HA  administrative 
plan,  the  HA  may  grant  a  family  a 
suspension  of  the  certificate  or  voucher 
term  if  the  family  has  submitted  a 
request  for  lease  approval  during  the 
term  of  the  certificate  or  voucher. 

(§  982.4  (definition  of  “suspension”); 

§  982.54(d)(2))  The  HA  may  grant  a 
suspension  for  any  part  of  the  period 
after  the  family  has  submitted  a  request 
for  lease  approval  up  to  the  time  when 
the  HA  approves  or  denies  the  request. 

(d)  Progress  report  by  family  to  the 
HA.  During  the  initial  or  any  extended 
term  of  a  certificate  or  voucher,  the  HA 
may  require  the  family  to  report 
progress  in  leasing  a  unit.  Such  reports 
may  be  required  at  such  intervals  or 
times  as  determined  by  the  HA. 

§982.304  Illegal  discrimination:  HA 
assistance  to  family. 

A  family  may  claim  that  illegal 
discrimination  because  of  race,  color, 
religion,  sex,  national  origin,  age, 
familial  status  or  disability  prevents  the 
family  from  finding  or  leasing  a  suitable 
unit  with  assistance  under  the  program. 
The  HA  must  give  the  family 
information  on  how  to  fill  out  and  file 
a  housing  discrimination  complaint. 

§  982.305  HA  approval  to  lease  a  unit 

(a)  Program  requirements.  The  HA 
may  not  give  approval  for  the  family  to 


lease  a  dwelling  unit,  or  execute  a  HAP 
contract,  imtil  the  HA  has  determined 
that  all  the  following  meet  program 
requirements: 

(1)  The  unit  is  eligible; 

(2)  The  unit  has  l^en  inspected  by  the 
HA  and  passes  HQS; 

(3)  The  lease  is  approvable  and 
includes  the  lease  addendum; 

(4)  The  rent  to  owner  is  reasonable; 
and 

(5)  For  a  unit  leased  under  the 
certificate  program,  the  total  of  contract 
rent  plus  any  utility  allowance  does  not 
exceed  the  FMR/exception  rent  limit. 

(b)  Actions  before  lease  term.  All  of 
the  following  must  always  be  completed 
before  the  b^inning  of  the  lease  term: 

(1)  The  HA  has  inspected  the  unit, 
and  has  determined  that  the  unit 
satisfies  the  HQS: 

(2)  The  landlord  and  the  tenant  have 
executed  the  lease;  and 

(3)  The  HA  has  approved  leasing  of 
the  unit  in  accordance  with  program 
requirements. 

(c)  When  HAP  contract  is  executed. 

(1)  The  HA  must  use  best  efforts  to 
execute  the  HAP  contract  before  the 
beginning  of  the  lease  term.  The  HAP 
contract  must  be  executed  no  later  than 
60  calendar  days  from  the  beginning  of 
the  lease  term. 

(2)  The  HA  may  not  pay  any  housing 
assistance  payment  to  the  owner  until 
the  HAP  contract  has  been  executed. 

(3)  If  the  HAP  contract  is  executed 
during  the  period  of  60  calendar  days 
from  the  beginning  of  the  lease  term,  the 
HA  will  pay  housing  assistance 
payments  after  execution  of  the  HAP 
contract  (in  accordance  with  the  terms 
of  the  HAP  contract),  to  cover  the 
portion  of  the  lease  term  before 
execution  of  the  HAP  contract  (a 
maximum  of  60  days). 

(4)  Any  HAP  contract  executed  after 
the  60  day  period  is  void,  and  the  HA 
may  not  pay  any  housing  assistance 
payment  to  the  owner. 

(d)  Notice  to  family  and  owner.  After 
receiving  the  family’s  request  for 
approval  to  lease  a  unit,  the  HA  must 
promptly  notify  the  family  and  owner 
whether  the  assisted  tenancy  is 
approved. 

(e)  Procedure  after  HA  approval.  If  the 
HA  has  given  approval  for  the  family  to 
lease  the  unit,  the  owner  and  the  HA 
execute  the  HAP  contract. 

§  982.306  HA  disapproval  of  owner. 

(a)  The  HA  must  not  approve  a  unit 
if  the  HA  has  been  informed  (by  HUD 

or  otherwise)  that  the  owner  is  debarred, 
suspended,  or  subject  to  a  limited  denial 
of  participation  under  24  CFR  part  24. 

(b)  When  directed  by  HUD,  the  HA 
must  not  approve  a  unit  if: 


(1)  The  federal  government  has 
instituted  an  administrative  or  judicial 
action  against  the  owner  for  violation  of 
the  Fair  Housing  Act  or  other  federal 
equal  opportunity  requirements,  and 
such  action  is  pending;  or 

(2)  A  court  or  administrative  agency 
has  determined  that  the  owner  violated 
the  Fair  Housing  Act  or  other  federal 
equal  opportunity  requirements. 

(c)  In  its  administrative  discretion,  the 
HA  may  deny  approval  to  lease  a  unit 
from  an  owner  for  any  of  the  following 
reasons: 

(1)  The  owner  has  violated  obligations 
under  a  housing  assistance  payments 
contract  under  Section  8  of  the  1937  Act 
(42  U.S.C.  1437f): 

(2)  The  owner  has  committed  fraud, 
bribery  or  any  other  corrupt  or  criminal 
act  in  connection  with  any  federal 
housing  program; 

(3)  The  owner  has  engaged  in  drug- 
trafficking; 

(4)  The  owner  has  a  history  or 
practice  of  non-compliance  with  the 
HQS  for  units  leased  imder  the  tenant- 
based  programs,  or  with  applicable 
housing  standards  for  units  leased  with 
project-based  Section  8  assistance  or 
leased  under  any  other  federal  housing 
pro^am; 

(^  The  owner  has  a  history  or 
practice  of  renting  units  that  fail  to  meet 
State  or  local  housing  codes;  or 
(6)  The  owner  has  not  paid  State  or 
local  real  estate  taxes,  fines  or 
assessments. 

(d)  Nothing  in  this  rule  is  intended  to 
give  any  owner  any  right  to  participate 
in  the  program. 

(e)  For  purposes  of  this  section, 
“owner”  includes  a  principal  or  other 
interested  party. 

§  982.307  Owner  responsibility  for 
screening  tenants. 

(a)  Owner  screening.  (1)  Listing  a 
family  on  the  HA  waiting  list,  or 
selecting  a  family  for  participation  in 
the  program,  is  not  a  representation  by 
the  HA  to  the  owner  about  the  family’s 
expected  behavior,  or  the  family’s 
suitability  for  tenancy.  At  or  before  HA 
approval  to  lease  a  unit,  the  HA  must 
inform  the  owner  that  the  HA  has  not 
screened  the  family’s  behavior  or 
suitability  for  tenancy  and  that  such 
screening  is  the  owner’s  own 
responsibility. 

(2)  Owners  are  permitted  and 
encouraged  to  screen  families  on  the 
basis  of  their  tenancy  histories.  An 
owner  may  consider  a  family’s 
background  with  respect  to  such  factors 
as: 

(i)  Payment  of  rent  and  utility  bills; 

(ii)  Caring  for  a  unit  and  premises; 

(iii)  Respecting  the  rights  of  others  to 
the  peaceful  enjoyment  of  their  housing; 
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(iv)  Drug-related  criminal  activity  or 
other  criminal  activity  that  is  a  tlu^at  to 
the  life,  safety  or  property  of  others:  and 

(v)  Compliance  with  other  essential 
conditions  of  tenancy. 

(b)  HA  information  about  tenant.  (1) 
The  HA  must  give  the  owner: 

(1)  The  family’s  current  address  (as 
shown  in  the  HA  records);  and 

(ii)  The  name  and  address  (if  known 
to  the  HA)  of  the  landlord  at  the  family’s 
current  and  prior  address. 

(2)  When  a  family  wants  to  lease  a 
dwelling  unit,  the  HA  may  offer  the 
owner  other  information  in  the  HA 
possession,  about  the  family,  including 
information  about  the  tenancy  history  of 
family  members,  or  about  drug- 
trafficking  by  family  members. 

(3)  The  HA  must  give  the  family  a 
statement  of  the  HA  policy  on  providing 
information  to  owners.  The  statement 
must  be  included  in  the  information 
packet  that  is  given  to  a  family  selected 
to  participate  in  the  program.  The  HA 
policy  must  provide  that  the  HA  will 
give  die  same  types  of  information  to  all 
families  and  to  all  owners. 

§982.308  Lease. 

(a)  Tenant’s  legal  capacity  to  enter 
lease.  The  tenant  must  have  legal 
capacity  to  enter  into  a  lease  under  State 
or  local  law. 

(b)  HA  approval  of  lease.  The  assisted 
lease  between  the  tenant  and  owner 
(including  any  new  lease  or  lease 
revision)  must  be  approved  by  the  HA. 
Before  approving  the  lease  or  revision, 
the  HA  must  determine  that  the  lease 
meets  the  requirements  of  this  section. 

(c)  Required  lease  provisions.  (1) 
“Lease  addendum’’  means  the  lease 
language  required  by  HUD. 

(2)  The  lease  must  include  word-for- 
word  all  provisions  of  the  lease 
addendum  (e.g.,  by  adding  the  lease 
addendum  to  the  form  of  lease  used  by 
the  owner  for  unassisted  tenants). 
However,  the  HA  may  not  require 
families  and  owners  to  use  a  model 
program  lease. 

(3)  If  there  is  any  conflict  between  the 
lease  addendum  and  any  other 
provisions  of  the  lease,  the  provisions 
required  by  HUD  shall  control. 

(d)  Prohibited  lease  provisions.  The 
lease  addendum  must  state  that  the 
following  types  of  lease  provisions  are 
prohibited: 

(1)  Agreement  to  be  sued.  Agreement 
by  the  tenant  to  be  sued,  to  admit  guilt, 
or  to  a  judgment  in  favor  of  the  owner, 
in  a  lawsuit  brought  in  connection  with 
the  lease. 

(2)  Treattnent  of  personal  property. 
Agreement  by  the  tenant  that  the  owner 
may  take,  hold,  or  sell  personal  property 
of  household  members  without  notice  to 


the  tenant,  and  a  com!  decision  on  the 
rights  of  the  parties.  This  prohibition, 
however,  does  not  apply  to  an 
agreement  by  the  tenant  concerning 
disposition  of  personal  property  left  in 
the  dwelling  unit  after  the  tenant  has 
moved  out.  The  owner  may  dispose  of 
this  personal  property  in  accordance 
with  State  and  local  law. 

(3)  Excusing  owner  from 
responsibility.  Agreement  by  the  tenant 
not  to  hold  the  owner  or  the  owner’s 
agent  legally  responsible  for  any  action 
or  failure  to  act,  whether  intentional  or 
negligent. 

(4)  Waiver  of  notice.  Agreement  by  the 
tenant  that  the  owner  may  bring  a 
lawsuit  against  the  tenant  without 
notice  to  the  tenant. 

(5)  Waiver  of  legal  proceedings. 
Agreement  by  the  tenant  that  the  owner 
may  evict  the  tenant  or  household 
members  without  instituting  a  civil 
court  proceeding  in  which  the  tenant 
has  the  opportunity  to  present  a 
defense,  or  before  a  court  decision  on 
the  rights  of  the  parties. 

(6)  Waiver  of  a  jury  trial.  Agreement 
by  the  tenant  to  waive  any  right  to  a  trial 
by  jury. 

(7)  Waiver  of  right  to  appeal  court 
decision.  Agreement  by  Ae  tenant  to 
waive  any  right  to  appeal,  or  to 
otherwise  challenge  in  court,  a  court 
decision  in  connection  with  the  lease. 

(8)  Tenant  chargeable  with  cost  of 
legal  actions  regardless  of  outcome. 
Agreement  by  the  tenant  to  pay  the 
owner’s  attorney’s  fees  or  other  legal 
costs  even  if  the  tenant  wins  in  a  court 
proceeding  by  the  owner  against  the 
tenant.  However,  the  tenant  may  be 
obligated  to  pay  costs  if  the  tenant  loses. 

(e)  Utilities  and  appliances.  The  lease 
must  specify  what  utilities  and 
appliances  are  to  be  supplied  by  the 
owner,  and  what  utilities  and 
appliances  are  to  be  supplied  by  the 
family. 

(f)  State  or  local  law.  The  HA  may 
review  the  lease  to  determine  if  the 
lease  complies  with  State  or  local  law. 
The  HA  may  decline  to  approve  the 
lease  if  the  HA  determines  that  the  lease 
does  not  comply  with  State  or  local  law. 

§  982.309  Term  of  assisted  tenancy. 

(a)  Term  of  HAP  contract.  (1)  The 
term  of  the  HAP  contract  begins  on  the 
first  day  of  the  term  of  the  lease  and 
ends  on  the  last  day  of  the  term  of  the 
lease. 

(2)  The  HAP  contract  terminates  if  the 
lease  terminates. 

(b)  Term  of  lease.  (1)  The  initial  term 
of  the  lease  must  be  for  at  least  one  year. 

(2)  The  lease  must  provide  for 
automatic  renewal  after  the  initial  term 


of  the  lease.  The  lease  may  provide 
either: 

(i)  For  automatic  renewal  for 
successive  definite  terms  (e.g.,  month- 
to-month  or  year-to-year);  or 

(ii)  For  automatic  indefinite  extension  . 
of  the  lease  term. 

(3)  The  term  of  the  lease  terminates  if 
any  of  the  following  occurs: 

(1)  The  owner  terminates  the  lease; 

(ii)  The  tenant  terminates  the  lease; 

(iii)  The  owner  and  the  tenant  agree 
to  terminate  the  lease; 

(iv)  The  HA  terminates  the  HAP 
contract;  or 

(v)  The  HA  terminates  assistance  for 
the  family. 

(c)  Relation  of  lease  to  ACC.  The  HA 
may  approve  the  lease,  and  execute  the 
HAP  contract,  even  if  there  is  less  than 
one  year  remaining  from  the  beginning 
of  the  lease  term  to  the  end  of  the  last 
expiring  funding  increment  under  the 
consolidated  ACC. 

(d)  Lease  termination  by  the  family. 

(1)  The  family  may  terminate  the  lease 
at  any  time  after  the  first  year.  The  lease 
may  not  require  the  family  to  give  more 
than  60  calendar  days  notice  of  such 
termination  to  the  owner. 

(2)  If  the  family  terminates  the  lease 
on  notice  to  the  owner,  the  family  must 
give  the  HA  a  copy  of  the  notice  of 
termination  at  the  same  time.  Failure  to 
do  this  is  a  breach  of  family  obligations 
under  the  program. 

(e)  New  lease  or  revision.  (1)  Any  new 
lease  or  lease  revision  must  be  approved 
in  advance  by  the  HA.  The  new  lease  or 
revision  must  meet  the  requirements  of 
this  section.  The  HA  and  owner  must 
enter  a  new  HAP  contract  for  the 
tenancy  under  the  new  or  revised  lease. 

(2)  The  owner  may  offer  the  family  a 
new  lease,  for  a  term  beginning  at  any 
time  after  the  initial  term.  The  owner 
must  give  the  tenant  written  notice  of 
the  offer,  with  a  copy  to  the  HA,  at  least 
60  calendar  days  before  the  proposed 
beginning  date  of  the  new  lease  term. 

The  offer  must  specify  a  reasonable  time 
limit  for  acceptance  by  theiamily. 

(f)  Move  from  unit.  The  family  must 
notify  the  HA  and  the  owner  before  the 
family  moves  out  of  the  unit.  Failure  to 
do  this  is  a  breach  of  family  obligations 
under  the  program. 

§  982.31 0  Owner  termination  of  tenancy. 

(a)  Grounds.  During  the  term  of  the 
lease,  the  owner  may  not  terminate  the 
tenancy  except  on  the  following 
grounds: 

(1)  Serious  of  repeated  violation  of  the 
terms  and  conditions  of  the  lease; 

(2)  Violation  of  federal.  State,  or  local 
law  that  imposes  obligations  on  the 
tenant  in  connection  with  the 
occupancy  or  use  of  the  premises;  or 
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(3)  Other  good  cause. 

(b)  Nonpayment  by  HA:  Not  grounds 
for  termination  of  tenancy.  (1)  The 
family  is  not  responsible  for  payment  of 
the  portion  of  the  rent  to  owner  covered 
by  the  housing  assistance  pajmient 
under  the  HAP  contract  between  the 
owner  and  the  HA. 

(2)  The  HA  failure  to  pay  the  housing 
assistance  payment  to  the  owner  is  not 
a  violation  of  the  lease  between  the 
tenant  and  the  owner.  During  the  term 
of  the  lease  the  owner  may  not 
terminate  the  tenancy  of  the  family  for 
nonpayment  of  the  HA  housing 
assistance  payment. 

(c)  Criminal  activity.  Any  of  the 
following  types  of  criminal  activity  by 
the  tenant,  any  member  of  the 
household,  a  guest  or  another  person 
under  the  tenant’s  control  shall  be  cause 
for  termination  of  tenancy: 

(1)  Any  criminal  activity  that 
threatens  the  health,  safety  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  residents: 

(2)  Any  criminal  activity  that 
threatens  the  health,  safety  or  right  to 
peaceful  enjoyment  of  their  residences 
by  persons  residing  in  the  immediate 
vicinity  of  the  premises:  or 

(3)  Any  drug-related  criminal  activity 
on  or  near  the  premises. 

(d)  Other  good  cause.  (1)  “Other  good 
cause’’  for  termination  of  tenancy  by  the 
owner  may  include,  but  is  not  limited 
to,  any  of  the  following  examples: 

(1)  Failure  by  the  family  to  accept  the 
offer  of  a  new  lease  or  revision: 

(ii)  A  family  history  of  disturbance  of 
neighbors  or  destruction  of  property,  or 
of  living  or  housekeeping  habits 
resulting  in  damage  to  the  unit  or 
premises: 

(iii)  The  owner’s  desire  to  use  the  xmit 
for  personal  or  family  use,  or  for  a 
purpose  other  than  as  a  residential 
rental  unit:  or 

(iv)  A  business  or  economic  reason  for 
termination  of  the  tenancy  (such  as  sale 
of  the  property,  renovation  of  the  unit, 
desire  to  lease  the  unit  at  a  higher 
rental).  (For  statutory  90  day  notice 
requirement  if  the  owner  is  terminating 
the  tenancy  for  a  business  or  economic 
reason,  see  §  982.455.) 

(2)  EKiring  the  first  year  of  the  lease 
term,  the  owner  may  not  terminate  the 
tenancy  for  “other  good  cause’’,  unless 
the  owner  is  terminating  the  tenancy 
because  of  something  the  family  did  or 
failed  to  do.  For  example,  during  this 
period,  the  owner  may  not  terminate  the 
tenancy  for  “other  good  cause’’  based  on 
any  of  the  following  groimds:  failure  by 
the  family  to  accept  the  offer  of  a  new 
lease  or  revision:  the  owner’s  desire  to 
use  the  unit  for  personal  or  family  use, 
or  for  a  purpose  other  than  as  a 


residential  rental  unit:  or  a  business  or 
economic  reason  for  termination  of  the 
tenancy  (see  paragraph  (d)(l)(iv)  of  this 
section). 

(e)  Owner  notice. — (1)  Notice  of 
grounds,  (i)  The  owner  must  give  the 
tenant  a  written  notice  that  specifies  the 
grounds  for  tennination  of  tenancy.  The 
notice  of  grounds  must  be  given  at  or 
before  commencement  of  the  eviction 
action. 

(ii)  The  notice  of  grounds  may  be 
included  in,  or  may  be  combined  with, 
any  owner  eviction  notice  to  the  tenant. 

(2)  Eviction  notice,  (i)  Owner  eviction 
notice  means  a  notice  to  vacate,  or  a 
complaint  or  other  initial  pleading  used 
under  State  or  local  law  to  commence 
an  eviction  action. 

(ii)  The  owner  must  give  the  HA  a 
copy  of  any  owner  eviction  notice  to  the 
tenant. 

(3)  90  day  notice:  HAP  contract 
termination.  The  owner  must  give  90 
calendar  days  notice  of  HAP  contract 
termination  (to  HUD,  the  HA  and  the 
family)  in  accordance  with  §  982.455  in 
the  following  cases: 

(i)  If  the  owner  terminates  the  tenancy 
for  other  good  cause  that  is  a  business 
or  economic  reason:  or 

(ii)  At  “expiration”  of  the  HAP 
contract.  (“Expiration”  for  this  purpose 
is  defined  at  §  982.455(b)(2)(iii).) 

(f)  Eviction  by  court  action.  The 
owner  may  only  evict  the  tenant  firom 
the  unit  by  instituting  a  court  action. 

(g)  Regulations  not  applicable.  24  CFR 
part  247  (concerning  evictions  from 
certain  subsidized  and  HUD-owned 
projects)  does  not  apply  to  a  tenancy 
assisted  under  this  part  982. 

§  982.31 1  When  assistance  is  paid. 

(a)  Payments  under  HAP  contract. 
Housing  assistance  payments  are  paid  to 
the  owner  in  accordance  with  the  terms 
of  the  HAP  contract.  Housing  assistance 
payments  may  only  be  paid  to  the 
owner  during  the  lease  term,  and  while 
the  family  is  residing  in  the  imit. 

(b)  Termination  of  payment:  When 
owner  terminates  the  lease.  Housing 
assistance  payments  terminate  when  the 
lease  is  terminated  by  the  owner  in 
accordance  with  the  lease.  However,  if 
the  owner  has  commenced  the  process 
to  evict  the  tenant,  and  if  the  family 
continues  to  reside  in  the  unit,  the  HA 
must  continue  to  make  housing 
assistance  payments  to  the  owner  in 
accordance  with  the  HAP  contract  until 
the  owner  has  obtained  a  court 
judgment  or  other  process  allowing  the 
owner  to  evict  the  tenant.  The  HA  may 
continue  such  payments  until  the  family 
moves  firom  or  is  evicted  firom  the  imit. 


(c)  Termination  of  payment:  Other 
reasons  for  termination.  Housing 
assistance  payments  terminate  if: 

(1)  The  lease  terminates: 

(2)  The  HAP  contract  terminates:  or 

(3)  The  HA  terminates  assistance  for 
the  family. 

(d)  Family  move-out.  (1)  If  the  family 
moves  out  of  the  imit,  the  HA  may  not 
make  any  housing  assistance  payment  to 
the  owner  for  any  month  after  the 
month  when  the  family  moves  out.  The 
owner  may  keep  the  housing  assistance 
payment  for  the  month  when  the  family 
moves  out  of  the  unit. 

(2)  If  a  participant  family  moves  from 
an  assisted  unit  with  continued  tenant- 
based  assistance,  the  term  of  the  assisted 
lease  for  the  new  assisted  unit  may 
begin  during  the  month  the  family 
moves  out  of  the  first  assisted  unit. 
Overlap  of  the  last  housing  assistance 
payment  (for  the  month  when  the  family 
moves  out  of  the  old  unit)  and  the  first 
assistance  payment  for  the  new  unit,  is 
not  considered  to  constitute  a 
duplicative  housing  subsidy. 

§982.312  Absence  front-unit 

(a)  The  family  may  be  absent  firom  the 
imit  for  brief  periods.  For  longer 
absences,  the  HA  administrative  plan 
establishes  the  HA  policy  on  how  long 
the  family  may  be  absent  from  the 
assisted  unit.  However,  the  family  may 
not  be  absent  firom  the  unit  for  a  period 
of  more  than  180  consecutive  calendar 
days  in  any  circumstance,  or  for  any 
reason.  At  its  discretion,  the  HA  may 
allow  absence  for  a  lesser  period  in 
accordance  with  HA  policy. 

(b)  Housing  assistance  pajments 
terminate  if  Uie  family  is  absent  for 
longer  than  the  maximum  period 
permitted.  The  term  of  the  HAP  contract 
and  assisted  lease  also  terminate. 

(The  owner  must  reimburse  the  HA 
for  any  housing  assistance  payment  for 
the  period  after  the  termination.) 

(c)  Absence  means  that  no  member  of 
the  family  is  residing  in  the  unit. 

(d) (1)  The  family  must  supply  any 
information  or  certification  requested  by 
the  HA  to  verify  that  the  family  is 
residing  in  the  unit,  or  relating  to  family 
absence  fi‘om  the  unit.  The  family  must 
cooperate  with  the  HA  for  this  purpose. 
The  family  must  promptly  notify  the  HA 
of  absence  fi'om  the  unit,  including  any 
information  requested  on  the  purposes 
of  family  absences. 

(2)  The  HA  may  adopt  appropriate 
techniques  to  verify  family  occupancy 
or  absence,  including  letters  to  the 
family  at  the  unit,  phone  calls,  visits  or 
questions  to  the  landlord  or  neighbors. 

(e)  The  HA  administrative  plan  must 
state  the  HA  policies  on  family  absence 
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ftom  the  dwelling  unit.  The  HA  absence 
policy  includes: 

(1)  How  the  HA  determines  whether 
or  when  the  family  may  be  absent,  and 
for  how  long.  For  example,  the  HA  may 
establish  policies  on  absences  because 
of  vacation,  hospitalization  or 
imprisonment;  and 

(2)  Any  provision  for  resumption  of 
assistance  after  an  absence,  including 
readmission  or  resumption  of  assistance 
to  the  family. 

§  982.31 3  Security  deposit:  Amounts  owed 
by  tenant 

(a)  The  owner  may  collect  a  security 
deposit  from  the  tenant. 

(b)  The  HA  may  prohibit  security 
deposits  in  excess  of  private  market 
practice,  or  in  excess  of  amounts 
charged  by  the  owner  to  unassisted 
tenants. 

(e)  When  the  tenant  moves  out  of  the 
dwelling  unit,  the  owner,  subject  to 
State  or  local  law,  may  use  the  security 
deposit,  including  any  interest  on  the 
deposit,  in  accordance  with  the  lease,  as 
reimbursement  for  any  unpaid  rent 
payable  by  the  tenant,  damages  to  the 
unit  or  for  other  amounts  the  tenant 
owes  under  the  lease. 

(d)  The  owner  must  give  the  tenant  a 
written  list  of  all  items  charged  against 
the  security  deposit,  and  the  amount  of 
each  item.  After  deducting  the  amount, 
if  any,  used  to  reimburse  the  owner,  the 
owner  must  refund  promptly  the  full 
amount  of  the  unused  balance  to  the 
tenant. 

(e)  If  the  security  deposit  is  not 
sufficient  to  cover  amounts  the  tenant 
owes  under  the  lease,  the  owner  may 
seek  to  collect  the  balance  from  the 
tenant. 

§  982.31 4  Move  with  continued  tenant- 
based  assistance. 

(a)  Applicability.  This  section  states 
when  a  participant  family  may  move  to 
a  new  unit  with  continued  tenant-based 
assistance: 

(b)  When  family  may  move.  A  family 
may  move  to  a  new  unit  if: 

(1)  The  assisted  lease  for  the  old  unit 
has  terminated.  This  includes  a 
termination  because: 

(1)  The  HA  has  terminated  the  HAP 
contract  for  the  owner’s  breach;  or 

(ii)  The  lease  has  terminated  by 
mutual  agreement  of  the  owner  and  the 
tenant.  . 

(2)  The  owner  has  given  the  tenant  a 
notice  to  vacate,  or  has  commenced  an 
action  to  evict  the  tenant,  or  has 
obtained  a  court  judgment  or  other 
process  allowing  the  owner  to  evict  the 
tenant. 

(3)  The  tenant  has  given  notice  of 
lease  termination  (if  the  tenant  has  a 


right  to  terminate  the  lease  on  notice  to 
the  owner,  for  owner  breach  or 
otherwise). 

(c)  How  many  moves.  (1)  A 
participant  family  may  move  one  or 
more  times  with  continued  assistance 
under  the  program,  either  inside  the  HA 
jurisdiction,  or  und^  the  portability 
procedures.  (See  §  982.353) 

(2)  The  HA  may  establish: 

(1)  Policies  that  prohibit  any  move  by 
the  family  during  the  initial  year  of 
assisted  occupancy:  and 

(ii)  Policies  that  prohibit  more  than 
one  move  by  the  family  during  any  one 
year  period. 

(3)  The  HA  policies  may  apply  to 
moves  within  the  HA  jurisdiction  by  a 
participant  family,  and  to  moves  by  a 
participant  family  outside  the  HA 
jurisdiction  under  portability 
procedures. 

(d)  Notice  that  family  wants  to  move. 
(1)  If  the  family  terminates  the  lease  on 
notice  to  the  owner,  the  family  must 
give  the  HA  a  copy  of  the  notice  at  the 
same  time. 

(2)  If  the  family  wants  to  move  to  a 
new  unit,  the  family  must  notify  the  HA 
and  the  owner  before  moving  from  the 
old  unit.  If  the  family  wants  to  move  to 
a  new  unit  that  is  located  outside  the 
initial  HA  jurisdiction,  the  notice  to  the 
initial  HA  must  specify  the  area  where 
the  family  wants  to  move.  See 
portability  procedures  in  subpart  H  of 
this  part. 

(e)  When  HA  may  deny  permission  to 
move.  (1)  The  HA  may  deny  permission 
to  move  if  the  HA  does  not  have 
sufficient  funding  for  continued 
assistance. 

(2)  At  any  time,  the  HA  may  deny 
permission  to  move  in  accordance  with 
§  982.552  (grounds  for  denial  or 
termination  of  assistance). 

§  982.31 5  Family  break-up. 

(a)  The  HA  has  discretion  to 
determine  which  members  of  an 
assisted  family  continue  to  receive 
assistance  in  die  program  if  the  family 
breaks  up.  The  HA  administrative  plan 
must  state  HA  policies  on  how  to  decide 
who  remains  in  the  program  if  the 
famil^reaks  up. 

(b)  The  factors  to  be  considered  in 
making  this  decision  under  the  HA 
policy  may  include: 

(1)  Whether  the  assistance  should 
remain  with  family  members  remaining 
in  the  original  assisted  unit. 

(2)  The  interest  of  minor  children  or 
of  ill,  elderly  or  disabled  family 
members. 

(3)  Whether  family  members  are 
forced  to  leave  the  unit  as  a  result  or 
actual  or  threatened  physical  violence 
against  family  members  by  a  spouse  or 
other  member  of  the  household. 


(4)  Other  factors  specified  by  the  HA. 

(c)  If  a  court  determines  the 
disposition  of  property  between 
members  of  the  assisted  family  in  a 
divorce  or  separation  under  a  settlement 
or  judicial  decree,  the  HA  is  bound  by 
the  court’s  determination  of  which 
family  members  continue  to  receive 
assistance  in  the  program. 

Subpart  H— Where  Family  Can  Live 
and  Move 

§982.351  Overview. 

This  subpart  describes  what  kind  of 
housing  is  eligible  for  leasing,  and  the 
areas  where  a  family  can  live  with 
tenant-based  assistance.  The  subpart 
covers: 

(a)  Assistance  for  a  family  that  rents 

a  dwelling  imit  in  the  jurisdiction  of  the 
HA  that  originally  selected  the  family 
for  tenant-based  assistance. 

(b)  “Portability”  assistance  for  a 
family  that  rents  a  unit  outside  the 
jurisdiction  of  the  initial  HA. 

§982.352  Eligible  housing. 

(a)  Ineligible  housing.  The  following 
types  of  housing  may  not  be  assisted  by 
an  HA  in  the  tenant-based  programs: 

(1)  A  public  housing  or  Indian 
housing  unit; 

(2)  A  unit  receiving  project-based 
assistance  under  section  8  of  the  1937 
Act  (42  U.S.C.  1437f); 

(3)  Nmsing  homes,  board  and  care 
homes,  or  facilities  providing  Continual 
psychiatric,  medical,  or  nursing 
services: 

(4)  College  or  other  school 
dormitories; 

(5)  Units  on  the  grounds  of  penal, 
reformatory,  medical,  mental,  and 
similar  public  or  private  institutions; 

(6)  A  unit  occupied  by  its  owner  or  by 
a  person  with  any  interest  in  the- 
dwelling  unit.  (However,  assistance  may 
be  provided  for  a  family  residing  in  a 
cooperative.  In  the  certificate  program, 
assistance  may  be  provided  to  the  owner 
of  a  manufactured  home  leasing  a 
manufactured  home  space.  In  the  case  of 
shared  housing,  an  owner  unrelated  to 
the  assisted  family  may  reside  in  the 
unit,  but  assistance  may  not  be  paid  on 
behalf  of  the  resident  owner.);  and 

(7)  For  provisions  on.  HA  disapproval 
of  an  owner,  see  §  982.306. 

(b)  HA-owned  housing.  (1)  A  unit  that 
is  owned  by  the  HA  that  administers  the 
assistance  under  the  consolidated  ACC 
(including  a  unit  owned  by  an  entity 
substantially  controlled  by  the  HA)  may 
only  be  assisted  imder  the  tenant-based 
program  if: 

(i)  The  family  has  been  informed  by 
the  HA,  both  orally  and  in  writing,  that 
the  family  has  the  right  to  select  any 
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eligible  dwelling  unit,  and  an  HA- 
owned  unit  is  fn^ly  selected  by  the 
family,  without  HA  pressure  or  steering; 

(ii)  The  unit  is  not  ineUgible  housing; 

(iii)  During  assisted  occupancy,  the 
family  does  not  benefit  from  any  form 
of  housing  subsidy  prohibited  under 
paragrimh  (c)  of  this  section; 

(iv)  Tne  initial  contract  rent  (for  a 
certificate  program  unit)  and  the  initial 
rent  to  owner  (for  a  voucher  program 
imit)  has  been  approved  by  HUD  before 
execution  of  the  HAP  contract  and 
commencement  of  the  assisted  lease 
term;  and 

(v)  Any  adjustment  of  the  contract 
rent  (for  a  certificate  program  unit)  and 
any  changes  in  the  rent  to  owner  (for  a 
voucher  program  unit)  is  approved  in 
advance  by  HUD. 

(2)  The  HA  as  owner  is  subject  to  the 
same  program  requirements  that  apply 
to  other  owners  in  the  program. 

(c)  Prohibition  against  other  housing 
subsidy.  A  family  may  not  receive  the 
benefit  of  tenant-based  assistance  while 
receiving  the  benefit  of  any  of  the 
following  forms  of  other  housing 
subsidy,  for  the  same  unit  or  for  a 
different  unit: 

(1)  Public  or  Indian  housing 
assistance; 

(2)  Other  Section  8  assistance 
(including  other  tenant-based 
assistance); 

(3)  Assistance  under  former  Section 
23  of  the  United  States  Housing  Act  of 
1937  (before  amendment  by  the  Housing 
and  Commimity  Development  Act  of 
1974); 

(4)  Section  101  rent  supplements; 

(5)  Section  236  rental  assistance 
payments; 

(6)  Tenant-based  assistance  under  the 
HOME  Program; 

(7)  Rental  assistance  payments  under 
Section  521  of  the  Housing  Act  of  1949 
(a  Farmers  Home  Administration 
program); 

(8)  Any  local  or  State  rent  subsidy;  or 

(9)  Any  other  duplicative  federal. 
State,  or  local  housing  subsidy,  as 
determined  by  HUD.  For  this  purpose, 
“housing  subsidy”  does  not  include  the 
housing  component  of  a  welfare 
payment,  a  social  security  payment 
received  by  the  family,  or  a  rent 
reduction  because  of  a  tax  credit. 

§  982.353  Where  family  can  lease  a  unit 
with  tenant-based  assistance. 

(a)  Assistance  in  the  initial  HA 
jurisdiction.  The  family  may  receive 
tenant-based  assistance  to  lease  a  unit 
located  anywhere  in  the  jurisdiction  (as 
determined  by  State  and  local  law)  of 
the  initial  HA. 

(b)  Portability:  Assistance  outside  the 
initial  HA  jurisdiction.  Except  as 


provided  in  paragraph  (c)  of  this 
section,  the  family  may  receive  tenant- 
based  assistance  to  lease  a  unit  outside 
the  initial  HA  jurisdiction: 

(1)  In  the  same  State  as  the  initial  HA; 

(2)  In  the  same  metropolitan  statistical 
area  (MSA)  as  the  initial  HA,  but  in  a 
difierent  State; 

(3)  In  an  MSA  that  is  next  to  the  same 
MSA  as  the  initial  HA,  but  in  a  difierent 
State;  or 

(4)  In  the  jurisdiction  of  an  HA 
anywhere  in  the  United  States  that  is 
administering  a  tenant-based  program. 

(c)  Nonresident  applicants.  (1)  This 
paragraph  (c)  applies  if  neither  the 
household  head  or  spouse  of  an  assisted 
family  already  had  a  “domicile”  (legal 
residence)  in  the  jiuisdiction  of  the 
initial  HA  at  the  time  when  the  family 
first  submitted  an  application  for 
participation  in  the  program  to  the 
initial  HA. 

(2)  During  the  12  month  period  from 
the  time  when  the  family  is  admitted  to 
the  program,  the  family  does  not  have 
any  right  to  lease  a  imit  outside  the 
initial  HA  jurisdiction.  During  this 
period,  the  family  may  lease  a  unit 
located  anywhere  in  the  jurisdiction  of 
the  initial  HA. 

(3)  If  both  the  initial  HA  and  a 
receiving  HA  agree,  the  family  may 
lease  a  unit  outside  the  HA  jurisdiction 
under  portability  procedures. 

(d)  Income  eligibility.  (1)  For 
admission  to  the  certificate  or  voucher 
program,  a  family  must  be  income 
eligible  in  the  area  where  the  family 
initially  leases  a  imit  with  assistance  in 
the  certificate  or  voucher  program. 

(2)  A  portable  family  transferring 
between  the  certificate  and  voucher 
programs  must  be  income-eligible  for 
the  new  program  in  the  area  where  the 
family  leases  an  assisted  unit.  This 
requirement  applies  if  the  family  is 
either: 

(i)  Transferring  from  the  initial  HA 
certificate  program  to  the  receiving  HA 
voucher  program;  or 

(ii)  Transferring  from  the  initial  HA 
voucher  program  to  the  receiving  HA 
certificate  pro^m. 

(3)  If  a  portable  family  was  already  a 
participant  in  the  initial  HA  certificate 
or  voucher  program,  income  eligibility 
is  not  redetermined  unless  the  family 
transfers  between  the  pro-ams. 

(e)  Leasing  in-place.  If  the  dwelling 
unit  is  approvable,  a  family  may  select 
the  dwelling  unit  occupied  by  the 
family  before  selection  for  participation 
in  the  program. 

(f)  Freedom  of  choice.  Except  as 
provided  in  part  982  (e.g.,  prohibition 
on  use  of  ineligible  housing,  housing 
not  meeting  HQS,  or  housing  for  which 
the  contract  rent  (certificate  program)  or 


rent  to  owner  (voucher  program) 
exceeds  a  reasonable  rent,  the  HA  may 
not  directly  or  indirectly  reduce  the 
family’s  opportunity  to  select  among 
available  units. 

§982.354  Portability:  Administration  by 
initial  HA  outside  the  initial  HA  Jurisdiction. 

(a)  When  a  family  moves  imder 
portability  (in  accordance  with 

§  982.353(b))  to  an  area  outside  the 
initial  HA  jurisdiction,  the  initial  HA 
must  administer  assistance  for  the 
family  if: 

(1)  The  imit  is  located  within  the 
same  State  as  the  initial  HA,  in  the  same 
metropolitan  statistical  area  (MSA)  as 
the  initial  HA  (but  in  a  different  State), 
or  in  an  MSA  that  is  next  to  the  same 
MSA  as  the  initial  HA  (but  in  a  difierent 
State);  and 

(2)  No  other  HA  with  a  tenant-based 
program  has  jurisdiction  in  the  area 
where  the  unit  is  located. 

(b)  In  these  conditions,  the  family 
remains  in  the  program  of  the  initial 
HA.  The  initial  HA  has  the  same 
responsibilities  for  administration  of 
assistance  for  the  family  living  outside 
the  HA  jurisdiction  as  for  other  families 
assisted  by  the  HA,  within  the  HA 
jurisdiction.  For  the  purpose  of 
permitting  HA  administration  of 
program  assistance  for  the  family  in  the 
area  outside  of  the  HA  jurisdiction  as 
defined  by  State  and  local  law  (and 
thereby  to  satisfy  the  family’s  right  to 
portability  imder  federal  law),  the 
federal  law  and  this  regulation  preempt 
limits  on  the  HA  jurisdiction  under 
State  and  local  law. 

(C)  The  initial  HA  may  choose  to  use 
another  HA,  a  private  management 
entity  or  other  contractor  or  agent  to 
help  the  initial  HA  administer 
assistance  outside  the  HA  jurisdiction  as 
defined  by  State  and  local  law. 

§982.355  Portability:  Administration  by 
receiving  HA. 

(a)  When  a  family  moves  imder 
portability  (in  accordance  with 

§  982.353(b))  to  an  area  outside  the 
initial  HA  jurisdiction,  another  HA  (the 
“receiving  HA”)  must  administer 
assistance  for  the  family  if  an  HA  with 
a  tenant-based  program  has  jurisdiction 
in  the  area  where  the  unit  is  located. 

(b) (1)  In  these  conditions,  an  HA  with 
jurisdiction  in  the  area  where  the  family 
wants  to  lease  a  unit  must  issue  the 
family  a  certificate  or  voucher.  If  there 
is  more  than  one  such  HA,  the  initial 
HA  may  choose  the  receiving  HA. 

(2)  The  receiving  HA  has  the  choice 
of  assisting  the  family  under  either  the 
certificate  program  or  the  voucher 
program.  If  the  family  was  receiving 
assistance  under  the  initial  HA 
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certificate  program,  but  is  ineligible  for 
admission  to  ^e  voucher  program,  a 
receiving  HA  that  administers  a 
certificate  program  must  provide 
continued  assistance  vmder  the 
certificate  program.  If  the  family  was 
receiving  assistance  under  the  initial 
HA  voucher  program,  but  is  ineligible 
for  admission  to  the  certificate  program, 
a  receiving  HA  that  administers  a 
voucher  program  must  provide 
continued  assistance  imder  the  voucher 
pro^m. 

(a  Portability  procedures.  (1)  The 
initial  HA  must  determine  whether  the 
family  is  income-eligihle  in  the  area 
where  the  family  wants  to  lease  a  imit. 

(2)  The  initial  HA  must  advise  the 
family  how  to  contact  and  request 
assistance  from  the  receiving  HA.  The 
initial  HA  must  promptly  notify  the 
receiving  HA  to  expect  the  family. 

(3)  The  family  must  promptly  contact 
the  receiving  HA,  and  comply  with 
receiving  HA  procedures  for  incoming 
portable  families. 

(4)  The  initial  HA  must  give  the 
receiving  HA  the  most  recent  HUD  Form 
50058  (Family  Report)  for  the  family, 
and  related  verification  information.  If 
the  receiving  HA  opts  to  conduct  a  new 
reexamination,  the  receiving  HA  may 
not  delay  issuing  the  family  a  voucher 
or  certificate  or  otherwise  delay 
approval  of  a  unit  unless  the 
recertification  is  necessary  to  determine 
income  eligibility. 

(5)  When  the  portable  family  requests 
assistance  from  the  receiving  HA,  the 
receiving  HA  must  promptly  inform  the 
initial  HA  whether  the  receiving  HA 
will  bill  the  initial  HA  for  assistance  on 
behalf  of  the  portable  family,  or  will 
absorb  the  family  into  its  own  program. 

(6)  The  receiving  HA  must  issue  a 
certificate  or  voucher  to  the  family.  The 
term  of  the  receiving  HA  certificate  or 
voucher  may  not  expire  before  the 
expiration  date  of  any  initial  HA 
certificate  or  voucher.  The  receiving  HA 
must  determine  whether  to  extend  &e 
certificate  or  voucher  term.  The  family 
must  submit  a  request  for  lease  approval 
to  the  receiving  HA  during  the  term  of 
the  receiving  HA  certificate  or  voucher. 

(7)  The  receiving  HA  must  determine 
the  family  unit  size  for  the  portable 
family.  The  family  unit  size  is 
determined  in  accordance  with  the 
subsi^  standards  of  the  receiving  HA. 

(8)  The  receiving  HA  must  promptly 
notify  the  initial  HA  if  the  family  has 
leased  an  eligible  unit  under  the 
program,  or  if  the  family  fails  to  submit 
a  request  for  lease  approval  for  an 
eligible  unit  within  the  term  of  the 
certificate  or  voucher. 

(9)  To  provide  tenant-based  assistance 
for  portable  families,  the  receiving  HA 


must  perform  all  HA  program  functions, 
such  as  reexaminations  of  family 
income  emd  composition.  At  any  time, 
either  the  initial  HA  or  the  receiving  HA 
may  make  a  determination  to  deny  or 
terminate  assistance  to  the  family  in 
accordance  with  §  982.552. 

(d)  Absorption  by  the  receiving  HA. 

(1)  If  funding  is  available  under  the 
consolidated  ACC  for  the  receiving  HA 
certificate  or  voucher  program  when  the 
portable  family  is  received,  the 
receiving  HA  may  absorb  the  family  into 
the  receiving  HA  certificate  or  voucher 
program.  After  absorption,  the  family  is 
assisted  with  funds  available  under  the 
consolidated  ACC  for  the  receiving  HA 
tenant-based  program. 

(2)  HUD  may  require  that  the 
receiving  HA  absorb  all  or  a  portion  of 
the  portable  families. 

(e)  Portability  Billing.  (1)  To  cover 
assistance  ior  a  portable  family,  the 
receiving  HA  may  bill  the  initial  HA  for 
housing  assistance  payments  and 
administrative  fees.  This  paragraph  (e) 
describes  the  billing  procedure. 

(2)  The  initial  HA  must  promptly 
reimburse  the  receiving  HA  for  the  full 
amount  of  the  housing  assistance 
payments  made  by  the  receiving  HA  for 
the  portable  family.  The  amount  of  the 
housing  assistance  payment  for  a 
portable  family  in  the  receiving  HA 
program  is  determined  in  the  same 
manner  as  for  other  families  in  the 
receiving  HA  program. 

(3)  The  initial  HA  must  promptly 
reimburse  the  receiving  HA  for  80 
percent  of  the  initial  HA  on-going 
administrative  fee  for  each  unit  month 
that  the  family  receives  assistance  under 
the  tenant-based  .programs  from  the 
receivingHA. 

(4)  HUD  may  reduce  the 
administrative  fee  to  an  initial  HA,  if  the 
HA  does  not  promptly  reimburse  the 
receiving  HA  for  housing  assistance 
payments  or  fees  on  behalf  of  portable 
fymilies. 

(5)  In  administration  of  portability, 
the  initial  HA  and  the  receiving  HA 
must  comply  with  financial  procedures 
required  by  HUD,  including  the  use  of 
HUD-required  billing  forms.  The  initial 
and  receiving  HA  must  comply  with 
billing  and  payment  deadlines  under 
the  financial  procedures.  HUD  may 
assess  penalties  against  an  initial  or 
receiving  HA  for  violation,  as 
determined  by  HUD,  of  HUD  portability 
requirements. 

(6)  An  HA  must  manage  the  HA 
tenant-based  programs  in  a  manner  that 
ensures  that  the  HA  has  the  financial 
ability  to  provide  assistance  for  families 
that  move  out  of  the  HA  program  under 
the  portability  procedures  that  have  not 
been  absorbed  by  the  receiving  HA,  as 


well  as  for  families  that  remain  in  the 
HA  pro^am. 

(7)  When  a  portable  family  moves  out 
of  the  tenant-based  program  of  a 
receiving  HA  that  has  not  absorbed  the 
family,  the  HA  in  the  new  jimsdiction 
to  which  the  family  moves  becomes  the 
receiving  HA,  and  the  first  receiving  HA 
is  no  longer  required  to  provide 
assistance  for  the  family. 

(f)  Portability  funding.  (1)  HUD  may 
transfer  funds  for  assistance  to  portable 
families  to  the  receiving  HA  from  funds 
available  under  the  initial  HA  ACC. 

(2)  HUD  may  provide  additional 
funding  (e.g.,  frinds  for  incremental 
units)  to  the  initial  HA  for  funds 
transferred  to  a  receiving  HA  for 
portability  purposes. 

(3)  HUD  may  provide  additional 
funding  (e.g.,  hinds  for  incremental 
units)  to  the  receiving  HA  for  absorption 
of  portable  families. 

(4)  HUD  may  require  the  receiving  HA 
to  absorb  portable  families. 

Subpart  I — Dwelling  Unit:  Housing 
Quality  Standards,  Subsidy  Standards, 
Inspection  and  Maintenance 

§  982.401  Housing  quality  standards 
(HQS). 

(a)  Performance  and  acceptability 
requirements.  (1)  This  section  states  the 
housing  quality  standards  (HQS)  for 
housing  assist^  in  the  programs. 
Program  housing  must  comply  with  the 
HQS,  both  at  initial  occupancy  of  the 
dwelling  unit,  and  during  the  term  of 
the  assisted  lease. 

(2) (i)  The  HQS  consist  of: 

(A)  Performance  requirements;  and 

(B)  Acceptability  criteria  or  HUD 
approved  variations  in  the  acceptability 
criteria. 

(ii)  This  section  states  performance 
and  acceptability  criteria  for  these  key 
aspects  of  housing  quality: 

(A)  Sanitary  facilities; 

(B)  Food  preparation  and  refuse 
disposal; 

(C)  Space  and  security; 

(D)  Thermal  environment; 

(E)  Illumination  and  electricity; 

(F)  Structure  and  materials; 

(G)  Interior  air  quality; 

(H)  Water  supply; 

(I)  Lead-based  paint; 

(J)  Access; 

(K)  Site  and  neighborhood; 

(L)  Sanitary  condition;  and 

(M)  Smoke  detectors.  . 

(3)  All  program  housing  must  meet 
the  HQS  performance  requirements  both 
at  commencement  of  assisted 
occupancy,  and  throughout  the  assisted 
tenancy. 

(4) (i)  In  addition  to  meeting  HQS 
performance  requirements,  the  housing 
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must  meet  the  acceptability  criteria 
stated  in  this  section,  imless  variations 
are  approved  by  HUD. 

(ii)  HUD  may  grant  approval  for  the 
HA  to  use  acceptability  criteria 
variations  that  are  based  on  local  codes 
or  national  standards  that  satisfy  the 
purposes  of  the  HQS. 

(iii)  HUD  may  approve  acceptability 
criteria  variations  because  of  local 
climatic  or  geographic  conditions. 

(iv)  HUD  will  not  approve 
acceptability  criteria  variations  that  will 
unduly  limit  the  amount  and  types  of 
available  rental  housing  stock. 

(b)  Sanitary  facilities. — (1) 

Performance  requirements.  The 
dwelling  unit  must  include  sanitary 
facilities  located  in  the  unit.  The 
sanitary  facilities  must  be  in  proper 
operating  condition,  and  adequate  for 
personal  cleanliness  and  the  disposal  of 
human  waste.  The  sanitary  facilities 
must  be  usable  in  privacy. 

(2)  Acceptability  criteria,  (i)  The 
bathroom  must  be  located  in  a  separate 
private  room  and  have  a  flush  toilet  in 
proper  operating  condition. 

(ii)  The  dwelling  unit  must  have  a 
fixed  basin  in  proper  operating 
condition,  with  a  sink  trap  and  hot  and 
cold  running  water. 

(iii)  The  dwelling  unit  must  have  a 
shower  or  a  tub  in  proper  operating 
condition  with  hot  and  cold  running 
water. 

(iv)  The  facilities  must  utilize  an 
approvable  public  or  private  disposal 
system  (including  a  locally  approvable 
septic  system). 

(c)  Food  preparation  and  refuse 
disposal. — (1)  Performance  requirement. 

(i)  The  dwelling  unit  must  have  suitable 
space  and  equipment  to  store,  prepeire, 
and  serve  foods  in  a  sanitary  manner. 

(ii)  There  must  be  adequate  facilities 
and  services  for  the  sanitary  disposal  of 
food  wastes  and  refuse,  including 
facilities  for  temporary  storage  where 
necessary  (e.g,  garbage  cans). 

(2)  Acceptability  criteria,  (i)  The 
dwelling  imit  must  have  an  oven,  and 
a  stove  or  range,  and  a  refiigerator  of 
appropriate  size  for  the  family.  All  of 
the  equipment  must  be  in  proper 
operating  condition.  The  equipment 
may  be  supplied  by  either  the  owner  or 
the  family.  A  microwave  oven  may  be 
substituted  for  a  tenant-supplied  oven 
and  stove  or  range.  A  microwave  oven 
may  be  substituted  for  an  owner- 
supplied  oven  and  stove  or  range  if  the 
tenant  agrees  and  microwave  ovens  are 
furnished  instead  of  an  oven  and  stove 
or  range  to  both  subsidized  and 
unsubsidized  tenants  in  the  building  or 
premises. 

(ii)  The  dwelling  imit  miist  have  a 
kitchen  sink  in  proper  operating 


condition,  with  a  sink  trap  and  hot  and 
cold  running  water.  The  sink  must  drain 
into  an  approvable  public  or  private 
system. 

(iii)  The  dwelling  unit  must  have 
space  for  the  storage,  preparation,  and 
serving  of  food. 

(iv)  There  must  be  facilities  and 
services  for  the  sanitary  disposal  of  food 
waste  and  refuse,  including  temporary 
storage  facilities  where  necessary  (e.g., 
garbage  cans). 

(d)  Space  and  security. — ( 1)  ^ 

Performance  requirement.  The  dwelling 
unit  must  provide  adequate  space  and 
security  for  the  family. 

(2)  Acceptability  criteria,  (i)  At  a 
minimum,  the  dwelling  imit  must  have 
a  living  room,  a  kitchen  area,  and  a 
bathroom. 

(ii)  The  dwelling  unit  must  have  at 
least  one  bedroom  or  living/sleeping 
room  for  each  two  persons.  Children  of 
opposite  sex,  other  than  very  young 
children,  may  not  be  required  to  occupy 
the  same  bedroom  or  living/sleeping 
room. 

(iii)  Dwelling  unit  windows  that  are 
accessible  horn  tlie  outside,  such  as 
basement,  first  floor,  and  fire  escape 
windows,  must  be  lockable  (such  as 
window  units  with  sash  pins  or  sash 
locks,  and  combination  windows  with 
latches).  Windows  that  are  nailed  shut 
are  acceptable  only  if  these  windows  are 
not  needed  for  ventilation  or  as  an 
alternate  exit  in  case  of  fire. 

(iv)  The  exterior  doors  of  the  dwelling 
unit  must  be  lockable.  Exterior  doors  are 
doors  by  which  someone  can  enter  or 
exit  the  dwelling  xmit. 

(e)  Thermal  environment. — (1) 
Performance  requirement.  The  dwelling 
unit  must  have  and  be  capable  of 
maintaining  a  thermal  environment 
healthy  for  the  human  body. 

(2)  Acceptability  criteria,  (i)  There 
must  be  a  safe  system  for  heating  the 
dwelling  unit  (and  a  safe  cooling 
system,  where  present).  The  system 
must  he  in  proper  operating  condition. 
The  system  must  be  able  to  provide 
adequate  heat  (and  cooling,  if 
applicable),  either  directly  or  indirectly, 
to  each  room,  in  order  to  assure  a 
healthy  living  environment  appropriate 
to  the  climate. 

(ii)  The  dwelling  unit  must  not 
contain  unvented  room  heaters  that 
bum  gas,  oil,  or  kerosene.  Electric 
heaters  are  acceptable. 

(f)  Illumination  and  electricity. — (1) 
Performance  requirement.  Each  room 
must  have  adequate  natural  or  artificial 
illumination  to  permit  normal  indoor 
activities  and  to  support  the  health  and 
safety  of  occupants.  The  dwelling  unit 
must  have  sufficient  electrical  sources 
so  occupants  can  use  essential  electrical 


appliances.  The  electrical  fixtures  and 
wiring  must  ensure  safety  from  fire. 

(2)  Acceptability  criteria,  (i)  There 
must  be  at  least  one  window  in  the 
living  room  and  in  each  sleeping  room. 

(ii)  The  kitchen  area  and  the  bathroom 
must  have  a  permanent  ceiling  or  wall 
light  fixture  in  proper  operating 
condition.  The  kitchen  area  must  also 
have  at  least  one  electrical  outlet  in 
proper  operating  condition. 

(iii)  The  living  room  and  each 
bedroom  must  have  at  least  two 
electrical  outlets  in  proper  operating 
condition.  Permanent  overhead  or  wall- 
mounted  light  fixtures  may  count  as  one 
of  the  required  electrical  outlets. 

(g)  Structure  and  materials. — (1) 
Petjformance  requirement.  The  dwelling 
unit  must  be  structurally  sound.  The 
stmctuie  must  not  present  any  threat  to 
the  health  and  safety  of  the  occupants 
and  must  protect  the  occupants  from  the 
environment. 

(2)  Acceptability  criteria,  (i)  Ceilings, 
walls,  and  floors  must  not  have  any 
serious  defet^s  such  as  severe  bulging  or 
leaning,  large  holes,  loose  surface 
materials,  severe  buckling,  missing 
parts,  or  other  serious  damage. 

(ii)  The  roof  must  be  structurally 
sound  and  weathertight. 

(iii)  The  exterior  wall  structmre  and 
surface  must  not  have  any  serious 
defects  such  as  serious  leaning, 
buckling,  sagging,  large  holes,  or  defects 
that  may  result  in  air  infiltration  or 
vermin  infestation. 

(iv)  The  condition  and  equipment  of 
interior  and  exterior  stairs,  bells, 
porches,  walkways,  etc.,  must  not 
present  a  danger  of  tripping  and  falling. 
For  example,  broken  or  missing  steps  or 
loose  boards  are  imacceptable. 

(v)  Elevators  must  be  working  and 
safe. 

(h)  Interior  air  quality. — (1) 
Performance  requirement.  The  dwelling 
unit  must  be  free  of  polliltants  in  the  air 
at  levels  that  threaten  the  health  of  the 
occupants. 

(2)  Acceptability  criteria,  (i)  The 
dwelling  unit  must  be  free  from 
dangerous  levels  of  air  pollution  from 
carbon  monoxide,  sewer  gas,  fuel  gas, 
dust,  and  other  harmful  pollutants. 

(ii)  There  must  be  adequate  air 
circulation  in  the  dwelling  imit. 

(iii)  Bathroom  areas  must  have  one 
openable  window  or  other  adequate 
exhaust  ventilation. 

(iv)  Any  room  used  for  sleeping  must 
have  at  least  one  window.  If  the  window 
is  designed  to  be  openable,  the  window 
must  work. 

(i)  Water  supply.  (1)  Performance 
requirement.  The  water  supply  must  be 
free  from  contamination. 

(2)  Acceptability  criteria.  The 
dwelling  unit  must  be  served  by  an 
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approvable  public  or  private  water 
supply  that  is  sanitary  and  from 
contamination. 

(j)  Lead-based  paint  performance 
requirement. — (1)  Purpose  and 
applicability,  (i)  The  purpose  of 
paragraph  (j)  of  this  section  is  to 
implement  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 

42  U.S.C.  4822,  by  establishing 
procedures  to  eliminate  as  far  as 
practicable  the  hazards  of  lead-based 
paint  poisoning  for  units  assisted  under 
this  part.  Paragraph  (j)  of  this  section  is 
issued  under  24  CFR  35.24  (b)(4)  and 
supersedes,  for  all  housing  to  which  it 
applies,  the  requirements  of  subpart  C  of 
24  CFR  part  35. 

(ii)  The  requirements  of  paragraph  (j) 
of  this  section  do  not  apply  to  0- 
bedroom  units,  units  that  are  certified 
by  a  qualified  inspector  to  be  free  of 
lead-based  paint,  or  units  designated 
exclusively  for  elderly.  The 
requirements  of  subpart  A  of  24  CFR 
part  35  apply  to  all  units  constructed 
prior  to  1978  covered  by  a  HAP  contract 
imder  part  982. 

(2)  I^finitions. 

Chewable  surface.  Protruding  painted 
surfaces  up  to  five  feet  fi'om  the  floor  or 
ground  that  are  readily  accessible  to 
children  under  six  years  of  age;  for 
example,  protruding  comers,  window 
sills  and  frames,  doors  and  frames,  and 
other  protruding  woodwork. 

Component.  An  element  of  a 
residential  structure  identified  by  type 
and  location,  such  as  a  bedroom  wall, 
an  exterior  window  sill,  a  baseboard  in 
a  living  room,  a  kitchen  floor,  an 
interior  window  sill  in  a  bathroom,  a 
porch  floor,  stair  treads  in  a  common 
stairwell,  or  an  exterior  wall. 

Defective  paint  surface.  A  surface  on 
which  the  paint  is  cracking,  scaling, 
chmping,  peeling,  or  loose. 

Elevated  blooa  lead  level  (EBL). 
Excessive  absorption  of  lead.  Excessive 
absorption  is  a  confirmed  concentration 
of  lead  in  whole  blood  of  20  ug/dl 
(micrograms  of  lead  per  deciliter)  for  a 
single  test  or  of  15-19  ug/dl  in  two 
consecutive  tests  3-4  months  apart. 

HEPA  means  a  high  efficiency  particle 
accumulator  as  used  in  lead  abatement 
vacuum  cleaners. 

Lead-based  paint.  A  paint  surface, 
whether  or  not  defective,  identified  as 
having  a  lead  content  greater  than  or 
equal  to  1  milligram  per  centimeter 
squared  (mg/cm^),  or  0.5  percent  by 
weight  or  5000  parts  per  million  (PPM). 

(3)  Requirements  for  pre-1978  units 
with  children  under  6.  (i)  If  a  dwelling 
unit  constructed  before  1978  is 
occupied  by  a  family  that  includes  a 
child  imder  the  age  of  six  years,  the 
initial  and  each  periodic  inspection  (as 


required  under  this  part),  must  include 
a  visual  inspection  for  defective  paint 
surfaces.  If  defective  paint  surfaces  are 
found,  such  surfaces  must  be  treated  in 
accordance  with  paragraph  (j)(6)  of  this 
section. 

(ii)  The  HA  may  exempt  from  such 
treatment  defective  paiht  surfaces  that 
are  found  in  a  report  by  a  qualified  lead- 
based  paint  inspector  not  to  be  lead- 
based  paint,  as  defined  in  paragraph 
(j)(2)  of  this  section.  For  purposes  of  this 
section,  a  qualified  lead-based  paint 
inspector  is  a  State  or  local  health  or 
housing  agency,  a  lead-based  paint 
inspector  certified  or  regulated  by  a 
State  or  local  health  or  housing  agency, 
or  an  organization  recognized  by  HUD. 

(iii)  Treatment  of  defective  paint 
surfaces  required  under  this  section 
must  be  completed  within  30  calendar 
days  of  HA  notification  to  the  owner. 
When  weather  conditions  prevent 
treatment  of  the  defective  paint 
conditions  on  exterior  surfaces  within 
the  30  day  period,  treatment  as  required 
by  paragraph  (j)(6)  of  this  section  may 
be  delved  for  a  reasonable  time. 

(iv)  The  requirements  in  this 
paragraph  (j)(3)  apply  to: 

(A)  All  painted  interior  surfaces 
within  the  unit  (including  ceilings  but 
excluding  furniture); 

(B)  The  entrance  and  hallway 
providing  ingress  or  egress  to  a  imit  in 
a  multi-unit  building;  and 

(C)  Exterior  surfaces  up  to  five  feet 
from  the  floor  or  ground  that  are  readily 
accessible  to  children  under  six  years  of 
age  (including  walls,  stairs,  decks, 
porches,  railings,  windows  and  doors, 
but  excluding  outbuildings  such  as 
garages  and  sheds). 

(4)  Additional  requirements  for  pre- 
1 978  units  with  children  under  6  with 
an  EBL.  (i)  In  addition  to  the 
requirements  of  paragraph  (j)(3)  of  this 
section,  for  a  dwelling  unit  constructed 
before  1978  that  is  occupied  by  a  family 
with  a  child  under  the  age  of  six  years 
with  an  identified  EBL  condition,  the 
initial  and  each  periodic  inspection  (as 
required  under  this  part)  must  include 
a  test  for  lead-based  paint  on  chewable 
surfaces.  Testing  is  not  required  if 
previous  testing  of  chewable  surfaces  is 
negative  for  lead-based  paint  or  if  the 
chewable  surfaces  have  already  been 
treated. 

(ii)  Testing  must  be  conducted  by  a 
State  or  local  health  or  housing  agency, 
an  inspector  certified  or  regulated  by  a 
State  or  local  health  or  housing  agency, 
or  an  organization  recognized  by  HUD. 
Lead  content  must  be  tested  by  using  an 
X-ray  fluorescence  analyzer  (XRF)  or  by 
laboratory  analysis  of  paint  samples. 
Where  lead-based  paint  on  chewable 
rurfaces  is  identified,  treatment  of  the 


paint  surface  in  accordance  with 
paragraph  (j)(6)  of  this  section  is 
required,  and  treatment  shall  be 
completed  within  the  time  limits  in 
paragr^h  (j)(3)  of  this  section. 

(iii)  Ine  requirements  in  paragraph 
(j)(4)  of  this  section  apply  to  all 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground  that  are 
readily  accessible  to  children  under  six 
years  of  age: 

(A)  Witnin  the  unit; 

(B)  The  entrance,  and  hallway 
providing  access  to  a  unit  in  a  multi¬ 
unit  building;  and 

(C)  Exterior  surfaces  (including  walls, 
stairs,  decks,  porches,  railings,  windows 
and  doors,  but  excluding  outbuildings 
such  as  garages  and  sheds). 

(5)  Treatment  of  chewable  surfaces 
without  testing.  In  lieu  of  the  procedures 
set  forth  in  paragraph  (j)(4)  of  this 
section,  the  HA  may,  at  its  discretion, 
waive  the  testing  requirement  and 
require  the  owner  to  treat  all  interior 
and  exterior  chewable  siurfaces  in 
accordance  with  the  methods  set  out  in 
paragraph  (j)(6)  of  this  section. 

(6)  Treatment  methods  and 
requirements.  Treatment  of  defective 
paint  surfaces  and  chewable  surfaces 
must  consist  of  covering  or  removal  of 
the  paint  in  accordance  with  the 
following  requirements: 

(i)  A  defective  paint  surface  shall  be 
treated  if  the  total  area  of  defective  paint 
on  a  component  is: 

(A)  More  than  10  square  feet  on  an 
exterior  wall; 

(B)  More  than  2  square  feet  on  an 
interior  or  exterior  component  with  a 
large  surface  area,  excluding  exterior 
walls  and  including,  but  not  limited  to, 
ceilings,  floors,  doors,  and  interior 
walls;  or 

(C)  More  than  10  percent  of  the  total 
surface  area  on  an  interior  or  exterior 
component  with  a  small  surface  area, 
including,  but  not  limited  to,  window 
sills,  baseboards  and  trim. 

(ii)  Acceptable  methods  of  treatment 
are:  removal  by  wet  scraping,  wet 
sanding,  chemical  stripping  on  or  off 
site,  replacing  painted  components, 
scraping  with  infra-red  or  coil  type  heat 
gun  with  temperatures  below  1100 
degrees,  HEPA  vacuum  sanding,  HEPA 
vacuum  needle  gun,  contained 
hydroblasting  or  high  pressure  wash 
with  HEPA  vacuum,  and  abrasive 
sandblasting  with  HEPA  vacuum. 
Surfaces  must  be  covered  with  durable 
materials  with  joints  and  edges  sealed 
and  caulked  as  needed  to  prevent  the 
escape  of  lead  contaminated  dust. 

(iii)  Prohibited  methods  of  removal 
are:  open  flame  burning  or  torching; 
machine  sanding  or  grinding  without  a 
HEPA  exhaust;  uncontained 
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hydroblasting  or  high  pressure  wash; 
and  dry  scraping  except  around 
electrical  outlets  or  except  when 
treating  defective  paint  spots  no  more 
than  two  square  feet  in  any  one  interior 
room  or  space  (hallway,  pantry,  etc.)  or 
totalling  no  more  than  twenty  square 
feet  on  exterior  surfaces. 

(iv)  During  exterior  treatment  soil  and 
playground  equipment  must  be 
protected  from  contamination. 

(v)  All  treatment  procedures  must  be 
concluded  with  a  thorough  cleaning  of 
all  surfaces  in  the  room  or  area  of 
treatment  to  remove  fine  dust  particles. 
Cleanup  must  be  accomplished  by  wet 
washing  surfaces  with  a  lead 
solubilizing  detergent  such  as  trisodium 
phosphate  or  an  equivalent  solution. 

(vi)  Waste  and  debris  must  be 
disposed  of  in  accordance  with  all 
applicable  Federal,  state  and  local  laws. 

(7)  Tenant  protection.  The  owner 
must  take  appropriate  action  to  protect 
residents  and  their  belongings  from 
hazards  associated  with  treatment 
procedures.  Residents  must  not  enter 
spaces  undergoing  treatment  until 
cleanup  is  completed.  Personal 
belongings  that  are  in  work  areas  must 
be  relocated  or  otherwise  protected  from 
contamination. 

(8)  Owner  information 
responsibilities.  Prior  to  execution  of  the 
HAP  contract,  the  owner  must  inform 
the  HA  and  the  family  of  any  knowledge 
of  the  presence  of  lead-based  paint  on 
the  surfaces  of  the  residential  unit. 

(9)  HA  data  collection  and 
recordkeeping  responsibilities,  (i)  The 
HA  must  attempt  to  obtain  annually 
from  local  health  agencies  the  names 
and  addresses  of  children  with 
identified  EBLs  and  must  annually 
match  this  information  with  the  names 
and  addresses  of  participants  under  this 
part.  If  a  match  occurs,  the  HA  must 
determine  whether  local  health  officials 
have  tested  the  unit  for  lead-based 
paint.  If  the  unit  has  lead-based  paint 
the  HA  must  require  the  owner  to  treat 
the  lead-based  paint.  If  the  owner  does 
not  complete  the  corrective  actions 
required  by  this  section,  the  family  must 
be  issued  a  certificate  or  voucher  to 
move. 

(ii)  The  HA  must  keep  a  copy  of  each 
inspection  report  for  at  least  three  years. 
If  a  dwelling  unit  requires  testing,  or  if 
the  dwelling  unit  requires  treatment  of 
chewable  surfaces  based  on  the  testing, 
the  HA  must  keep  the  test  results 
indefinitely  and,  if  applicable,  the 
owner  certification  of  treatment.  The 
records  must  indicate  which  chewable 
surfaces  in  the  dwelling  units  have  been 
tested  and  which  chewable  surfaces  in 
the  units  have  been  treated.  If  records 
establish  that  certain  chewable  surfaces 


were  tested  or  tested  and  treated  in 
accordance  with  the  standards 
prescribed  in  this  section,  such 
chewable  surfaces  do  not  have  to  be 
tested  or  treated  at  any  subsequent  time. 

(k)  Access  peiformance  requirement. 
The  dwelling  unit  must  be  able  to  be 
used  and  maintained  without 
unauthorized  use  of  other  private 
properties.  The  building  must  provide 
an  alternate  means  of  exit  in  case  of  fire 
(such  as  fire  stairs  or  egress  through 
windows). 

(l)  Site  and  Neighborhood. — (1) 
Performance  requirement.  The  site  and 
neighborhood  must  be  reasonably  free 
from  disturbing  noises  and 
reverberations  and  other  dangers  to  the 
health,  safety,  and  general  welfare  of  the 
occupants. 

(2)  Acceptability  criteria.  The  site  and 
neighborhood  may  not  be  subject  to 
serious  adverse  environmental 
conditions,  natural  or  manmade,  such  as 
dangerous  walks  or  steps;  instability; 
flooding,  poor  drainage,  septic  tank 
back-ups  or  sewage  hazards;  mudslides; 
abnormal  air  pollution,  smoke  or  dust; 
excessive  noise,  vibration  or  vehicular 
traffic;  excessive  accumulations  of  trash; 
vermin  or  rodent  infestation;  or  fire 
hazards. 

(m)  Sanitary  condition. — (1) 
Performance  requirement.  The  dwelling 
unit  and  its  equipment  must  be  in 
sanitary  condition. 

(2)  Acceptability  criteria.  The 
dwelling  unit  and  its  equipment  must 
be  free  of  vermin  and  rodent  infestation. 

(n)  Smoke  detectors  performance 
requirement. — (1)  Except  as  provided  in 
paragraph  (n)(2)  of  this  section,  each 
dwelling  unit  must  have  at  least  one 
battery-operated  or  hard-wired  smoke 
detector,  in  proper  operating  condition, 
on  each  level  of  the  dwelling  unit, 
including  basements  but  excepting 
crawl  spaces  and  unfinished  attics. 
Smoke  detectors  must  be  installed  in 
accordance  with  and  meet  the 
requirements  of  the  National  Fire 
Protection  Association  Standard  (NFPA) 
74  (or  its  successor  standards).  If  the 
dwelling  unit  is  occupied  by  any 
hearing-impaired  person,  smoke 
detectors  must  have  an  alarm  system, 
designed  for  hearing-impaired  persons 
as  specified  in  NFPA  74  (or  successor 
standards). 

(2)  For  units  assisted  prior  to  April  24, 
1993,  owners  who  installed  battery- 
operated  or  hard-wired  smoke  detectors 
prior  to  April  24, 1993  in  compliance 
with  HUD’s  smoke  detector 
requirements,  including  the  regulations 
published  on  July  30,  1992,  (57  FR 
33846),  will  not  be  required 
subsequently  to  comply  with  any 
additional  requirements  mandated  by 


NFPA  74  (i.e.,  the  owner  would  not  be 
required  to  install  a  smoke  detector  in 
a  basement  not  used  for  living  purposes, 
nor  would  the  owner  be  required  to 
change  the  location  of  the  smoke 
detectors  that  have  already  been 
installed  on  the  other  floors  of  the  unit). 

§982.402  Subsidy  standards. 

(a)  Purpose.  (1)  The  HA  must 
establish  subsidy  standards  that 
determine  the  number  of  bedrooms 
needed  for  families  of  different  sizes 
and  compositions. 

(2)  For  each  family,  the  HA 
determines  the  appropriate  number  of 
bedrooms  under  the  HA  subsidy 
standards  (family  unit  size)r 

(3)  The  family  unit  size  number  is 
entered  on  the^  certificate  or  voucher 
issued  to  the  family.  The  HA  issues  the 
family  a  voucher  or  certificate  for  the 
family  unit  size  when  a  family  is 
selected  for  participation  in  the 
program. 

(b)  Determining  family  unit  size.  The 
following  requirements  apply  when  the 
HA  determines  family  unit  size  under 
the  HA  subsidy  standards: 

(1)  The  subsidy  standeu'ds  must 
provide  for  the  smallest  number  of 
bedrooms  needed  to  house  a  family 
without  overcrowding. 

(2)  The  subsidy  standards  must  be 
consistent  with  space  requirements 
under  the  housing  quality  standards 
(See  §  982.401(d)). 

(3)  The  subsidy  standards  must  be 
applied  consistently  for  all  families  of 
like  size  and  composition. 

(4)  A  child  who  is  temporarily  away 
from  the  home  because  of  placement  in 
foster  care  is  considered  a  member  of 
the  family  in  determining  the  family 
unit  size. 

(5)  A  family  that  consists  of  a 
pregnant  woman  (with  no  other 
persons)  must  be  treated  as  a  two-person 
family. 

(6)  Any  live-in  aide  (approved  by  the 
HA  to  reside  in  the  unit  to  care  for  a 
family  member  who  is  disabled  or  is  at 
least  50  years  of  age)  must  be  counted 
in  determining  the  family  unit  size; 

(7)  Unless  a  live-in-aide  resides  with 
the  family,  the  family  unit  size  for  any 
family  consisting  of  a  single  person 
must  be  either  a  zero  or  one-bedroom 
unit,  as  determined  under  the  HA 
subsidy  standards.  - 

(8)  In  determining  family  unit  size  for 
a  particular  family,  the  HA  may  grant  an 
exception  to  its  established  subsidy 
standards  if  the  HA  determines  that  the 
exception  is  justified  by  the  age,  sex, 
health,  handicap,  or  relationship  of 
family  members  or  other  personal 
circumstances.  (For  a  single  person 
other  than  a  disabled  or  elderly  person 
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or  remaining  family  member,  such  HA 
exception  may  not  override  the 
limitation  in  paragraph  (b)(7)  of  this 
section.) 

(c)  Effect  of  family  unit  size — 
maximum  subsidy.  The  family  unit  size, 
as  determined  for  a  family  under  the  HA 
subsidy  standards,  is  used  to  determine 
the  maximum  rent  subsidy  for  the 
family: 

(1)  Certificate  program.  HUD 
establishes  fair  market  rents  by  number 
of  bedrooms.  The  sum  of  the  initial 
contract  rent  plus  any  utility  allowance 
may  not  exceed  either: 

(1)  The  FMR/exception  rent  limit  for 
the  family  unit  size;  or 

(ii)  The  FMR/exception  rent  limit  for 
the  imit  rented  by  the  family. 

(2)  Voucher  program.  The  HA 
establishes  payment  standards  by 
number  of  l^drooms.  The  payment 
standard  for  the  family  must  be  the 
lower  of: 

(1)  The  payment  standard  for  the 
family  unit  size;  or 

(ii)  The  payment  standard  for  the  unit 
rented  by  the  family. 

(d)  Size  of  unit  occupied  by  family.  (1) 
The  family  may  lease  an  otherwise 
acceptable  dwelling  imit  with  fewer 
bedrooms  than  the  family  unit  size. 
However,  the  dwelling  unit  must  meet 
the  applicable  HQS  space  requirements. 

(2)  The  family  may  lease  an  otherwise 
acceptable  dwelling  imit  with  more 
bedrooms  than  the  family  unit  size. 

§  982.403  Terminating  HAP  contract  When 
unit  is  too  big  or  too  snuiii. 

(a)  Violation  of  HQS  space  standards. 

(1)  Paragraph  (a)  of  this  section  applies 
to  the  tenant-based  certificate  program 
and  voucher  program. 

(2)  If  the  HA  determines  that  a  unit 
does  not  meet  the  HQS  space  standards 
because  of  an  increase  in  family  size  or 
a  change  in  family  composition,  the  HA 
must  issue  the  family  a  new  certificate 
or  voucher,  and  the  family  and  HA  must 
try  to  find  an  acceptable  imit  as  soon  as 
possible. 

(3)  If  an  acceptable  unit  is  available 
for  rental  by  the  family,  the  HA  must 
terminate  the  HAP  contract  in 
accordance  with  its  terms. 

(b)  Certificate  program  only — Subsidy 
too  big  for  family  size. 

(1)  Paragraph  (b)  of  this  section 
applies  to  the  tenant-based  certificate 
program. 

(2)  The  HA  must  issue  the  family  a 
new  certificate,  and  the  family  and  HA 
must  try  to  find  an  acceptable  unit  as 
soon  as  possible  if: 

(i)  The  family  is  residing  in  a  dwelling 
unit  with  a  larger  number  of  bedrooms 
than  appropriate  for  the  family  unit  size 
under  the  HA  subsidy  standards;  and 


(ii)  The  gross  rent  for  the  unit  (sum  of 
the  contract  rent  plus  any  utility 
allowance  for  the  unit  size  leased) 
exceeds  the  FMR/exception  rent  limit 
for  the  family  unit  size  under  the  HA 
subsidy  standards. 

(3)  The  HA  must  notify  the  family  that 
exceptions  to  the  subsidy  standards  may 
be  granted,  and  the  circumstances  in 
which  the  grant  of  an  exception  will  be 
considered  by  the  HA. 

(4)  If  an  acceptable  unit  is  available 
for  rental  by  the  family  within  the  FMR/ 
exception  rent  limit,  the  HA  must 
terminate  the  HAP  contract  in 
accordance  with  its  terms. 

(c)  Termination.  When  the  HA 
terminates  the  HAP  contract  (under 
paragraphs  (a)  or  (b)  of  this  section): 

(1)  The  HA  must  notify  the  family  and 
the  owner  of  the  termination;  and 

(2)  The  HAP  contract -terminates  at  the 
end  of  the  calendar  month  that  follows 
the  calendar  month  in  which  the  HA 
gives  such  notice  to  the  owner. 

(3)  The  family  may  move  to  a  new 
imit  in  accordance  with  §  982.314. 

§  982.404  Maintenance:  Owner  and  family 
responsibility;  HA  remedies. 

(a)  Owner  obligation.  (1)  The  owner 
must  maintain  the  unit  in  accordance 
with  HQS. 

(2)  If  the  owner  fails  to  maintain  the 
dwelling  unit  in  accordance  with  HQS, 
the  HA  must  take  prompt  and  vigorous 
action  to  enforce  the  owner  obligations. 
HA  remedies  for  such  breach  of  the  HQS 
include  termination,  suspension  or 
reduction  of  housing  assistance 
payments  and  termination  of  the  HAP 
contract. 

(3)  The  HA  must  not  make  any 
housing  assistance  payments  for  a 
dwelling  unit  that  fails  to  meet  the  HQS, 
unless  the  owner  corrects  the  defect 
within  the  period  specified  by  the  HA 
and  the  HA  verifies  the  correction.  If  a 
defect  is  life  threatening,  the  owner 
must  correct  the  defect  within  no  more 
than  24  hours.  For  other  defects,  the 
owner  must  correct  the  defect  within  no 
more  than  30  calendar  days  (or  any  HA- 
approved  extension). 

(4)  The  owner  is  not  responsible  for 
a  breach  of  the  HQS  that  is  not  caused 
by  the  owner,  and  for  which  the  family 
is  responsible  (as  provided  in 

§  982.404(b)  and  §  982.551  (c)). 
(However,  the  HA  may  terminate 
assistance  to  a  family  because  of  HQS 
breach  caused  by  the  family.) 

(b)  Family  obligation.  (1)  The  family 
is  responsible  for  a  breach  of  the  HQS 
that  is  caused  by  any  of  the  following: 

(i)  The  family  fails  to  pay  for  any 
utilities  that  the  owner  is  not  required 
to  pay  for,  but  which  are  to  be  paid  by 
the  tenant; 


(ii)  The  family  fails  to  provide  and 
maintain  any  appliances  that  the  owner 
is  not  required  to  provide,  but  which  are 
to  be  provided  by  the  tenant;  or 

(iii)  Any  mem^r  of  the  household  or 
guest  damages  the  dwelling  unit  or 
premises  (damages  beyond  ordinary 
wear  and  tear). 

(2)  If  an  HQS  breach  caused  by  the 
family  is  life  threatening,  the  family 
must  correct  the  defect  within  no  more 
than  24  hours.  For  other  family-caused 
defects,  the  family  must  correct  the 
defect  within  no  more  than  30  calendar 
days  (or  any  HA-approved  extension). 

(3)  If  the  family  nas  caused  a  breach 
of  the  HQS,  the  HA  must  take  prompt 
and  vigorous  action  to  enforce  the 
family  obligations.  The  HA  may 
terminate  assistance  for  the  family  in 
accordance  with  §  982.552. 

§  982.405  HA  periodic  unit  inspection. 

(a)  The  HA  must  inspect  the  unit 
leased  to  a  family  at  least  annually,  and 
at  other  times  as  needed,  to  determine 
if  the  unit  meets  HQS. 

(b)  The  HA  must  conduct  supervisory 
quality  control  HQS  inspections. 

(c)  lb  scheduling  inspections,  the  HA 
must  consider  complaints  and  any  other 
information  brought  to  the  attention  of 
the  HA. 

(d)  The  HA  must  notify  the  owner  of 
defects  shown  by  the  inspection. 

(e)  The  HA  may  not  charge  the  family 
or  owner  for  initial  inspection  or 
reinspection  of  the  unit. 

§  982.406  Enforcement  of  HQS. 

Part  982  does  not  create  any  right  of 
the  family,  or  any  party  other  than  HUD 
or  the  HA,  to  require  enforcement  of  the 
HQS  requirements  by  HUD  or  the  HA, 
or  to  assert  any  claim  against  HUD  or 
the  HA,  for  damages,  injunction  or  other 
relief,  for  alleged  failure  to  enforce  the 
HQS. 

Subpart  J — Housing  Assistance 
Payments  Contract  and  Owner 
Responsibiiity 

§  982.451  Housing  assistance  payments 
contract 

(a)  The  housing  assistance  payments 
contract  (HAP  contract)  is  a  contract 
between  the  HA  and  an  owner.  In  the 
HAP  contract  for  tenant-based 
assistance,  the  owner  agrees  to  lease  a 
specified  dwelling  unit  to  a  specified 
eligible  family,  and  tbe  HA  agrees  to 
m^e  monthly  housing  assistance 
payments  to  die  owner  for  the  family. 

(b) (1)  The  HAP  contract  must  be  in 
the  form  required  by  HUD. 

(2)  The  term  of  the  HAP  contract  is 
the  same  as  the  term  of  the  lease. 

(c) (1)  The  amount  of  the  monthly 
housing  assistance  payment  by  the  HA 
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to  the  owner  is  determined  by  the  HA 
in  accordance  with  HUD  regulations 
and  other  requirements.  The  amo\mt  of 
the  housing  assistance  payment  is 
subject  to  change  during  the  HAP 
contract  term. 

(2)  The  monthly  housing  assistance 
payment  by  the  HA  is  credited  toward 
the  monthly  rent  to  owner  imder  the 
family’s  lease. 

(3)  The  total  of  rent  paid  by  the  tenant 
plus  the  HA  housing  assistance  payment 
to  the  owner  may  not  be  more  than  the 
rent  to  owner.  The  owner  must 
immediately  return  any  excess  payment 
to  the  HA. 

(4) (i)  The  part  of  the  rent  to  owner 
which  is  paid  by  the  tenant  may  not  be 
more  than: 

(A)  The  rent  to  owner;  minus 

(B)  The  HA  housing  assistance 
payment  to  the  owner. 

(ii)  The  owner  may  not  demand  or 
accept  any  rent  payment  from  the  tenant 
in  excess  of  this  maximum,  and  must 
immediately  return  any  excess  rent 
payment  to  the  tenant. 

(iii)  The  family  is  not  responsible  for 
payment  of  the  portion  of  rent  to  owner 
covered  by  the  housing  assistance 
payment  under  the  HAP  contract 
between  the  owner  and  the  HA.  See 

§  982.310(b). 

(5)  The  HA  must  pay  the  housing 
assistance  payment  promptly  when  due 
to  the  owner  in  accordance  with  the 
HAP  contract.  If  the  HA  fails  to  make 
timely  payment,  the  HA  may  be 
obligated  to  pay  a  late  payment  fee  in 
accordance  widi  State  or  local  law. 
However,  unless  authorized  by  HUD  the 
HA  may  only  use  the  following  sources 
for  payment  of  any  such  late  payment 
fee: 

(i)  Administrative  fee  income;  or 

(ii)  The  administrative  fee  reserve. 

§982.452  Owner  responsibilities. 

(a)  The  owner  is  responsible  for 
performing  all  of  the  owner’s  obligations 
imder  the  HAP  contract  and  the  lease. 

(b)  The  owner  is  responsible  for: 

(1)  Performing  all  management  and 
rental  functions  for  the  assisted  unit, 
including  selecting  a  certificate-holder 
or  voucher-holder  to  lease  the  unit,  and 
deciding  if  the  family  is  suitable  for 
tenancy  of  the  unit. 

(2)  Maintaining  the  unit  in  accordance 
with  HQS,  including  performance  of 
ordinary  and  extraordinary 
maintenance. 

(3)  Complying  with  equal  opportunity 
requirements. 

(4)  Preparing  and  furnishing  to  the 
HA  information  required  under  the  HAP 
contract. 

(5)  Collecting  from  the  family: 

(i)  Any  security  deposit. 


(ii)  The  tenant  contribution 

(the  part  of  rent  to  owner  not  covered 
by  the  housing  assistance  payment). 

(iii)  Any  charges  for  unit  damage  by 
the  family. 

(6)  Enforcing  tenant  obligations  under 
the  lease. 

(7)  Paying  for  utilities  and  services 
(unless  paid  by  the  family  under  the 
lease). 

(c)  For  provisions  on  modifications  to 
a  dwelling  unit  occupied  or  to  be 
occupied  by  a  disabled  person,  see  24 
CFR  100.203. 

§  982.453  Owmer  breach  of  contract 

(a)  Any  of  the  following  actions  by  the 
owner  (including  a  principal  or  other 
interested  party)  is  a  breach  of  the  HAP 
contract  by  the  owner: 

(1)  If  the  owner  has  violated  any 
obligation  under  the  HAP  contract  for 
the  dwelling  unit,  including  the  owner’s 
obligation  to  maintain  the  unit  in 
accordance  with  the  HQS. 

(2)  If  the  owner  has  violated  any 
obligation  under  any  other  housing 
assistance  payments  contract  under 
Section  8  of  the  1937  Act  (42  U.S.C. 
1437f). 

(3)  If  the  owner  has  committed  fr^ud, 
bribery  or  any  other  corrupt  or  criminal 
act  in  connection  with  any  federal 
housing  program. 

(4)  For  projects  with  mortgages 
insured  by  HUD  or  loans  made  by  HUD, 
if  the  owner  has  failed  to  comply  with 
the  regulations  for  the  applicable 
mortgage  insurance  or  loan  program, 
with  the  mortgage  or  mortgage  note,  or 
with  the  regulatory  agreement;  or  if  the 
owner  has  committed  fraud,  bribery  or 
any  other  corrupt  or  criminal  act  in 
connection  with  the  mortgage  or  loan. 

(5)  If  the  owner  has  engaged  in  drug¬ 
trafficking. 

(b)  The  HA  rights  and  remedies 
against  the  owner  under  tlie  HAP 
contract  include  recovery  of 
overpayments,  abatement  or  other 
reduction  of  housing  assistance 
payments,  termination  of  housing 
assistance  payments,  and  termination  of 
the  HAP  contract. 

§  982.454  Termination  of  HAP  contract: 
Insufficient  funding. 

The  HA  may  terminate  the  HAP 
contract  if  the  HA  determines,  in 
accordance  with  HUD  requirements, 
that  funding  under  the  consolidated 
ACC  is  insufficient  to  support  continued 
assistance  for  families  in  the  program. 
See  §  982.455  concerning  owner  notice 
of  termination. 

§  982.455  Termination  of  HAP  contract: 
Expiration  and  opt-out 

(a)  Automatic.  The  HAP  contract 
terminates  automatically  180  calendar 


days  after  the  last  housing  assistance 
payment  to  the  owner. 

(b)  Owner  termination  notice.  (1)  Law. 
Paragraph  (b)  of  this  section  implements 
Section  8(c)  (9)  and  (10)  of  the  1937  Act 
(42  U.S.C.  1437f(c)  (9)  and  (10))  for  the 
tenant-based  Section  8  programs. 

(2)  Definitions.  The  following  terms 
are  defined  for  purposes  of  this  section: 

(i)  Termination.  Termination  of  the 
HAP  contract  because  of: 

(A)  Owner  opt-out;  or 

(B)  Expiration  of  the  HAP  contract. 

(ii)  Opt-out.  Owner’s  decision  to 
terminate  tenancy  of  an  assisted  family 
for  “other  good  cause’’  that  is  a  business 
or  economic  reason  for  termination  of 
tenancy.  See  §  982.310  (a)(3)  and  (d). 

(iii)  Expiration.  “Expiration”  means 
the  occurrence  of  either  of  the  following 
events: 

(A)  Automatic  termination  of  the  HAP 
contract  when  180  calendar  days  have 
passed  since  the  last  housing  assistance 
payment. 

(B)  An  HA  determination,  in 
accordance  with  HUD  requirements, 
that  the  HAP  contract  must  be 
terminated  because  there  is  insufficient 
funding  under  the  consolidated  ACC  to 
support  continued  assistance  for 
families  in  the  program. 

(3)  Owner  termination  notice.  Not  less 
than  90  calendar  days  hefore  a 
termination  of  a  tenant-based  HAP 
contract  because  of  an  opt-out  or 
expiration,  the  owner  must  provide 
written  notice  of  the  termination  to  the 
HUD  field  office,  the  HA  and  the  family. 
The  owner’s  notice  must  specify  the 
reasons  for  the  termination.  The  notice 
must  contain  sufficient  detail  to  enable 
the  HUD  field  office  to  evaluate  whether 
the  termination  is  lawful  and  whether 
there  are  additional  actions  that  can  be 
taken  by  HUD  to  avoid  the  termination. 
The  owner’s  notice  must  state  that  the 
owner  and  the  HA  may  agree  to  a 
renewal  of  the  HAP  contract,  thus 
avoiding  the  termination. 

(4)  HUD  review  of  owner  termination 
notice,  (i)  The  HUD  field  office  must 
review  the  owner’s  notice,  and  consider 
whether  there  are  additional  actions 
which  should  be  taken  to  avoid  the 
termination. 

(ii)  For  a  unit  assisted  under  the 
certificate  program: 

(A)  The  HUD  field  office  will 
determine  whether  the  HA  has  properly 
adjusted  the  contract  rent  in  accordance 
with  the  HAP  contract  and  HUD 
regulations.  If  not  the  HUD  field  office 
will  require  the  HA  to  make  a  proper 
adjustment  of  the  contract  rent  in 
accordance  with  the  HAP  contract  and 
the  regulation. 

(B)  In  case  of  termination  because  of 
an  opt-out,  the  owner  must  be  off'ered 
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the  opportunity  to  enter  into  a  new  HAP 
contract  (and  assisted  lease)  at  the 
•maximum  initial  contract  rent  allowed 
Jwithin  the  FMR/exception  rent  limit). 
However,  the  rent  to  owner  may  not 
exceed  the  reasonable  rent  for  a 
comparable  unassisted  unit. 

(iii)  The  HUD  held  office  will  issue  a 
written  finding  of  the  legality  of  the 
HAP  contract  termination  and  the 
reasons  for  the  termination  as  stated  in 
the  owner’s  notice,  including  any 
actions  taken  to  avoid  the  termination. 
Within  30  calendar  days  of  HUD’s 
finding,  the  owner  must  provide  written 
notice  of  HUD's  decision  to  the  tenant. 

(iv)  The  owner  may  proceed  with 
eviction  whether  the  HUD  field  office 
approves  or  disapproves,  or  fails  to 
complete  the  required  review  of  the 
owner  notice,  before  expiration  of  the  90 
calendar  day  review  period. 

§982.456  Third  parties. 

(a)  Even  if  the  family  continues  to 
occupy  the  unit,  the  HA  may  exercise 
any  ri^ts  and  remedies  against  the 
owner  under  the  HAP  contract. 

(b)  The  family  is  not  a  party  to  or 
third  party  beneficiary  of  the  HAP 
contract.  The  family  may  not  exercise 
any  right  or  remedy  against  the  owner 
under  the  HAP  contract.  (However,  the 
tenant  may  exercise  any  right  or 
remedies  against  the  owner  under  the 
lease  between  the  tenant  and  the 
owner.) 

(c)  The  HAP  contract  shall  not  be 
construed  as  creating  any  right  of  the 
family  or  other  third  party  (other  than 
HUD)  to  enforce  any  provision  of  the 
HAP  contract,  or  to  assert  any  claim 
against  HUD,  the  HA  or  the  owner 
under  the  HAP  contract. 

§  982.457  Owner  refusal  to  lease. 

(a)  Section  8(t)  of  the  1937  Act  (42 
U.S.C.  1437f(t))  provides  that  an  owner 
who  has  entered  into  a  HAP  contract 
under  Section  8  of  the  1937  Act  on 
behalf  of  any  tenant  in  a  multifamily 
housing  project  shall  not  refuse: 

(1)  To  lease  any  available  dwelling 
unit  in  any  multifamily  housing  project 
of  the  owner  that  rents  for  an  amount 
not  greater  than  the  fair  market  rent  for 
a  comparable  imit  to  a  holder  of  a  rental 
certificate  under  Section  8  and  to  enter 
into  a  HAP  contract  respecting  the  unit, 
if  a  proximate  cause  of  the  refusal  is  the 
status  of  the  prospective  tenant  as  a 
holder  of  a  certificate;  or 

(2)  To  lease  any  available  dwelling 
unit  in  any  multifamily  housing  project 
of  the  owner  to  a  voucher  holder  and  to 
enter  into  a  HAP  contract  respecting  the 
unit,  a  proximate  cause  of  which  is  the 
status  of  such  prospective  tenant  as  a 
holder  of  such  voucher. 


(b)  For  the  purposes  of  Section  8(t), 
the  term  multifamily  housing  project 
means  a  residential  building  containing 
more  than  four  dwelling  units. 

Subpart  K — Rent  and  Housing 
Assistance  Payment— [Reserved] 

Subpart  L — Family  Obligations;  Denial 
and  Termination  of  Assistance 

§982.551  Obligations  of  participant 

(a)  Purpose.  This  section  states  the 
obligations  of  a  participant  family  under 
the  program. 

(b)  Supplying  required  information. — 

(1)  The  family  must  supply  any 
information  Aat  the  HA  or  HUD 
determines  is  necessary  in  the 
administration  of  the  program, 
including  submission  of  required 
evidence  of  citizenship  or  eligible 
immigration  status  (as  provided  by  24 
CFR  part  812).  “Information”  includes 
any  requested  certification,  release  or 
other  documentation. 

(2)  The  family  must  supply  any 
information  rec^uested  by  the  HA  or 
HUD  for  use  in  a  regularly  scheduled 
reexamination  or  interim  reexamination 
of  family  income  and  composition  in 
accordance  with  HUD  requirements.  For 
provisions  on  reexamination  and 
computation  of  family  income,  see  24 
CFR  part  813. 

(3)  The  family  must  disclose  and 
verify  social  security  numbers  (as 
provided  by  24  CFR  part  750)  and  must 
sign  and  submit  consent  forms  for 
obtaining  in  formation  in  accordance 
with  24  CFR  part  760  and  24  CFR  part 
813. 

(4)  Any  information  supplied  by  the 
family  must  be  true  and  complete. 

(c)  HQS  breach  caused  by  family.  The 
family  is  responsibli^for  an  HQS  breach 
caused  by  the  family  as  descril^d  in 

§  982.404(b). 

(d)  Allowing  HA  inspection.  The 
family  must  allow  the  HA  to  inspect  the 
unit  at  reasonable  times  and  after 
reasonable  notice. 

(e)  Violation  of  lease.  The  family  may 
not  commit  any  serious  or  repeated 
violation  of  the  lease. 

(f)  Family  notice  of  move  or  lease 
termination.  The  family  must  notify  the 
HA  and  the  owner  before  the  family 
moves  out  of  the  unit,  or  terminates  the 
lease  on  notice  to  the  owner.  See 

§  982.314(d). 

(g)  Owner  eviction  notice.  The  family 
must  promptly  give  the  HA  a  copy  of 
any  owner  eviction  notice. 

fh)  Use  and  occupancy  of  uiut. — (1) 
The  family  must  use  the  assisted  imit 
for  residence  by  the  family.  The  unit 
must  be  the  family’s  only  residence. 

(2)  The  composition  of  the  assisted 
family  residing  in  the  unit  must  be 


approved  by  the  HA.  The  family  must 
promptly  inform  the  HA  of  the  birth, 
adoption  or  court-awarded  custody  of  a 
child.  The  family  must  request  HA 
approval  to  add  any  other  family 
member  as  an  occupant  of  the  unit. 

(3)  The  family  must  promptly  notify 
the  HA  if  any  family  member  no  longer 
resides  in  the  unit. 

(4)  If  the  HA  has  given  approval,  a 
foster  child  or  a  live-in-aide  may  reside 
in  the  unit.  The  HA  has  the  discretion 
to  adopt  reasonable  policies  concerning 
residence  by  a  foster  child  or  a  live-in- 
aide,  and  defining  when  HA  consent 
may  be  given  or  denied. 

(5)  Members  of  the  household  may 
engage  in  legal  profitmaking  activities  in 
the  unit,  but  only  if  such  activities  are 
incidental  to  primary  use  of  the  unit  for 
residence  by  members  of  the  family. 

(6)  The  family  must  not  sublease  or  let 
the  unit. 

(7)  The  family  must  not  assign  the 
lease  or  transfer  the  unit. 

(i)  Absence  from  unit.  The  family 
must  supply  any  information  or 
certification  requested  by  the  HA  to 
verify  that  the  family  is  living  in  the 
unit,  or  relating  to  family  absence  from 
the  unit,  including  any  HA-requested 
information  or  certification  on  the 
purposes  of  family  absences.  The  family 
must  cooperate  with  the  HA  for  this 
purpose.  The  family  must  promptly 
notify  the  HA  of  absence  firom  the  unit. 

(j)  Interest  in  unit.  The  family  must 
not  own  or  have  any  interest  in  the  unit. 

(k)  Fraud  and  other  program 
violation.  The  members  of  the  family 
must  not  commit  firaud,  bribery  or  any 
other  corrupt  or  criminal  act  in 
connection  with  the  programs. 

(l)  Crime  by  family  members.  The 
members  of  the  family  may  not  engage 
in  drug-related  criminal  activity,  or 
violent  criminal  activity  (see  §  982.553). 

(m)  Other  housing  assistance.  An 
assisted  family,  dr  members  of  the 
family,  may  not  receive  Section  8 
tenant-based  assistance  while  receiving 
another  housing  subsidy,  for  the  same 
unit  or  for  a  different  unit,  under  any 
duplicative  (as  determined  by  HUD  or 
in  accordance  with  HUD  requirements) 
federal.  State  or  local  housing  assistance 
program. 

§  982.552  HA  denial  or  termination  of 
assistance  for  family. 

(a)  Action  or  inaction  by  family. — tl) 
This  section  states  the  grounds  on 
which  an  HA  may  deny  assistance  for 
an  applicant  or  terminate  assistance  for 
a  participant  under  the  programs 
because  of  the  family’s  action  or  failure 
to  act.  The  provisions  of  this  section  do 
not  affect  denial  or  termination  of 
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assistance  for  grounds  other  than  action 
or  failure  to  act  by  the  family. 

(2)  Denial  of  assistance  for  an 
applicant  may  include  any  or  all  of  the 
following:  denying  listing  on  the  HA 
waiting  list,  denying  or  withdrawing  a 
certificate  or  voucher,  refusing  to  enter 
into  a  HAP  contract  or  approve  a  lease, 
and  refusing  to  process  or  provide 
assistance  under  portability  procedures. 

(3)  Termination  of  assistance  for  a 
participant  may  include  any  or  all  of  the 
following:  refusing  to  enter  into  a  HAP 
contract  or  approve  a  lease,  terminating 
housing  assistance  payments  imder  an 
outstanding  HAP  contract,  and  refusing 
to  process  or  provide  assistance  imder 
portability  procedures. 

(4)  This  section  does  not  limit  or 
affect  exercise  of  the  HA  rights  and 
remedies  against  the  owner  under  the 
HAP  contract,  including  termination, 
suspension  or  reduction  of  housing 
assistance  payments,  or  termination  of 
the  HAP  contract. 

(b)  Grounds  for  denial  or  termination 
of  assistance.  The  HA  may  at  any  time 
deny  program  assistance  for  an 
applicant,  or  terminate  program 
assistance  for  a  participant,  for  any  of 
the  following  grounds: 

(1)  If  the  family  violates  any  family 
obligations  under  the  program  (see 
§982.551). 

(2)  If  any  member  of  the  family  has 
ever  been  evicted  from  public  housing. 

(3)  If  an  HA  has  ever  terminated 
assistance  under  the  certificate  or 
voucher  program  for  any  member  of  the 
family. 

(4)  If  any  member  of  the  family 
commits  drug-related  criminal  activity, 
or  violent  criminal  activity  (see 
§982.553). 

(5)  If  any  member  of  the  family 
commits  fraud,  bribery  or  any  other 
corrupt  or  criminal  act  in  connection 
with  any  federal  housing  program. 

(6)  If  the  family  currently  owes  rent  or 
other  amounts  to  the  HA  or  to  another 
HA  in  connection  with  Section  8  or 
public  housing  assistance  under  the 
1937  Act. 

(7)  If  the  family  has  not  reimbursed 
any  HA  for  amounts  paid  to  an  owner 
under  a  HAP  contract  for  rent,  damages 
to  the  unit,  or  other  amounts  owed  by 
the  family  under  the  lease. 

(8)  If  the  family  breaches  an 
agreement  with  the  HA  to  pay  amounts 
owed  to  an  HA,  or  amounts  paid  to  an 
owner  by  an  HA.  (The  HA,  at  its 
discretion,  may  offer  a  family  the 
opportunity  to  enter  an  agreement  to 
pay  amounts  owed  to  an  HA  or  amounts 
paid  to  an  owner  by  an  HA.  The  HA 
may  prescribe  the  terms  of  the 
agreement.) 


(9)  If  a  family  participating  in  the  FSS 
program  fails  to  comply,  wi^out  good 
cause,  with  the  family’s  FSS  contract  of 
participation. 

(10)  If  the  family  has  engaged  in  or 
threatened  abusive  or  violent  behavior 
toward  HA  personnel. 

(c)  HA  discretion  to  consider 
circumstances. — (1)  In  deciding  whether 
to  deny  or  terminate  assistance  because 
of  action  or  failure  to  act  by  members  of 
the  family,  the  HA  has  discretion  to 
consider  all  of  the  circumstances  in 
each  case,  including  the  seriousness  of 
the  case,^the  extent  of  participation  or 
culpability  of  individual  family 
members,  and  the  ejects  of  denial  or 
termination  of  assistance  on  other 
family  members  who  were  not  involved 
in  the  action  or  failure. 

(2)  The  HA  may  impose,  as  a 
condition  of  continued  assistance  for 
other  family  members,  a  requirement 
that  family  members  who  participated 
in  or  were  culpable  for  the  action  or 
failure  will  not  reside  in  the  unit.  The 
HA  may  permit  the  other  members  of  a 
participant  family  to  continue  receiving 
assistance. 

(d)  Requirement  to  sign  consent 
forms.  The  HA  must  deny  or  terminate 
assistance  if  any  member  of  the  family 
fails  to  sign  and  submit  consent  forms 
for  obtaining  information  in  accordance 
with  24  CFR  part  760  and  24  CFR  part 
813. 

(e)  Restriction  on  assistance  to 
noncitizens.  The  family  must  submit 
required  evidence  of  citizenship  or 
eligible  immigration  status.  See  24  CFR 
812.9  for  a  statement  of  circiunstances 
in  which  the  HA  must  deny  or  terminate 
assistance  because  a  family  member 
does  not  establish  citizenship  or  eligible 
immigration  status,  and  the  applicable 
informal  hearing  procedures.  See  24 
CFR  812.10  for  provisions  on  assistance 
for  mixed  families  (families  whose 
members  include  those  with  eligible 
immigration  status,  and  those  without 
eligible  immigration  status)  instead  of 
denial  or  termination  of  assistance,  and 
for  provisions  on  deferral  of  termination 
of  assistance. 

(f)  Information  for  family.  The  HA 
must  give  the  family  a  written 
description  of:  - 

(1)  Family  obligations  under  the 
program. 

(2)  The  grounds  on  which  the  HA  may 
deny  or  terminate  assistance  because  of 
family  action  or  failure  to  act. 

(3)  The  HA  informal  hearing 
procedures. 

§982.553  Crime  by  family  members. 

(a)  At  any  time,  the  HA  may  deny 
assistance  to  an  applicant,  or  terminate 


assistance  to  a  participant  family  if  any 
member  of  the  family  commits: 

(1)  Drug-related  criminal  activity;  or 

(2)  Violent  criminal  activity. 

(h)  If  the  HA  seeks  to  deny  or 

terminate  assistance  because  of  illegal 
use,  or  possession  for  personal  use,  of  a 
controlled  substance,  such  use  or 
possession  must  have  occurred  within 
one  year  before  the  date  that  the  HA 
provides  notice  to  the  family  of  the  HA 
determination  to  deny  or  terminate 
assistance.  The  HA  may  not  deny  or 
terminate  assistance  for  such  use  or 
possession  by  a  family  member,  if  the 
family  member  can  demonstrate  that  he 
or  she: 

(1)  Has  an  addiction  to  a  controlled 
substance,  has  a  record  of  such  an 
impairment,  or  is  regarded  as  having 
such  an  impairment;  and 

(2)  Is  recovering,  or  has  recovered 
from,  such  addiction  and  does  not 
currently  use  or  possess  controlled 
substances.  The  HA  may  require  a 
family  member  who  has  engaged  in  the 
illegal  use  of  drugs  to  submit  evidence 
of  participation  in,  or  successful 
completion  of,  a  treatment  program  as  a 
condition  to  being  allowed  to  reside  in 
the  unit. 

(c)  Evidence  of  criminal  activity.  In 
determining  whether  to  deny  or 
terminate  assistance  based  on  drug- 
related  criminal  activity  or  violent 
criminal  activity,  the  HA  may  deny  or 
terminate  assistance  if  the 
preponderance  of  evidence  indicates 
that  a  family  member  has  engaged  in 
such  activity,  regardless  of  whether  the 
family  member  has  been  arrested  or 
convicted. 

§  982.554  Informal  review  for  applicant 

(a)  Notice  to  applicant.  The  HA  must 
give  an  applicant  for  participation 
prompt  notice  of  a  decision  denying 
assistance  to  the  applicant.  The  notice 
must  contain  a  brief  statement  of  the 
reasons  for  the  HA  decision.  The  notice 
must  also  state  that  the  applicant  may 
request  an  informal  review  of  the 
decision  and  must  describe  how  to 
obtain  the  informal  review. 

(b)  Informal  review  process.  The  HA 
must  give  an  applicant  an  opportunity 
for  an  informal  review  of  the  HA 
decision  denying  assistance  to  the 
applicant.  The  administrative  plan  must 
state  the  HA  procedures  for  conducting 
an  informal  review.  The  HA  review 
procedures  must  comply  with  the 
following: 

(1)  The  review  may  be  conducted  by 
any  person  or  persons  designated  by  the 
HA,  other  than  a  person  who  made  or 
approved  the  decision  under  review  or 
a  subordinate  of  this  person. 
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(2)  The  applicant  must  be  given  an 
opportunity  to  present  written  or  oral 
objections  to  the  HA  decision. 

(3)  The  HA  must  notify  the  applicant 
of  the  HA  final  decision  after  the 
informal  review,  including  a  brief 
statement  of  the  reasons  for  the  final 
decision. 

(c)  When  informal  review  is  not 
required.  The  HA  is  not  required  to 
provide  the  applicant  an  opportunity  for 
an  informal  review  for  any  of  the 
following: 

(1)  Discretionary  administrative 
determinations  by  the  HA. 

(2)  General  policy  issues  or  class 
grievances. 

(3)  A  determination  of  the  family  unit 
size  under  the  HA  subsidy  standards. 

(4)  An  HA  determination  not  to 
approve  an  extension  or  suspension  of 
a  certificate  or  voucher  term. 

(5)  An  HA  determination  not  to  grant 
approval  to  lease  a  unit  under  the 
program  or  to  approve  a  proposed  lease. 

(6)  An  HA  determination  that  a  unit 
selected  by  the  applicant  is  not  in 
compliance  with  HQS. 

(7)  An  HA  determination  that  the  imit 
is  not  in  accordance  with  HQS  because 
of  the  family  size  or  composition. 

(d)  Restrictions  on  assistance  for 
noncitizens.  The  informal  hearing 
provisions  for  the  denial  of  assistance 
on  the  basis  of  ineligible  imrnigration 
status  are  contained  in  24  CFR  812.9. 

§  982.555  Informal  hearing  for  participant 

(a)  When  hearing  is  required. — (1)  An 
HA  must  give  a  participant  family  an 
opportimity  for  an  informal  hearing  to 
consider  whether  the  following  HA 
decisions  relating  to  the  individual 
circumstances  of  a  participant  family 
are  in  accordance  with  the  law,  HUD 
regulations  and  HA.  policies: 

(i)  A  determination  of  the  family’s 
annual  or  adjusted  income,  and  the  use 
of  such  income  to  compute  the  housing 
assistance  payment. 

(ii)  A  determination  of  the  appropriate 
utility  allowance  (if  any)  for  tenant-paid 
utilities  ftnm  the  HA  utility  allowance 
schedule. 

(iii)  A  determination  of  the  family 
unit  size  under  the  HA  subsidy 
standards. 

(iv)  A  determination  that  a  certificate 
program  family  is  residing  in  a  unit  with 
a  larger  number  of  bedrooms  than 
appropriate  for  the  family  unit  size 
-under  the  HA  subsidy  standards,  or  the 
HA  determination  to  deny  the  family’s 
request  for  an  exception  from  the 
standards. 

(v)  A  determination  to  terminate 
assistance  for  a  participant  family 
because  of  the  family’s  action  or  failure 
to  act  (see  §  982.55  2h 


(vi)  A  determination  to  terminate 
assistance  because  the  participant 
family  has  been  absent  from  the  assisted 
unit  for  longer  than  the  maximum 
period  permitted  under  HA  policy  and 
HUD  rules. 

(2)  In  the  cases  described  in 
paragraphs  (a)(1)  (iv),  (v)  and  (vi)  of  this 
section,  the  HA  must  give  the 
opportunity  for  an  informal  hearing 
before  the  HA  terminates  housing 
assistance  payments  for  the  family 
under  an  outstcmding  HAP  contract. 

(b)  When  hearing  is  not  required.  The 
HA  is  not  required  to  provide  a 
participant  family  an  opportunity  for  an 
informal  hearing  for  any  of  the 
following: 

(1)  Discretionary  administrative 
determinations  by  the  HA. 

(2)  General  policy  issues  or  class 
grievances. 

(3)  Establishment  of  the  HA  schedule 
of  utility  allowances  for  families  in  the 
program. 

(4)  An  HA  determination  not  to 
approve  an  extension  or  suspension  of 
a  certificate  or  voucher  term. 

(5)  An  HA  determination  not  to 
approve  a  unit  or  lease. 

(6)  An  HA  determination  that  an 
assisted  unit  is  not  in  compliance  with 
HQS.  (However,  the  HA  must  provide 
the  opportunity  for  an  informal  hearing 
for  a  decision  to  terminate  assistance  for 
a  breach  of  the  HQS  caused  by  the 
family  as  described  in  §  982.551(c).) 

(7)  An  HA  determination  that  the  imit 
is  not  in  accordance  with  HQS  because 
of  the  family  size. 

(8)  A  determination  by  the  HA  to  • 
exercise  or  not  to  exercise  any  right  or 
remedy  against  the  owner  under  a  HAP 
contract. 

(c)  Notice  to  family.  (1)  In  the  cases 
described  in  paragraphs  (a)(1)  (i),  (ii) 
and  (iii)  of  this  section,  the  HA  must 
notify  the  family  that  the  family  may  ask 
for  an  explanation  of  the  basis  of  the  HA 
determination,  and  that  if  the  family 
does  not  agree  with  the  determination, 
the  family  may  request  an  informal 
hearing  on  the  decision. 

(2)  In  the  cases  described  in 
paragraphs  (a)(1)  (iv),  (v)  and  (vi)  of  this 
section,  the  HA  must  give  the  family 
prompt  written  notice  that  the  family 
may  request  a  hearing.  The  notice  must: 

(i)  Contain  a  brief  statement  of  reasons 
for  the  decision, 

(ii)  State  that  if  the  family  does  not 
agree  with  the  decision,  the  family  may 
request  an  informal  hearing  on  the 
decision,  and 

(iii) *State  the  deadline  for  the  family 
to  request  an  informal  hearing. 

(d)  Expeditious  hearing  process. 
Where  a  hearing  for  a  participant  family 
is  required  under  this  section,  the  HA 


must  proceed  with  the  hearing  in  a 
reasonably  expeditious  manner  upon 
the  request  of  the  family. 

(e)  Hearing  procedures — (1) 
Administrative  plan.  The  administrative 
plan  must  state  the  HA  procedures  for 
conducting  informal  hearings  for 
participants. 

(2)  Discover — (i)  By  family.  The  family 
must  be  given  the  opportunity  to 
examine  before  the  HA  hearing  any  HA 
documents  that  are  directly  relevant  to 
the  hearing.  The  family  must  be  allowed 
to  copy  any  such  document  at  the 
family’s  expense.  If  the  HA  does  not 
make  the  document  available  for 
examination  on  request  of  the  family, 
the  HA  may  not  rely  on  the  dociunent 
at  the  hearing. 

(ii)  By  HA.  The  HA  heeu-ing 
procedures  may  provide  that  the  HA 
must  be  given  ^e  opportunity  to 
examine  at  HA  offices  before  the  HA 
hearing  any  family  documents  that  are 
directly  relevant  to  the  hearing.  The  HA 
must  be  allowed  to  copy  any  such 
document  at  the  HA’s  expense.  If  the 
family  does  not  make  the  document 
available  for  examination  on  request  of 
the  HA,  the  family  may  not  rely  on  the 
document  at  the  hearing. 

(iii)  Documents.  The  term 
“documents”  includes  records  and 
regulations. 

(3)  Representation  of  family.  At  its 
own  expense,  the  family  may  be 
represented  by  a  lawyer  or  other 
representative, 

(4)  Hearing  officen-Appointment  and 
authority,  (i)  The  hearing  may  be 
conducted  by  any  person  or  persons 
designated  by  the  HA,  other  than  a 
person  who  made  or  approved  the 
decision  under  review  or  a  subordinate 
of  this  person. 

(ii)  The  person  who  conducts  the 
hearing  may  regulate  the  conduct  of  the 
hearing  in  accordance  with  the  HA 
hearing  procedures. 

(5)  Evidence.  The  HA  and  the  family 
must  be  given  the  opportunity  to 
present  evidence,  and  may  question  any 
witnesses.  Evidence  may  be  considered 
without  regard  to  admissibility  under 
the  rules  of  evidence  applicable  to 
judicial  proceedings. 

(6)  Issuance  of  decision.  The  person 
who  conducts  the  hearing  must  issue  a 
written  decision,  stating  briefly  the 
reasons  for  the  decision.  Factual 
determinations  relating  to  the 
individual  circumstances  of  the  family 
shall  be  based  on  a  preponderance  of 
the  evidence  presented  at  the  hearing.  A 
copy  of  the  hearing  decision  shall  be 
furnished  promptly  to  the  family. 

(f)  Effect  of  decision.  The  HA  is  not 
bound  by  a  hearing  decision: 
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(1)  Concerning  a  matter  for  which  the 
HA  is  not  required  to  provide  an 
opportunity  for  an  informal  hearing 
under  this  section,  or  that  otherwise 
exceeds  the  authority  of  the  person 
conducting  the  hearing  under  the  HA 
hearing  procedures. 

(2)  Contrary  to  HUD  regulations  or 
requirements,  or  otherwise  contrary  to 
federal,  State,  or  local  law. 

(3)  If  the  HA  determines  that  it  is  not 
bound  by  a  hearing  decision,  the  HA 
must  promptly  notify  the  family  of  the 
determination,  and  of  the  reasons  for  the 
determination. 

(g)  Restrictions  on  assistance  for 
noncitizens.  The  informal  hearing 
provisions  for  the  denial  of  assistance 
on  the  basis  of  ineligible  immigration 
status  are  contained  in  24  CFR  812.9. 

Subpart  M — Special  Housing  Types — 
[Reserved] 

16.  Subpart  E  of  part  982,  is  amended 
as  follows: 

16a.  In  §  982.3,  the  definition  for  “EO 
plan" is  removed. 

17.  Paragraph  (f)(2)  of  §  982.201  is 
revised  to  read  as  follows: 

§982.201  Eligibility. 
***** 

(f)*  *  * 

(2)  Grounds  for  decision.  For  a 
discussion  of  the  grounds  for  denying 
assistance  because  of  action  or  inaction 
by  the  applicant,  see  §  982.552. 

18-19.  In  §982.202,  paragraph  (b)(1) 
is  amended  by  revising  the  last 
sentence,  and  paragraph  (d)  is  amended 
by  removing  the  words  “and  EO  plan” 
from  the  end  of  the  first  sentence,  to 
read  as  follows: 

§  982.202  How  applicants  are  selected: 
General  requirements. 
***** 

(b)*  *  * 

(D*  *  *  (See  §982.553.) 

***** 

20.  In  §  982.204,  paragraph  (a)  is 
amended  by  removing  the  words  “and 
EO  plan”  from  the  end  of  the  second 
sentence. 

21.  In  §  982.206,  paragraphs  (a)(2)  and 
(b)(2)  are  revised  to  read  as  follows: 

§982.206  Waiting  list:  Opening  and 
closing;  public  notice. 

(a)  *  *  * 

(2)  The  HA  must  give  the  public 
notice  by  publication  in  a  local 
newspaper  of  general  circulation,  and 
also  by  minority  media. 
***** 

(b)  *  *  * 

(2)  If  the  waiting  list  is  open,  the  HA 
must  accept  applications  from  families 
for  whom  the  list  is  open  unless  there 


is  good  cause  for  not  accepting  the 
applications  (such  as  a  denial  of 
assistance  because  of  action  or  inaction 
by  members  of  the  family)  for  the 
grounds  stated  in  §  982.552. 
***** 

22.  Part  983  is  added  to  read  as 
follows: 

PART  983— SECTION  8  PROJECT- 
BASED  CERTIFICATE  PROGRAM 

Subpart  A — General  Information 

Sec. 

983.1  Purpose  and  applicability. 

983.2  Additional  definitions. 

983.3  Information  to  be  submitted  to  HUD 
by  the  HA  concerning  its  plan  to  attach 
assistance  to  units. 

983.4  HUD  review  of  HA  plans  to  attach 
assistance  to  units. 

983.5  Housing  quality  standards  and 
construction  standards. 

983.6  Site  and  neighborhood  standards. 

983.7  Eligible  and  ineligible  properties  and 
HA-owned  units. 

983.8  Rehabilitation:  Minimum  expenditure 
requirement. 

983.9  Prohibition  against  new  construction 
or  rehabilitation  with  U.S.  Housing  Act 
of  1937  assistance  and  use  of  flexible 
subsidy;  pledge  of  Agreement  or  HAP 
contract. 

983.10  Displacement,  relocation,  and 
acquisition. 

983.11  Other  Federal  requirements. 

983.12  Initial  contract  rents. 

983.13  Annual  contract  rent  adjustments. 

983.14  Special  contract  rent  adjustments. 

Subpart  B — Owner  Application  Submission 
to  Agreement 

983.51  HA  unit  selection  policy, 
advertising,  and  owner  application 
requirements. 

983.52  Rehabilitation:  Initial  inspection  and 
determination  of  unit  eligibility. 

983.53  Rehabilitation:  HUD  field  office 
review  of  applications. 

983.54  Rehabilitation:  Work  write-ups. 

983.55  New  construction:  HA  evaluation 
and  technical  processing. 

983.56  New  construction:  HUD  field  office 
review  of  applications. 

983.57  New  construction:  Working 
drawings  and  specifications. 

Subpart  C — Agreement  and  New 
Construction  or  Rehabilitation  Period 

983.101  Agreement  to  enter  into  HAP 
contract,  and  contract  rents  in 
Agreement. 

983.102  Owner  selection  of  contractor. 

983.103  New  construction  or  rehabilitation 
period. 

983.104  New  construction  or  rehabilitation 
completion. 

c 


Subpart  D — Housing  Assistance 
Payments  Contract 

983.151  Housing  assistance  payments 
contract  (HAP  contract). 

983.152  Reduction  of  number  of  units 
covered  by  HAP  contract. 

Subpart  E — Management 

983.201  Responsibilities  of  the  HA. 

983.202  Responsibilities  of  the  owner. 

983.203  Family  participation. 

983.204  Maintenance,  operation  and 
inspections. 

983.205  Reexamination  of  family  income 
and  composition. 

983.206  Overcrowded  and  underoccupied 
units. 

983.207  Assisted  tenancy  and  termination 
of  tenancy. 

983.208  Informal  review. 

Authority:  42  U.S.C.  1437f  and  3535(d). 

Subpart  A — General  Information 

§  983.1  Purpose  and  applicability. 

(a)  This  part  983  establishes  the  - 
procedures  under  which  a  Housing 
Agency  (HA)  may,  at  its  sole  option, 
choose  to  provide  Section  8  project- 
based  assistance  using  funds  provided 
to  the  HA  for  its  Section  8  rental 
certificate  program.  This  part  983 
implements  section  8(d)(2)  of  the  1937 
Act  (42  U.S.C.  1437f(d)(2)),  which 
directs  the  Department  to  permit  an  HA 
to  “attach  to  structures”  up  to  15 
percent  of  the  Section  8  assistance 
provided  by  the  HA  under  the  certificate 
program.  (A  30  percent  limit  is 
applicable  for  certain  State-assisted 
imits). 

(b)  Within  this  15  percent  limit,  the 
HA  may  attach  a  Section  8  housing 
assistance  payments  (HAP)  contract  to  a 
structure  if  the  owner  agrees  to 
construct  or  rehabilitate  the  structure 
other  than  with  assistance  provided 
under  the  United  States  Housing  Act  of 
1937.  The  purpose  of  the  Project-Based 
Certificate  (PBC)  Program  is  to  induce 
property  owners  to  construct  standard, 
or  upgrade  substandard,  rental  housing 
stock,  and  make  it  available  to  low- 
income  families  at  rents  within  the 
Section  8  existing  housing  fair  market 
rents. 

(c)  This  part  983  refers  to  assistance 
that  is  attached  to  units  as  “project- 
based”  assistance  to  distinguish  this 
assistance  from  the  “tenant-based” 
assistance  provided  by  the  certificate 
and  the  voucher  programs  under  part 
982  of  this  chapter.  With  tenant-based 
assistance,  the  assisted  unit  is  selected 
by  the  family.  The  HA  then  enters  into 
a  HAP  contract,  which  only  covers  a 
single  unit  and  the  specific  assisted 
family.  If  the  family  moves  out  of  a  unit, 
the  HAP  contract  terminates.  The  family 
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may  move  with  continued  tenant-based 
assistance  to  a  new  imit.  With  project- 
based  assistance,  the  HA  enters  into  a 
HAP  contract  to  make  housing 
assistance  payments  during  the  contract 
term  for  a  specific  unit.  The  subsidy  is 
paid  when  the  owner  leases  the  unit  to 
an  eligible  family.  (The  imit  may  be 
vacant  for  a  limited  time.)  To  fill  vacant 
project-based  units,  the  HA  refers 
families  from  its  waiting  list  to  the 
project  owner.  Because  the  assistance  is 
tied  to  the  unit,  a  family  that  moves 
firom  the  unit  does  not  have  any  right  to 
continued  assistance.  The  unit  is  rented 
to  another  eligible  family. 

(d)  Except  as  otherwise  expressly 
modified  or  excluded  by  this  part  983, 
all  provisions  of  part  982  of  this  chapter 
apply  to  project-based  assistance  under 
\Ms  part  983. 

(e)  The  following  sections  in  part  982 
of  this  chapter,  which  implement  the 
tenant-bas^  aspect  of  the  certificate 
program,  do  not  apply  to  project-based 
assistance  under  diis  part  983:  24  CFR 
part  982,  subpart  H  (Where  family  can 
live  and  move);  $  982.314  of  this  chapter 
(Move  with  continued  tenant-based 
assistance);  and  §  982.303  of  this 
chapter  (Term  of  a  certificate  or 
voucher).  Other  sections  in  this  part  983 
identify  other  tenant-based  provisions  of 
part  982  of  this  chapter  that  do  not 
apply  to  project-based  assistance  under 
this  part  983. 

(f)  Subparts  C  and  F  of  this  part, 
which  implement  shared  housing  and 
assistance  for  owners  of  manufactured 
housing  for  the  tenant-based  aspect  of 
the  certificate  program,  do  not  apply  to 
project-based  assistance  under  this  part 
983. 

(g)  HUD  does  not  provide  any 
separate  funding  for  project-based 
assistance.  Fim^ng  for  project-based 
assistance  is  part  of  the  ACC  funding 
authority  for  the  HA’s  entire  Section  8 
certificate  program. 

§983.2  Additional  definitions. 

The  following  definitions  apply  to 
assistance  subject  to  this  part  983,  in 
addition  to  the  definitions  in  §  982.3  of 
this  chapter: 

Agreement  to  enter  into  housing 
assistance  payments  contract 
("Agreement”).  A  written  agreement 
between  the  owner  and  the  HA  that,, 
upon  satisfactory  completion  of  the  new 
construction  or  the  rehabilitation  in 
accordance  with  requirements  specified 
in  the  Agreement,  the  HA  will  enter  into 
a  HAP  contract  with  the  owner. 

15-percent  limit.  Fifteen  percent  of 
the  total  number  of  budgeted  imits  for 
an  HA’s  Section  8  certificate  program. 

Funding  source.  The  ACC  nmding 
authority  from  which  the  HAP  contract 


is  to  be  funded.  Each  funding  increment 
identified  in  the  ACC  is  a  separate, 
potential  funding  source. 

Percent  limit.  The  applicable 
maximum  mrniber  of  budgeted  units  for 
an  HA’s  certificate  program  that  may  be 
project-based.  (The  applicable  percent 
limit  is  either  the  15-percent  limit  or  the 
30-percent  limit.) 

Project-based  Certificate  (PBC) 
program.  A  Section  8  program 
administered  by  an  HA  pursuant  to  24 
CFR  part  983. 

Repair  or  replacement  of  a  major 
building  system  or  component.  T^e 
complete  electrical  rewiring  of  a  unit; 
the  installation  of  new  plumbing  supply 
or  waste  pipes  in  a  unit;  the  installation 
of  a  new  heating  distribution  system, 
including  piping  and  ductwork,  or  the 
installation  of  a  new  boiler  or  furnace; 
the  installation  of  a  new  roof;  or  the 
replacement  or  major  repair  of  exterior 
structural  elements  which  are  essential 
to  achieve  a  stable  general  condition 
with  no  threat  of  filler  deterioration. 

State  certified  appraiser.  Any 
individual  who  satisfies  the 
requirements  for  certification  as  a 
certified  general  appraiser  in  a  State  that 
has  adopted  criteria  that  currently  meet 
or  exce^  the  minimiun  certification 
criteria  issued  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  The  State  criteria  must 
include  a  requirement  that  the 
individual  have  achieved  a  satisfactory 
grade  upon  a  State-administered 
examination  consistent  with  and 
equivalent  to  the  Uniform  State 
Certification  Examination  issued  or 
endorsed  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  Furthermore,  if  the 
Appraisal  Foundation  has  issued  a 
finding  that  the  policies,  practices,  or 
procedures  of  the  state  are  inconsistent 
with  the  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
an  individual  must  comply  with  any 
additional  standards  for  state  certified 
appraisers  imposed  by  HUD  under  24 
CFR  267.11(c)(1). 

30-Percent  limit.  Thirty  percent  of  the 
total  munber  of  budgeted  units  for  a 
HA’s  Section  8  certificate  program. 

§  983.3  information  to  be  submitted  to 
HUD  by  the  HA  concerning  its  plan  to  attach 
assistance  to  units. 

(a)  Requirements.  An  HA  may  attach 
certificate  assistance  to  imits  in 
accordance  with  this  part  983  if: 

(1)  The  number  of  units  to  be  project- 
based  does  not  exceed  the  applicable 
percent  limit. 

(2)  The  number  of  units  to  be  project- 
based  are  not  imder  a  tenant-based  or 
project-based  HAP  contract  or  otherwise 


committed  (e.g.,  certificates  issued  to 
families  searching  for  housing  or  units 
under  an  Agreement). 

(b)  Percent  limit.  The  applicable 
percent  limit  is  either  the  15-percent 
limit  or  the  30-percent  limit.  The  30- 
percent  limit  is  only  applicable  if: 

(1)  There  are  no  project-based  new 
construction  units  in  the  HA’s 
certificate  program; 

(2)  The  additional  15  percent  of 
project-based  units  (in  excess  of  the  15- 
percent  limit)  is  for  the  rehabilitation  of 
units  in  projects  assisted  under  a  State 
program  that  permits  owners  to  prepay 
State-assisted  or  subsidized  mortgages; 
and 

(3)  The  additional  15  percent  of 
project-based  units  is  necessary  to 
provide  incentives  for  project  owners  to 
preserve  the  projects  for  occupancy  by 
low  and  moderate  income  families  for 
the  term  of  the  HAP  contract,  and  assist 
low-income  tenants  to  afford  any  rent 
increases. 

(c)  HA  notification  to  HUD  of  intent 
to  attach  assistance  to  units.  Before 
implementing  a  PBC  program,  the  HA  ' 
must  submit  the  following  information 
to  the  HUD  field  office  for  review: 

(1)  The  total  number  of  units  for 
which  the  HA  is  requesting  approval  to 
attach  assistance; 

(2)  The  number  of  budgeted  certificate 
units; 

(3)  The  number  of  certificate  units 
available  to  be  project-based;  i.e.,  the 
number  of  budget^  certificate  units 
that  are  not  imder  a  tenant-based  or 
project-based  HAP  contract  or  otherwise 
committed  (e.g.,  certificates  issued  to 
families  searching  for  housing  or  units 
under  an  Agreement). 

§  983.4  HUD  review  of  HA  plans  to  attach 
assistance  to  units. 

(a)  Notice  to  HA.  (1)  If  the 
requirements  of  §  983.3  are  satisfied,  the 
field  office  must  authorize  the  HA  to 
proceed  in  accordance  with  this  part 
983. 

(2)  If  the  submission  is  approved,  the 
field  office  must  notify  the  HA  that  the 
HA  may  implement  a  PBC  program 
subject  to  the  requirements  of  this  part 
983,  including  the  requirements  for 
approval  by  the  HUD  field  office  of  the 
HA  unit  selection  policy  and 
advertisement,  and  competitive 
selection  of  eligible  units.  The  approval 
letter  must  specify  the  maximum 
number  of  units  for  which  the  HA  may 
execute  Agreements. 

(3)  If  any  of  the  requirements  of 

§  983.3  are  not  satisfied,  the  field  office 
must  not  approve  the  HA  submission. 
The  field  office  must  notify’  the  HA  of 
the  reasons  for  disapproval. 

(b)  [Reserved] 
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§  983.5  Housing  quality  standards  and 
construction  standards. 

Section  982.401,  Housing  quality 
standards,  applies  to  assistance  under 
this  part.  In  addition,  §  882.109  (m),  (n), 
and  (p)  of  this  title  apply. 

§  983.6  Site  and  neighborhood  standards. 

(a)  Rehabilitation  site  and 
neighborhood  standards.  In  addition  to 
meeting  the  standards  required  in 
§  982.401(1)  of  this  chapter,  the 
proposed  sites  for  rehabilitation  units 
must  meet  the  following  site  and 
neighborhood  standards: 

(1)  Be  adequate  in  size,  exposure  and 
contour  to  accommodate  the  number 
and  type  of  units  proposed;  adequate 
utilities  and  streets  must  be  available  to 
service  the  site.  (The  existence  of  a 
private  disposal  system  and  private 
sanitary  water  supply  for  the  site, 
approved  in  accordance  with  law,  may 
be  considered  adequate  utilities.) 

(2)  Be  suitable  horn  the  standpoint  of 
facilitating  and  furthering  full 
compliance  with  the  applicable 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  VIII  of  the  Civil  Rights 
Act  of  1968,  E.O.  11063,  and  HUD 
regulations  issued  pursuant  thereto. 

(3)  Promote  greater  choice  of  housing 
opportunities  and  avoid  undue 
concentration  of  assisted  persons  in 
areas  containing  a  high  proportion  of 
low-income  persons. 

(4)  Be  accessible  to  social, 
recreational,  educational,  commercial, 
and  health  facilities  and  services,  and 
other  municipal  facilities  and  services 
that  are  at  least  equivalent  to  those 
typically  found  in  neighborhoods 
consisting  largely  of  unassisted, 
standard  housing  of  similar  market 
rents. 

(5)  Be  so  located  that  travel  time  and 
cost  via  public  transportation  or  private 
automobile  firom  the  neighborhood  to 
places  of  employment  providing  a  range 
of  jobs  for  lower-income  workers  is  not 
excessive.  (While  it  is  important  that 
housing  for  the  elderly  not  be  totally 
isolated  from  employment 
opportunities,  this  requirement  need  not 
be  adhered  to  rigidly  for  such  projects.) 

(b)  New  construction  site  and 
neighborhood  standards.  The  proposed 
sites  for  new  construction  units  must  be 
approved  by  the  HUD  field  office  as 
meeting  the  following  site  and 
neighborhood  standards: 

(1)  The  site  must  be  adequate  in  size, 
exposure,  and  contour  to  accommodate 
the  number  and  type  of  units  proposed, 
and  adequate  utilities  (water,  sewer,  gas, 
and  electricity)  and  streets  must  be 
available  to  service  the  site. 

(2)  The  site  and  neighborhood  must 
be  suitable  from  the  standpoint  of 


facilitating  and  furthering  full 
compliance  with  the  applicable 
provisions  of  title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Fair  Housing  Act, 
Executive  Order  11063,  and 
implementing  HUD  regulations. 

(3)(i)  The  site  must  not  be  located  in 
an  area  of  minority  concentration, 
except  as  permitted  under  paragraph 
(b)(3)(ii)  of  this  section,  and  must  not  be 
located  in  a  racially  mixed  area  if  the 
project  will  cause  a  significant  increase 
in  the  proportion  of  minority  to  non¬ 
minority  residents  in  the  area. 

(ii)  A  project  may  be  located  in  an 
area  of  minority  concentration  only  if: 

(A)  Sufficient,  comparable 
opportunities  exist  for  housing  for 
minority  families,  in  the  income  range 
to  be  served  by  the  proposed  project, 
outside  areas  of  minority  concentration 
(see  paragraph  (b)(3)(iii)  of  this  section 
for  further  guidance  on  this  criterion);  or 

(B)  The  project  is  necessary  to  meet 
overriding  housing  needs  that  cannot  be 
met  in  that  housing  market  area  (see 
paragraph  (b)(3)(iv)  of  this  section  for 
further  guidance  on  this  criterion). 

(iii) (A)  “Sufficient”  does  not  require 
that  in  every  locality  there  be  an  equal 
number  of  assisted  units  within  and 
outside  of  areas  of  minority 
concentration.  Rather,  application  of  ' 
this  standard  should  produce  a 
reasonable  distribution  of  assisted  units 
each  year,  that,  over  a  period  of  several 
years,  will  approach  an  appropriate 
balance  of  housing  choices  within  and 
outside  areas  of  minority  concentration. 
An  appropriate  balance  in  any 
jurisdiction  must  be  determined  in  light 
of  local  conditions  affecting  the  range  of 
housing  choices  available  for  low- 
income  minority  families  and  in  relation 
to  the  racial  mix  of  the  locality’s 
population. 

(B)  Units  may  be  considered 
“comparable  opportunities”  if  they  have 
the  same  household  type  (elderly, 
disabled,  family,  large  family)  and 
tenure  type  (owner/ renter);  require 
approximately  the  same  tenant 
contribution  towards  rent;  serve  the 
same  income  group;  are  located  in  the 
same  housing  market;  and  are  in 
standard  condition. 

(C)  Application  of  this  sufficient, 
comparable  opportunities  standard 
involves  assessing  the  overall  impact  of 
HUD-assisted  housing  on  the 
availability  of  housing  choices  for  low- 
income  minority  families  in  and  outside 
areas  of  minority  concentration,  and 
must  take  into  account  the  extent  to 
which  the  following  factors  are  present, 
along  with  other  factors  relevant  to 
housing  choice: 


(1)  A  significant  number  of  assisted 
housing  units  are  available  outside  areas 
of  minority  concentration. 

(2)  There  is  significant  integration  of 
assisted  housing  projects  constructed  or 
rehabilitated  in  the  past  10  years, 
relative  to  the  racial  mix  of  the  eligible 
population. 

(3)  There  are  i;pcially  integrated 
neighborhoods  in  the  locality. 

(4)  Programs  are  operated  by  the 
locality  to  assist  minority  famiUes  that 
wish  to  find  housing  outside  areas  of 
minority  concentration. 

(5)  Minority  families  have  benefited 
from  local  activities  (e.g.,  acquisition 
and  write-down  of  sites,  tax  relief 
programs  for  homeowners,  acquisitions 
of  units  for  use  as  assisted  housing 
units)  undertaken  to  expand  choice  for 
minority  families  outside  of  areas  of 
minority  concentration. 

(6)  A  significant  proportion  of 
minority  households  has  been 
successful  in  finding  units  in  non¬ 
minority  areas  under  the  Section  8 
certificate  and  voucher  programs. 

(7)  Comparable  housing  opportunities 
have  been  made  available  outside  areas 
of  minority  concentration  through  other 
programs. 

(iv)  Application  of  the  “overriding 
housing  needs”  criterion,  for  example, 
permits  approval  of  sites  that  are  an 
integral  part  of  an  overall  local  strategy 
for  the  preservation  or  restoration  of  the 
immediate  neighborhood  and  of  sites  in 
a  neighborhood  experiencing  significant 
private  investment  that  is  demonstrably 
changing  the  economic  character  of  the 
area  (a  “revitalizing  area”).  An 
“overriding  housing  need,”  however, 
may  not  serve  as  the  basis  for 
determining  that  a  site  is  acceptable  if 
the  only  reason  the  need  cannot 
otherwise  be  feasibly  met  is  that 
discrimination  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  age, 
familial  status  or  disability  renders  sites 
outside  areas  of  minority  concentration 
unavailable  or  if  the  use  of  this  standard 
in  recent  years  has  had  the  effect  of 
circumventing  the  obligation  to  provide 
housing  choice. 

(4)  The  site  must  promote  greater 
choice  of  housing  opportunities  and 
avoid  undue  concentration  of  assisted 
persons  in  areas  containing  a  high 
proportion  of  low-income  persons. 

(5)  The  neighborhood  must  not  be  one 
which  is  seriously  detrimental  to  family 
life  or  in  which  substandard  dwellings 
or  other  undesirable  conditions 
predominate,  unless  there  is  actively  in 
progress  a  concerted  program  to  remedy 
the  undesirable  conditions. 

(6)  The  housing  must  be  accessible  to 
social,  recreational,  educational, 
commercial,  and  health  facilities  and 
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services,  and  other  municipal  facilities 
and  services  that  are  at  least  equivalent 
to  those  typically  found  in 
neighborhoods  consisting  largely  of 
unassisted,  standard  housing  of  similar 
market  rents. 

(7)  Except  for  new  construction 
housing  designed  for  elderly  persons, 
travel  time  and  cost  via  public 
transportation  or  private  automobile, 
from  the  neighborhood  to  places  of 
employment  providing  a  range  of  jobs 
for  lower-income  workers,  must  not  be 
excessive. 

§  983.7  Eligible  and  ineligible  properties 
and  HA-owned  units. 

(a)  Section  982.352  of  this  chapter. 
Eligible  Housing,  does  not  apply.  Newly 
constructed  and  existing  structures  of 
various  types  may  be  appropriate  for 
attaching  assistance  to  the  units  under 
this  part  983,  including  single-family 
housing  and  multifamily  structures. 

(b)  An  HA  may  not  attach  assistance 
under  this  part  983  to  units  in  the 
following  types  of  housing: 

(1)  Housing  for  which  the 
construction  is  started  before  Agreement 
execution; 

(2)  Houising  for  which  the 
rehabilitation  is  started  before 
Agreement  execution; 

(3)  Shared  housing;  nursing  homes; 
and  facilities  providing  continual 
psychiatric,  medical,  nursing  services, 
board  and  care  or  intermediate  care; 

(4)  Units  within  the  grounds  of  penal, 
reformatory,  medical,  mental,  and 
similar  public  or  private  institutions; 

(5)  Housing  located  in  the  Coastal 
Barrier  Resources  System  designated 
imder  the  Coastal  Barrier  Resources  Act; 
or 

(6)  Housing  located  in  an  area  that  has 
been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless: 

(i) (A)  The  community  in  which  the 
area  is  situated  is  participating  in  the 
National  Flood  Insurance  Program  (see 
44  CFR  parts  59  through  79);  or 

(B)  Less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards;  and 

(ii)  The  HA  will  ensure  that  flood 
insurance  on  the  structure  is  obtained  in 
compliance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4001  et  seq.]. 

(7)  A  public  housing  or  Indian 
housing  unit. 

(c)  An  HA  may  attach  assistance 
under  this  part  983  to  a  highrise  elevator 
project  for  families  with  children  only  if 
HUD  determines  there  is  no  practical 
alternative.  HUD  may  make  this 
determination  for  an  HA’s  project-based 


assistance,  in  whole  or  in  part,  and  need 
not  review  each  project  on  a  case-by¬ 
case  basis. 

(d)  An  HA  may  attach  assistance  to 
units  under  this  part  983  for  use  as 
single  room  occupancy  (SRO)  housing 
only  if: 

(1)  The  property  is  located  in  an  area 
in  which  there  is  a  significant  demand 
for  these  imits,  as  determined  by  the 
HUD  field  office; 

(2)  The  HA  and  the  imit  of  general 
local  government  in  which  the  property 
is  located  approve  the  attaching  of 
assistance  to  these  units;  and 

(3)  The  HA  and  the  unit  of  general 
local  government  certify  to  HUD  that  the 
property  meets  applicable  local  health 
and  safety  standards. 

(e)  Assistance  may  not  be  attached  to 
a  unit  that  is  occupied  by  an  owner; 
however,  cooperatives  are  considered  to 
be  rental  housing  for  purposes  of  this 
part  983. 

(f)  In  no  event  may  any  occupant  of 
a  unit  with  project-based  assistance 
imder  this  part  983  receive  the  benefit 
of  any  of  the  following:  any  other  forpi 
of  Section  8  assistance,  rent 
supplement.  Section  23  housing 
assistance,  or  Section  236  “deep 
subsidy”  rental  assistance  payments. 

(g) (1)  HA-owned  unit  means  a  unit 
(other  than  public  housing)  that  is 
owned  by  the  HA  which  ^minist^s  the 
assistance  imder  this  part  983  pursuant 
to  an  ACG  between  HUD  and  the  HA 
(including  a  unit  owned  by  an  entity 
substantially  controlled  by  the  HA). 

(2)  An  HA-owned  unit  may  only  be 
assisted  under  the  project-based 
certificate  program  if: 

(i)  The  HA-owned  unit  is  not 
ineligible  housing  under  this  section. 

(ii)  The  HUD  field  office  selects  the 
HA-owned  unit  pursuant  to  the 
competitive  ranking  and  rating  process 
specified  in  the  HA’s  HUD-approved 
unit  selection  policy  (see  §  983.51). 

(iii)  The  HUD  field  office  establishes 
the  initial  contract  rents. 

(iv)  The  HUD  field  office  has 
conducted  all  HA  reviews  required 
under  this  part  before  execution  of  the 
Agreement. 

(3)  Any  adjustment  of  the  contract 
rent  for  an  HA-owned  unit  must  be 
approved  in  advance  by  the  HUD  field 
office. 

(4)  As  owner  of  an  HA-owned  unit, 
the  HA  is  subject  to  all  of  the  same 
program  requirements  that  apply  to 
other  owners  in  the  program. 

(5)  HUD  headquarters  establishes  the 
amount  of  the  administrative  fee  for  an 
HA-owned  unit.  The  HA  will  earn  a 
lower  ongoing  administrative  fee  for  an 
HA-owned  unit  than  for  a  unit  not 
owned  by  the  HA,  and  no  fee  for  the 


cost  to  help  a  family  experiencing 
difficulty  in  renting  appropriate 
housing. 

(6)  HA-owned  units  are  subject  to  the 
same  requirements  as  units  that  are  not 
HA-owned,  including  the  ineligibility  of 
units  that  are  currently  public  or  Indian 
housing  and  units  constructed  or 
rehabilitated  with  other  assistance 
under  the  U.S.  Housing  Act  of  1937. 

§983.8  Rehabilitation:  Minimum 
expenditure  requirement 

(a)  To  qualify  as  rehabilitation  under 
this  part  983,  existing  structures  must 
require  a  minimum  expenditure  of 
$1000  per  assisted  unit,  including  the 
unit’s  prorated  share  of  work  to  be 
accomplished  on  common  areas  or 
systems,  in  order  to: 

(1)  U[)grade  the  property  to  decent, 
safe,  and  sanitary  condition  to  comply 
with  the  housing  quality  standards  or 
other  standards  approved  by  HUD,  fi-om 
a  condition  below  those  standards; 

(2)  Repair  or  replace  major  building 
systems  or  components  in  danger  of 
failure  within  two  years  firom  ^e  date 
of  the  initial  HA  inspection; 

(3)  Convert  or  merge  units  to  provide 
housing  for  large  families;  or 

(4)  For  up  to  seven  percent  of  the 
units  to  be  assisted,  make  accessibility 
improvements  to  the  property  necessary 
to  meet  the  requirements  of  Section  504 
of  the  Rehabilitation  Act  of  1973  and  the 
Fair  Housing  Amendments  Act  of  1988. 

(b)  In  determining  the  minimum 
expenditure  of  $1000  per  assisted  unit, 
the  HA  must  include  the  prorated  cost 
of  common  improvements  in  the  costs 
of  the  individual  units. 

§  983.9  Prohibition  zigainst  new 
constm^on  or  rehabilitation  with  U.S. 
Housing  Act  of  1937  assistance  and  use  of 
flexible  subsidy;  piedge  of  Agreement  or 
HAP  contract 

(a)  Assistance  may  not  be  attached  to 
any  unit  which  was  in  the  five  years 
before  execution  of  the  Agreement,  or 
will  be,  constructed  or  rehabilitated 
with  other  assistance  under  the  U.S. 
Housing  Act  of  1937  (e.g.,  public 
housing  (development  or 
modernization),  rental  rehabilitation 
grants  under  24  CFR  part  511,  housing 
development  grants  under  24  CFR  part 
850,  or  other  Section  8  programs),  fo 
addition,  a  unit  to  which  assistance  is 
to  be  attached  under  this  part  983  may 
not  be  rehabilitated  with  flexible 
subsidy  assistance  under  part  219  of  this 
title.  HUD  may  approve  attachment  of 
assistance  to  a  unit  that  was 
rehabilitated  with  public  housing 
modernization  funds  before  conveyance 
to  a  resident  management  corporation 
under  section  21  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437s)  if 
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attachment  of  project-based  assistance 
would  further  the  purposes  of  the  sale 
of  the  public  housing  project  to  the 
corporation. 

(b)  If  an  owner  is  proposing  to  pledge 
the  Agreement  or  HAP  contract  as 
security  for  financing,  the  owner  must 
submit  the  financing  documents  to  the 
HA.  In  determining  the  approvability  of 
a  pledge  arrangement,  the  HA  must 
review  the  documents  submitted  by  the 
owner  to  ensure  that  the  financing 
documents  do  not  modify  the 
Agreement  or  HAP  contract,  and  do  not 
contain  any  requirements  inconsistent 
with  the  Agreement  or  HAP  .contract. 

Any  pledge  of  the  Agreement  or  HAP 
contract  must  be  limited  to  amounts 
payable  under  the  HAP  contract  in 
accordance  with  the  terms  of  the  HAP 
contract. 

§  983.1 0  Displacement,  relocation,  and 
acquisition. 

(a)  Minimizing  displacement.  (1) 
Consistent  with  the  other  goals  and 
objectives  of  this  part,  an  owner  must 
assure  that  it  has  taken  all  reasonable 
steps  to  minimize  the  displacement  of 
persons  (households,  businesses, 
nonprofit  organizations,  and  farms)  as  a 
result  of  a  rehabilitation  project  assisted 
under  this  part. 

(2)  Whenever  a  building  or  complex  is 
rehabilitated  and  some,  but  not  all,  of 
the  rehabilitated  units  will  be  assisted 
upon  completion  of  the  rehabilitation, 
the  relocation  requirements  described  in 
this  section  cover  the  occupants  of  each 
rehabilitated  unit,  whether  or  not 
Section  8  assistance  will  be  provided  for 
the  unit. 

(b)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  who  will  not  be  required  to 
move  permanently  but  who  must 
relocate  temporarily  for  the  project. 

Such  tenants  must  be  provided: 

(1)  Reimbursement  tor  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporary  housing  and 
any  increase  in  monthly  rent/utility 
costs; 

(2)  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 

decent,  safe  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period;  ' 

(iii)  The  terms  under  which  the  tenant 
may  lease  and  occupy  a  suitable,  decent, 
safe,  and  sanitary  dwelling  in  the 
project  upon  completion  of  the  project; 
and 


(iv)  The  assistance  required  under 
paragraph  (b)(1)  of  this  section. 

(c)  Relocation  assistance  for  displaced 
persons.  A  “displaced  person”  (defined 
in  paragraph  (g)  of  this  section)  must  be 
provide  relocation  assistance  at  the 
levels  described  in,  and  in  accordance 
with  the  requirements  of,  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended  (URA)  (42  U.S.C.  4201-4655) 
and  implementing  regulations  at  49  CFR 
part  24.  A  “displaced  person”  must  be 
advised  of  his/her  rights  under  the  Fair 
Housing  Act  (42  U.S.C.  3600-3620), 
and,  if  the  representative  comparable 
replacement  dwelling  used  to  establish 
the  amount  of  the  replacement  housing 
payment  to  be  provided  to  a  minority  is 
located  in  an  area  of  minority 
concentration,  such  person  must  also  be 
given,  if  possible,  referrals  to 
comparable  and  suitable,  decent,  safe, 
and  sanitary  replacement  dwellings  not 
located  in  such  areas. 

(d)  Real  property  acquisition 
requirements.  The  acquisition  of  real 
property  for  a  project  is  subject  to  the 
URA  and  the  requirements  of  49  CFR 
part  24,  subpart  B. 

(e)  Appeals.  A  person  who  disagrees 
with  the  HA’s  determination  concerning 
whether  the  person  qualifies  as  a 
“displaced  person,”  or  the  amount  of 
relocation  assistance  for  which  the 
person  is  eligible,  may  file  a  written 
appeal  of  that  determination  with  the 
HA.  A  person  who  is  dissatisfied  with 
the  HA’s  determination  on  the  appeal 
may  submit  a  written  request  for  review 
of  Aat  determination  to  the  HUD  field 
office  responsible  for  administering  the 
URA  requirements  in  the  jurisdiction. 

(f)  Responsibility  of  HA.  (1)  The  HA 
must  provide  assurance  of  compliance 
as  required  by  49  CFR  part  24  that  it 
will  comply  with  the  URA,  the 
regulations  at  49  CFR  part  24,  and  the 
requirements  of  this  section,  and  must 
ensure  such  compliance 
notwithstanding  any  third  peurty’s 
contractual  obligation  to  the  HA  to 
comply  vsdth  these  provisions. 

(2)  The  cost  of  required  relocation 
assistance  may  be  paid  for  with  funds 
provided  by  the  owner,  or  with  local 
public  funds,  or  with  funds  available 
from  other  sources.  The  cost  of  HA 
advisory  services  for  temporary 
relocation  of  tenants  may  be  paid  fi-om 
preliminary  fees  or  ongoing 
administrative  fees. 

(3)  The  HA  must  maintain  records  in 
sufficient  detail  to  demonstrate 
compliance  with  the  provisions  of  this 
section.  The  HA  must  maintain  data  on 
the  race,  ethnicity,  gender,  and 
disability  of  displaced  persons. 


(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
displaced  person  means  a  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  fi'om 
real  property,  or  moves  personal 
property  firom  real  property, 
permanently,  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  a  project  assisted  under 
this  part.  The  term  “displaced  person” 
includes,  hut  may  not  be  limited  to: 

(i)  A  person  who  moves  permanently 
firom  the  real  property  after  receiving  a 
notice  from  the  owner  requiring  such 
move,  if  the  move  occurs  on  or  after  the 
date  of  the  submission  of  the  owner 
application  to  the  HA; 

(ii)  A  person  who  moves  permanently 
before  the  submission  of  the  owner 
application  to  the  HA,  if  the  HA  or  HUD 
determines  that  the  displacement 
resulted  directly  firom  acquisition, 
rehabilitation,  or  demolition  for  the 
assisted  project;  or 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  fi'om  the  building  or 
complex,  permanently,  after  execution 
of  the  Agreement  between  the  owner 
and  the  HA,  if  the  move  occurs  before 
the  tenant  is  provided  written  notice 
offering  the  opportunity  to  lease  and 
occupy  a  suitable,  decent,  safe,  and 
sanitary  dwelling  in  the  same  building 
or  complex  under  reasonable  terms  and 
conditions,  upon  completion  of  the 
project.  Such  reasonable  terms  and 
conditions  include  a  monthly  rent  and 
estimated  average  monthly  utility  costs 
that  do  not  exceed  the  greater  of: 

(A)  The  tenant’s  monthly  rent  before 
execution  of  the  Agreement  and 
estimated  average  monthly  utility  costs; 
or 

(B)  The  total  tenant  pa3rment.  as 
determined  under  24  CTR  813.107,  if 
the  tenant  is  low-income,  or  30  percent 
of  gross  household  income,  if  the  tenant 
is  not  low-income;  or 

(iv)  A  tenant-occupant  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building  or 
complex,  if  either: 

(A)  The  tenant  is  not  offered  payment 
for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  fiom  the 
temporarily  occupied  unit  and  any 
increased  housing  costs;  or 

(B)  Other  conditions  of  the.  temporary 
relocation  are  not  reasonable;  or 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  fiom  the  building  or 
complex  permanently  after  he  or  she  has 
been  required  to  move  to  another 
dwelling  unit  in  the  same  building  or 
complex  in  order  to  carry  out  the 
rehabilitation  or  construction,  if  either: 
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(A)  The  tenant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable:  or 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  “displaced  person” 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  has  been  evicted  for 
serious  or  repeated  violation  of  the 
terms  and  conditions  of  the  lease  or 
occupancy  agreement,  violation  of 
applicable  Federal,  State  or  local  law,  or 
other  good  cause,  and  the  HA 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the 
property  after  the  submission  of  the 
owner  application  to  the  HA  and,  before 
signing  a  lease  and  commencing 
occupancy,  was  provided  written  notice 
of  the  owner  application,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily 
relocated,  or  suffer  a  rent  increase)  and 
the  fact  that  the  person  would  not 
qualify  as  a  “displaced  person”  (or  for 
any  assistance  provided  under  this 
section)  if  the  owner  application  is 
approved; 

(iii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2);  or 

(iv)  HUD  determines  that  the  person 
was  not  displaced  as  a  direct  result  of 
acquisition,  rehabilitation,  or 
demolition  for  the  project. 

(3)  The  HA  may  request,  at  any  time, 
HUD’s  determination  of  whether  a 
displacement  is  or  would  be  covered  by 
this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
a  replacement  housing  payment  to  be 
provided  to  a  residential  tenant 
displaced  as  a  direct  result  of  privately 
undertaken  rehabilitation  or  demolition 
.of  the  real  property,  the  term  “initiation 
of  negotiations”  means  the  execution  of 
the  Agreement  between  the  owner  and 
the  HA. 

§  983.1 1  Other  Federal  requirements. 

(a)  Equal  Opportunity  and  related 
requirements.  Participation  in  this 
program  requires  compliance  with  the 
Equal  Opportunity  requirements 
specified  in  §  982.53  of  this  chapter 
including  Section  504  of  the 
Rehabilitation  Act  of  1973  (24  CFR  part 
8)  and  the  Fair  Housing  Amendments 
Act  of  1988  (24  CFR  part  100). 


(b)  Environmental  requirements. 
Activities  under  this  part  983  are  subject 
to  HUD  environmental  regulations  at  24 
CFR  part  58.  An  HA  may  not  attach 
assistance  to  a  unit  unless,  before  the 
HA  enters  into  an  Agreement  to  provide 
project-based  assistance  for  the  unit: 

(1)  The  unit  of  general  local 
govermnent  within  which  the  project  is 
located  that  exercises  land  use 
responsibility  or,  as  determined  by 
HUD,  the  county  or  State  has  completed 
the  environmental  review  required  by 
24  CFR  part  58  and  provided  to  the  HA 
for  submission  to  HUD  the  completed 
request  for  release  c  ^  funds  and 
certification;  and 

(2)  HUD  has  approved  the  request  for 
release  of  funds. 

(c)  Other  Federal  requirements.  The 
following  requirements  must  be  met,  if 
applicable: 

(1)  Clean  Air  Act  and  Federal  Water 
Pollution  Control  Act; 

(2)  Flood  Disaster  Protection  Act  of 
1973; 

(3)  Section  3  of  the  Housing  and 
Urb^  Development  Act  of  1968  (12 
U.S.C.  1701u)  and  the  regulations  in  24 
CFR  part  135; 

(4)  Executive  Order  11246,  Equal 
Employment  Opportunity  (for  all 
construction  contracts  of  over  $10,000); 

(5)  Executive  Order  11625, 

Prescribing  Additional  Arrangements 
for  Developing  and  Coordinating  a 
National  Program  for  Minority  Business 
Enterprises; 

(6)  Executive  Orders  12432,  Minority 
Business  Enterprise  Envelopment,  and 
12138,  Creating  a  National  Women’s 
Business  Enterprise  Policy;  and 

(7)  Payment  of  not  less  than  the  wages 
prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of  Labor 
piu^uant  to  the  Davis-Bacon  Act,  to  all 
laborers  and  mechanics  employed  in  the 
construction  or  rehabilitation  of  the 
project  under  an  Agreement  covering 
nine  or  more  assisted  units,  ^nd 
compliance  with  the  Contract  Work 
Hours  and  Safety  Standards  Act, 
Department  of  Labor  regulations  in  29 
CFR  part  5,  and  other  Federal  laws  and 
regulations  pertaining  to  labor  standards 
applicable  to  such  an  Agreement. 

(8)  The  provisions  of  part  24  of  this 
title  relating  to  the  emplo3rment, 
engagement  of  services,  awarding 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  siispension,  or  placement  in 
ineligibility  status. 

§  983.1 2  Initial  contract  rents. 

(a)  Genera).  Section  882.714  of  this 
title.  Initial  contract  rents,  applies  to  the 
Section  8  PBC  Program. 

(b)  HA,  HUD  or  Housing  Credit 
Agency  establishment  of  the  initial 


contract  rents.  (1)  The  HA  establishes 
the  initial  contract  rents  for  PBC  units 
that  are  neither  HA-owned  nor  financed 
with  a  HUD  insured  or  coinsured 
mortgage.  The  HA  must  contract  with  a 
state  certified  general  appraiser  who  has 
no  interest,  direct  or  indirect,  with  the 
property.  The  appraiser  will  submit  for 
the  HA’s  review  and  approval  a  Form 
HUD-92273,  Estimates  of  Market  Rent 
by  Comparison,  for  each  unit  type  using 
comparable  unsubsidized  market-rate 
rental  properties.  In  developing  the 
rental  estimates,  the  appraiser  must  not 
consider  the  proposed  Section  8 
assistance  or  any  other  Federal,  state  or 
local  rent  subsidies.  The  HA  must 
certify  that  the  initial  contract  rents  are 
reasonable  and  not  in  excess  of  rents 
being  charged  for  comparable  unassisted 
units. 

(2)  The  HUD  field  office  approves  the 
initial  contract  rents  for  HA-owned  PBC 
units  and  projects  financed  with  a  HUD 
insured  or  coinsured  multifamily 
mortgage. 

(3)  HUD  or  a  Housing  Credit  Agency 
may  reduce  the  initial  contract  rents  as 
a  result  of  a  subsidy  layering  review. 

§  983.1 3  Annual  contract  rent  adjustments. 

Section  882.715  (a)(1)  and  (b)  of  this 
title  apply  to  the  Section  8  PBC 
Program. 

§  983.1 4  Special  contract  rent 
adjustments. 

Section  882.715  (a)(2)  and  (b)  of  this 
title  apply  to  the  Section  8  PBC 
Program. 

Subpart  B — Owner  Application 
Submission  to  Agreement 

§  983.51  HA  unit  selection  policy, 
advertising,  and  owner  application 
requirements. 

(a)  General.  The  HA  must  adopt  a 
written  policy  establishing  competitive 
procedures  for  owner  submission  of 
applications  and  for  HA  selection  of 
units  to  which  assistance  is  to  be 
attached  and  must  submit  the  policy  to 
the  HUD  field  office  for  review  and 
approval.  The  HA  must  select  units  in 
accordance  with  its  approved  selection 
policy.  The  HA’s  written  selection 
policy  must  comply  with  the 
requirements  of  paragraph  (b)  of  this 
section. 

(b)  Advertising  requirements.  The  HA 
must  advertise  in  a  newspaper  of 
general  circulation  that  the  HA  will 
accept  applications  for  assistance  under 
this  part  983  for  specific  projects.  The 
advertisement  must  be  approved  by  the 
HUD  field  office  and  may  not  be 
published  until  after  the  later  of  HUD 
authorization  to  implement  a  project- 
based  program  or  ACC  execution.  The 
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advertisement  must:  be  published  once 
a  week  for  three  consecutive  weeks; 
specify  an  application  deadline  of  at 
least  30  days  after  the  date  the  ^ 
advertisement  is  last  published;  specify 
the  number  of  units  the  HA  estimates  it 
will  be  able  to  assist  under  the  funding 
the  HA  is  making  available  for  this 
pmpose;  and  state  that  only 
applications  submitted  in  response  to 
the  advertisement  will  be  considered. 

(c)  Selection  policy  requirements.  The 
HA’s  written  selection  policy  must 
identify,  and  specify  the  weight  to  be 
given  to,  the  factors  the  HA  will  use  to 
rank  and  select  applications.  These 
factors  must  include  consideration  of: 
site;  design;  previous  experience  of  the 
owner  and  other  participants  in 
development,  marketing,  and 
management;  emd  feasibility  of  the 
project  as  a  whole  (including  likelihood 
of  financing  and  marketability).  The  HA 
may  add  other  factors,  such  as 
responsiveness  to  local  objectives 
specified  by  the  HA. 

(d)  Owner  application.  The  owner’s 
submission  to  the  HA  of  applications 
containing: 

(1)  A  description  of  the  housing  to  be 
constructed  or  rehabilitated,  including 
the  number  of  units  by  size  (square 
footage),  bedroom  count,  bathroom 
count,  sketches  of  the  proposed  new 
construction  or  rehabilitation,  unit 
plans,  listing  of  amenities  and  services, 
and  estimated  date  of  completion.  For 
rehabilitatioq,  the  description  must 
describe  the  property  as  is,  and  must 
also  describe  the  proposed 
rehabilitation; 

(2)  Evidence  of  site  control,  and  for 
new  construction  identification  and 
description  of  the  proposed  site,  site 
plan  an'd  neighborhood; 

(3)  Evidence  that  the  proposed  new 
construction  or  rehabilitation  is 
permitted  by  current  zoning  ordinances 
or  regulations  or  evidence  to  indicate 
that  the  needed  rezoning  is  likely  and 
will  not  delay  the  project; 

(4)  The  proposed  contract  rent  per 
unit,  including  an  indication  of  which 
utilities,  services,  and  equipment  are 
included  in  the  rent  and  which  are  not 
included.  For  those  utilities  that  are  not 
included  in  the  rent,  an  estimate  of  the 
average  monthly  cost  for  each  unit  type 
for  the  first  year  of  occupancy; 

(5)  A  statement  identifying: 

(i)  The  number  of  persons  (families, 
individuals,  businesses  and  nonproftt 
organizations)  occupying  the  property 
on  the  date  of  the  submission  of  the 
application; 

(ii)  The  number  of  persons  to  be 
displaced,  temporarily  relocated  or 
moved  permanently  within  the  building 
or  complex; 


(iii)  The  estimated  cost  of  relocation 
payments  and  services,  and  the  sources 
of  funding;  and 

(iv)  The  organization(s)  that  will  carry 
out  the  relocation  activities; 

(v)  The  identity  of  the  owner  and 
other  project  principals  and  the  names 
of  officers  and  principal  members, 
shareholders,  investors,  and  other 
parties  having  a  substantial  interest; 
certification  showing  that  the  above- 
mentioned  parties  are  not  on  the  U.S. 
General  Services  Administration  list  of 
parties  excluded  from  Federal 
procurement  and  nonprocurement 
programs;  a  disclosure  of  any  possible 
conflict  of  interest  by  any  of  these 
parties  that  would  be  a  violation  of  the 
Agreement  or  the  HAP  contract;  and 
information  on  the  qualifications  and 
experience  of  the  principal  participants. 
Information  concerning  any  participant 
who  is  not  known  at  the  time  of  the 
owner’s  submission  must  be  provided  to 
the  HA  as  soon  as  the  participant  is 
known; 

(vi)  The  owner’s  plan  for  managing 
and  maintaining  the  rmits; 

(vii)  Evidence  of  financing  or  lender 
interest  and  the  proposed  terms  of 
financing; 

(viii)  The  proposed  term  of  the  HAP 
contract;  and 

(ix)  Such  other  information  as  the  HA 
believes  necessary. 

(e)  Resident  management  corporation 
competitive  selection  exception.  An  HA 
may  select  imits  to  which  assistance  is 
to  be  attached,  without  advertising 
under  paragraph  (b)  of  this  section  and 
without  applying  the  selection  factors 
otherwise  required  by  paragraph  (c)  of 
this  section,  if  attachment  of  project- 
based  assistance  would  further  the 
purposes  of  the  sale  of  a  public  housing 
project  to  a  resident  management 
corporation  under  section  21  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437s). 

§  983.52  Rehabilitation:  Initial  inspection 
and  determination  of  unit  eligibility. 

(a)  Before  selecting  a  unit  or  executing 
an  Agreement,  the  HA  must  determine 
that  the  application  is  responsive  to  and 
in  compliance  with  the  HA’s  written 
selection  criteria  and  procedures,  and  is 
otherwise  in  conformity  with  HUD 
program  regulations  and  requirements. 
For  example,  the  owner  must  submit 
with  the  application  evidence  of  site 
control  and  the  certification  required  by 
§  983.51(d)(5)(v).  The  HA  must 
determine  that  the  proposed  initial  gross 
rents  are  within  the  fair  market  rent 
limitation  under  §  882.714  of  this  title. 
The  HA  must  inspect  the  property  to 
determine  that  rehabilitation  has  not 
begun  and  that  the  property  meets  the 
$1000  per  assisted  unit  rehabilitation 


requirement  \mder  §  982.8  of  this 
chapter.  If  the  property  meets  this 
rehabilitation  requirement,  the  HA  must 
determine  the  specific  work  items  that 
are  needed  to  bring  each  unit  to  be 
assisted  up  to  the  housing  quality 
standards  specified  in  §  983.5  (or  other 
standards  as  approved  in  the  HA’s 
application),  to  complete  any  other 
repairs  needed  to  meet  the  $1000  per 
assisted  unit  rehabilitation  requirement 
and,  in  the  case  of  projects  of  five  or 
more  imits,  any  work  items  necessary  to 
meet  the  accessibility  requirements  of 
Section  504  of  the  Rehabilitation  Act  of 
1973. 

(b)  Before  selecting  a  imit  or  executing 
an  Agreement,  the  HA  must  also 
consider  whether  the  property  is  eligible 
housing  under  §  983.7;  meets  the  other 
Federal  requirements  in  §983.11  and 
the  site  and  neighborhood  standards 
cross-referenced  in  §  983.6;  and  will  be 
rehabilitated  with  other  than  assistance 
under  the  U.S.  Housing  Act  of  1937  in 
accordance  with  §  983.9.  The  HA  must 
also  determine  the  number  of  current 
tenants  that  are  low-income  families.  An 
HA  may  not  select  a  unit,  or  enter  into 
an  Agreement  with  respect  to  a  unit,  if 
the  imit  is  occupied  by  persons  who  are 
not  eligible  for  participation  in  the 
promm. 

(^  Before  executing  an  Agreement, 
the  HA  must  contract  with  a  State 
certified  general  appraiser  and  establish 
the  rents  in  accordance  with  §  983.12,  or 
seek  and  obtain  the  HUD-determined 
initial  contract  rents  for  any  HA  owned 
or  controlled  units  or  projects  financed 
with  a  HUD  insured  or  coinsured 
multifamily  mortgage;  obtain  subsidy 
layering  contract  rent  reviews  from  HUD 
or  a  Housing  Credit  Agency;  obtain 
environmental  clearance  in  accordance 
with  §  983.11;  submit  a  certification  to 
the  HUD  field  office  stating  that  the  unit 
or  units  were  selected  in  accordance 
with  the  HA’s  approved  unit  selection 
policy;  and  receive  approval  from  the 
HUD  field  office  to  execute  an 
Agreement  pursuant  to  the  reviews 
required  in  §  983.53. 

(d)  When  the  HA  administering  the 
ACC  or  an  entity  substantially 
controlled  by  the  HA  administering  the 
ACC  has  submitted  an  application,  the 
HUD  field  office  will  select  the  owner 
applications.  The  HA  must  submit  to 
the  HUD  field  office  all  owner 
applications  in  response  to  the 
advertisement. 

(e)  The  HUD  field  office  may 
terminate  the  Agreement  or  HAP 
contract  upon  at  least  30  days  written 
notice  to  the  owner  by  the  HUD  field 
office  if  the  HUD  field  office  determines 
at  any  time  that  the  units  were  not 
selected  in  accordance  with  the  HA’s 
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approved  written  selection  policy  or 
that  the  units  did  not  initially  meet  the 
HUD  eligibility  requirements. 

§  983.53  Rehabilitation:  HUD  field  office 
review  of  applications. 

(a)  The  HUD  field  office  must 
establish  initial  contract  rents  for  any 
HA  owned  imits  or  projects  financed 
with  a  HUD  insured  or  coinsmed 
multifamily  mortgage.  HUD  (or  a 
Housing  Credit  Agency)  must  also 
conduct  subsidy  layering  contract  rent 
reviews. 

(b)  When  the  HA  administering  the 
ACC  or  an  entity  substantially 
controlled  by  the  HA  administering  the 
ACC  has  submitted  an  application,  the 
HA  must  submit  to  the  HUD  field  office 
all  owner  applications  in  response  to 
the  advertisement.  The  HUD  field  office 
must  review  the  owner  applications  and 
make  the  final  selections  l»sed  on  the 
criteria  in  the  HA  selection  policy 
approved  by  the  HUD  field  office. 

§  983.54  Rtftabilitation:  Work  write-ups. 

The  owner  must  prepare  work  write¬ 
ups  and,  where  determined  necessary 
by  the  PIA,  specifications  and  plans.  The 
HA  has  flexibility  to  determine  the 
appropriate  documentation  to  be 
submitted  by  the  owner  based  on  the 
nature  of  the  identified  rehabilitation. 
The  work  write-ups  must  address  the 
specific  work  items  identified  by  the  HA 
imder  §  983.52. 

§  983.55  New  construction:  HA  evakiabon 
and  technical  processing. 

(a)  Before  selecting  a  unit  or  executing 
an  Agreement,  the  HA  must  determine 
that  the  application  is  responsive  to  and 
in  compliance  with  the  HA’s  written 
selection  criteria  and  procedures,  and  is 
otherwise  in  conformity  with  HUD 
program  regulations  and  requirements. 
For  example,  the  owner  must  submit 
with  the  application  evidence  of  site 
control  and  the  certification  required  by 
§  983.51(d)(5)(v).  The  HA  must 
determine  that  construction  (foundation 
work)  has  not  begun.  The  HA  must 
determine  that  the  proposed  initial  gross 
rents  are  within  the  fair  market  rent 
limitation  under  §  983.12.  The  HA  must 
also  consider  whether  the  property  is 
eligible  housing  within  the  meaning  of 
§  983.7;  meets  the  other  Federal 
requirements  in  §  983.11  and  the  site 
and  neighborhood  standards  in  §  983.6; 
will  be  constructed  with  other  than 
assistance  under  the  U.S.  Housing  Act 
of  1937  in  accordance  with  §  983.9;  and, 
in  the  case  of  projects  of  four  or  more 
units,  whether  any  work  items 
necessary  to  meet  the  accessibility 
requirements  of  Section  504  of  the 
Rehabilitation  Act  of  1973  and  the  Fair 


Housing  Amendments  Act  of  1988  will 
be  completed. 

(b)  Before  executing  an  Agreement, 
the  HA  must  contract  with  a  State 
certified  general -appraiser  and  establish 
the  rents  in  accordance  with  §983.12  or 
seek  and  obtain  the  HUD-determined 
initial  contract  rents  for  any  HA  owned 
or  controlled  imits  or  projects  financed 
with  a  HUD  insured  or  coinsured 
multifamily  mortgage;  seek  and  obtain 
subsidy  layering  contract  rent  reviews 
from  HUD  or  a  Housing  Credit  Agency; 
seek  and  obtain  environmental 
clearance  in  accordance  with  §  983.11; 
and  receive  approval  fi-om  the  HUD 
field  office  to  execute  an  Agreement 
pursuant  to  the  reviews  required  in 

§  983.56. 

(c)  If  the  HA  administering  the  ACC 
or  an  entity  substantially  controlled  by 
the  HA  administering  the  ACC  has 
submitted  an  application,  the  HA  must 
submit  to  the  HUD  field  office  all  owner 
applications  in  response  to  the 
advertisement.  The  HUD  field  office 
will  select  the  owner  applications  to  be 
funded  from  the  applications  received 
in  response  to  the  HA  advertisement. 

(d)  If  there  are  no  HA-owned  or 
controlled  applicants,  the  HA  must 
submit  to  the  HUD  field  office  for  the 
site  and  neighborhood  review  only 
those  applications  determined  by  the 
HA  to  be  eli^ble  for  further  processing 
pursuant  to  paragraph  (a)  of  this  section, 
and  must  submit  a  certification  to  the 
HUD  field  office  stating  that  the  unit  or 
units  were  selected  in  accordance  with 
the  HA’s  approved  unit  selection  policy. 
The  HA’s  submission  must  not  exceed 
the  number  of  uncommitted  units  for 
which  the  HA  is  authorized  to  project- 
base  assistance  in  connection  with  new 
construction.  If  the  number  of  units 
coptained  in  applications  the  HA  has 
determined  to  be  eligible  for  further 
processing  exceeds  the  number  for 
which  the  HA  is  authorized  to  project- 
base  assistance,  the  HA  may  submit 
only  the  top-ranked  applications. 

(e)  The  HUD  field  office  may 
terminate  the  Agreement  or  HAP 
contract  upon  at  least  30  days  written 
notice  to  the  owner  by  HUD  if  the  HUD 
field  office  determines  that  the  units 
were  not  selected  in  accordance  with 
the  HA’s  approved  written  selection 
policy  or  that  the  units  did  not  initially 
meet  the  HUD  eligibility  requirements. 

§  983.56  New  construction:  HUD  field 
office  review  of  applications. 

(a)  The  HUD  field  office  must  review 
the  owner  applications  submitted  by  an 
HA  to  determine  compliance  With 
requirements  concerning  the  site  and 
neighborhood  standards  in  §  983.6. 


(b)  The  HUD  field  office  must 
establish  initial  contract  rents  for  any 
HA  owned  units  or  projects  financed 
with  a  HUD  insured  or  coinsured 
multifamily  mortgage.  HUD  (or  a 
Housing  Credit  Agency)  must  also 
conduct  subsidy  layering  contract  rent 
reviews. 

(c)  When  the  HA  administering  the 
ACC  or  an  entity  substantially 
controlled  by  the  HA  administering  the 
ACC  has  submitted  an  application,  the 
HA  must  submit  to  the  HUD  field  office 
all  owner  applications  in  response  to 
the  advertisement.  The  HUD  field  office 
must  review  the  owner  applications  and 
make  the  final  selections  based  on  the 
criteria  in  the  HA  selection  policy 
approved  by  the  HUD  field  office. 

§983.57'  New  construction:  Working 
drawings  and  specifications. 

Before  an  Agreement  is  executed  for 
new  construction  units,  the  owner  must 
submit  the  design  architect’s 
certification  that  the  proposed  new 
construction  reflected  in  the  working 
drawings  and  specifications  complies 
with  housing  quality  standards,  local 
codes  and  ordinances,  and  zoning 
requirements. 

Subpart  C — Agreement  and  New 
Construction  or  Rehabilitation  Period 

§  983.101  Agreement  to  enter  into  HAP 
contract,  and  contract  rents  in  Agreement 

(a)  Agreement  The  HA  must  enter 
into  an  Agreement  with  the  owner  in 
the  form  prescribed  by  HUD  for 
assistance  provided  under  this  part  983. 
The  Agreement  must  be  executed  before 
the  start  of  any  new  construction  or 
rehabilitation.  Under  the  Agreement,  the 
owner  agrees  to  construct  the  units  in 
accordance  with  the  HA-approved 
working  drawings  and  specifications  or 
to  rehabilitate  the  units  in  accordance 
with  the  HA-approved  work  write-ups. 

(b)  Contract  rents  in  Agreement  Tne 
Agreement  must  list  the  initial  contract 
rents  that  will  apply  to  the  units  after 
they  are  constructed  or  rehabilitated. 
The  amounts  of  the  contract  rents  that 
are  listed  in  the  Agreement  or,  if 
applicable,  as  lowered  under 

§  983.103(c),  must  be  the  initial  contract 
rents  upon  execution  of  the  HAP 
contract.  These  initial  contract  rents 
may  only  be  increased  if: 

(1)  The  project  is  financed  with  a 
HUD  insured  or  coinsured  multifamily 
mortgage; 

(2)  Tne  initial  contract  rents  listed  in 
the  Agreement  were  based  on  the 
amount  determined  by  HUD  to  be 
necessary  to  amortize  the  insured  or 
coinsured  mortgage;  and 

(3)  The  HUD  nmd  office  approves  a 
cost  increase  prior  to  closing.  In  such  a 
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case,  the  HUD  field  office  may 
redetermine  the  initial  contract  rents  in 
accordance  with  §  983.12  except  that  the 
field  office  may  use  the  comparable 
rents  originally  used  in  processing  the 
insured  or  coinsured  mortgage  in  lieu  of 
the  amount  determined  in  accordance 
with  §983.12. 

§  983.1 D2  Owner  selection  of  contractor. 

The  owner  is  responsible  for  selecting 
a  competent  contractor  to  undertake  the 
new  construction  or  rehabilitation  work 
under  the  Agreement.  The  owner  may 
not  award  contracts  to,  otherwise  engage 
the  services  of,  or  fund  any  contractor 
or  subcontractor,  to  perform  such  work, 
that  fails  to  provide  a  certification  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  or  placed  in 
ineligibility  status  under  24  CFR  part 
24,  or  is  on  the  list  of  ineligible 
contractors  or  subcontractors 
established  and  maintained  by  the 
Comptroller  General  under  29  CFR  part 
5.  The  HA  must  promote  opportunities 
for  minority  contractors  to  participate  in 
the  program. 

§  983.1 03  New  construction  or 
rehabilitation  period. 

(a)  Timely  performance  of  work.  After 
the  Agreement  has  been  executed,  the 
owner  must  promptly  proceed  with  the 
construction  or  rehabilitation  work  as 
provided  in  the  Agreement.  In  the  event 
the  work  is  not  so  commenced, 
diligently  continued,  or  completed,  the 
HA  may  terminate  the  Agreement  or 
take  other  appropriate  action. 

(b)  Inspections.  The  HA  must  inspect 
during  construction  or  rehabilitation  to 
ensure  that  work  is  proceeding  on 
schedule  and  is  being  accomplished  in 
accordance  with  the  terms  of  the 
Agreement.  The  inspection  must  be 
carried  out  to  ensure  that  the  work 
meets  the  types  of  materials  specified  in 
the  work  write-ups  or  working  drawings 
and  specifications,  and  meets  typical 
levels  of  workmanship  in  the  area. 

(c)  Changes.  The  owner  must  obtain 
prior  HA  approval  for  any  changes  from 
the  work  specified  in  the  Agreement 
that  would  alter  the  design  or  the 
quality  of  the  required  new  construction 
or  rehabilitation.  The  HA  may 
disapprove  any  changes  requested  by 
the  owner.  HA  approval  of  changes  may 
be  conditioned  on  establishing  lower 
initial  contract  rents  in  the  amount 
determined  by  the  HA  (or  the  HUD  field 
office  for  HA  owned  imits  or  projects 
financed  with  a  HUD  insured  or 
coinsured  multifamily  mortgage).  If  the 
owner  makes  any  changes  without  prior 
HA  approval,  the  HA  may  lower  the 
initial  contract  rents  in  the  amount 
determined  by  the  HA  (or  the  HUD  field 


office  for  HA  owned  imits  or  projects 
financed  with  a  HUD  insured  or 
coinsured  multifamily  mortgage),  and 
may  require  the  owner  to  remedy  any 
deficiencies,  prior  to,  and  as  a  condition 
for,  acceptance  of  the  units.  Initial 
contract  rents,  however,  must  not  be 
increased  because  of  any  change  fit)m 
the  work  specified  in  the  Agreement  as 
originally  executed.  When  a  HUD 
insured  or  a  HUD  coinsured  multifamily 
mortgage  is  used  to  finance  new 
construction  or  rehabilitation  of  the 
units  to  which  assistance  is  to  be 
attached  under  this  part  983,  the  HUD 
field  office  may  lower  the  initial 
contract  rents  to  reflect  any  reduction  in 
the  amount  necessary  to  amortize  the 
insured  or  coinsured  mortgage. 

(d)  Notification  of  vacancies.  At  least 
60  days  before  the  scheduled 
completion  of  the  new  construction  or 
rehabilitation,  the  owner  must  notify  the 
HA  of  any  units  expected  to  be  vacant 
on  the  anticipated  effective  date  of  the 
HAP  contract.  The  HA  must  refer  to  the 
owner  appropriate-sized  families  fiom 
the  HA  waiting  list.  When  the  HAP 
contract  is  executed,  the  owner  must 
notify  the  HA  which  units  are  vacant. 
(See  also  §  983.203). 

§  983.1 04  New  constaiction  or 
rehabilitation  completion. 

(a)  Notification  of  completion.  The 
owner  must  notify  the  HA  when  the 
work  is  completed  and  submit  to  the  HA 
the  evidence  of  completion  described  in 
paragraph  (b)  of  this  section. 

(b)  Evidence  of  completion.  To 
demonstrate  completion  of  the  work  the 
owner  must  furnish  the  HA  with: 

(1)  A  certificate  of  occupancy  or  other 
official  approvals  as  required  by  the 
locality. 

(2)  A  certification  by  the  owner  that: 

(i)  The  work  has  been  completed  in 
accordance  with  the  requirements  of  the 
Agreement; 

(ii)  There  are  no  defects  or 
deficiencies  in  the  work  except  for  items 
of  delayed  completion  which  are  minor 
or  which  are  incomplete  because  of 
weather  conditions  and,  in  any  case,  do 
not  preclude  or  affect  occupancy; 

(iii)  The  unit(s)  has  been  constructed 
or  rehabilitated  in  accordance  with  the 
applicable  zoning,  building,  housing 
and  other  codes,  ordinances  or 
regulations,  as  modified  by  any  waivers 
obtained  from  the  appropriate  officials; 

(iv)  Unit(s)  built  before  1978  is  in 
compliance  with  §  982.401(j)  [Lead- 
based  paint);  and 

(v)  The  owner  has  complied  with  any 
applicable  labor  standards  requirements 
in  the  Agreement. 

(3)  For  projects  where  a  HUD  field 
office  construction  inspection  is  not 


required  during  construction,  a 
certification  from  the  inspecting 
architect  stating  that  the  imits  have  been 
constructed  in  accordance  with  the 
certified  working  drawings  and 
specifications,  housing  quality 
standards,  local  codes  and  ordinances, 
and  zoning  requirements. 

(c)  Review  and  inspections.  The  HA 
must  review  the  evidence  of  completion 
for  compliance  with  paragraph  (b)  of 
this  section.  The  HA  also  must  inspect 
the  unit(s)  to  be  assisted  to  determine 
that  the  unit(s)  has  been  completed  in 
accordance  with  the  Agreement, 
including  meeting  the  housing  quality 
standards  or  other  standards' approved 
hy  the  HUD  field  office  for  the  program. 

If  the  inspection  discloses  defects  or 
deficiencies,  the  inspector  must  report 
these  in  detail. 

(d)  Acceptance,  (t)  If  the  HA 
determines  ftnm  the  review  and 
inspection  that  the  unit(s)  has  been 
completed  in  accordance  with  the 
Agreement,  the  HA  must  accept  the 
unit(s). 

(2)  If  there  are  any  items  of  delayed 
completion  that  are  minor  items  or  that 
are  incomplete  because  of  weather 
conditions,  and  in  any  case  that  do  not 
preclude  or  affect  occupancy,  and  all 
other  requirements  of  the  Agreement 
have  been  met,  the  HA  may  accept  the 
unit(s).  The  HA  must  require  the  owner 
to  deposit  in  escrow  with  the  HA  funds 
in  an  amount  the  HA  determines  to  be 
sufficient  to  ensure  completion  of  the 
delayed  items.  The  HA  and  owner  must 
also  execute  a  written  agreement, 
specifying  the  schedule  for  completion 
of  these  items.  If  the  items  are  not 
completed  within  the  agreed  time 
period,  the  HA  may  terminate  the  HAP 
contract  or  exercise  other  rights  under 
the  HAP  contract. 

(3)  If  other  deficiencies  exist,  the  HA 
must  determine  whether  and  to  what 
extent  the  deficiencies  are  correctable 
and  whether  a  time  extension  is 
warranted,  and  HUD  must  determine 
whether  the  contract  rents  should  be 
reduced. 

(4)  Otherwise,  the  unit(s)  may  not  be 
accepted,  and  the  owner  must  be 
notified  with  a  statement  of  the  reasons 
for  nonacceptance. 

Subpart  D — Housing  Assistance 
Payments  Contract 

§  983.151  Housing  assistance  paynients 
contract  (HAP  contract). 

(a)  Required  form.  The  HA  must  enter 
into  a  HAP  contract  with  the  owner  in 
the  form  prescribed  by  HUD  for 
assistance  provided  under  this  part  983. 

(b)  Term  of  HAP  contract.  (1)  The 
initial  HAP  contract  term  may  not  be 
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less  than  one  year  nor  more  than  five 
years,  and  may  not  extend  beyond  the 
ACC  expiration  date  for  the  funding 
soiirce  from  which  the  HAP  contract  is 
to  be  funded. 

(2)  The  contract  authority  for  the 
funding  source  must  exceed  the 
estimated  annual  housing  assistance 
payments  for  all  tenant-based  and 
project-based  HAP  contracts  funded 
from  the  funding  source. 

(3)  Within  these  limitations,  the  HA 
has  the  sole  discretion  to  determine  the 
HAP  contract  term.  For  example, 
assuming  that  the  ACC  expiration  date 
for  the  applicable  funding  source  is  June 
30, 1999,  and  the  effective  date  of  a  HAP 
contract  will  be  July  1, 1995,  the  HAP 
contract  could  have  a  fixed  term  of  1  to 
4  years. 

(c)  Renewal  of  HAP  contracts.  With 
HUD  field  office  approval  and  at  the 
sole  option  of  the  HA,  HAs  may  renew 
expiring  HAP  contracts  for  such  period 
or  periods  as  the  HUD  field  office 
determines  appropriate  to  achieve  long¬ 
term  affordability  of  the  assisted 
housing,  provide  that  the  term  does 
not  extend  beyond  the  ACC  expiration 
date  for  the  funding  source.  HAs  must 
identify  the  funding  source  for 
renewals;  different  funding  sources  may 
be  used  for  the  initial  term  and  renewal 
terms  of  the  HAP  contract.  In  addition 
to  assessing  whether  the  HAP  contract 
should  be  renewed  to  achieve  long  term 
affordability,  HUD  will  review  an  HA’s 
renewal  request  to  determine  that  the 
requirements  listed  in  §  983.3(a)  will  be 
satisfied,  and  to  determine  if  a  rent 
reduction  is  warranted  pursuant  to  24 
CFR  part  12.  The  owner  and  owner’s 
successors  in  interest  must  accept  all 
HAP  contract  renewals  agreed  to  by  the 
HA  and  approved  by  HUD. 

(d)  Time  of  execution.  The  HA  must 
execute  the  HAP  contract  if  the  HA 
accepts  the  unit(s)  under  §  983.104.  The 
effective  date  of  the  HAP  contract  may 
not  be  earlier  than  the  date  of  HA 
inspection  and  acceptance  of  the  unit(s). 

(e)  Units  under  lease.  After 
commencement  of  the  HAP  contract 
term,  the  HA  must  make  the  monthly 
housing  assistance  payments  in 
accordance  with  the  HAP  contract  for 
each  unit  occupied  under  lease  by  a 
family. 

§  983.1 52  Reduction  of  number  of  units 
covered  by  HAP  contract 

(a)  Limitation  on  leasing  to  ineligible 
families.  Owners  must  lease  all  assisted 
units  under  HAP  contract  to  eligible 
families.  Leasing  of  vacant,  assisted 
units  to  ineligible  tenants  is  a  violation 
of  the  HAP  contract  and  grounds  for  all 
available  legal  remedies,  including 
suspension  or  debarment  from  HUD 


programs  and  reduction  of  the  number 
of  units  under  the  HAP  contract,  as  set 
forth  in  paragraph  (b)  of  this  section. 

Once  the  HA  has  determined  that  a 
violation  exists,  the  HA  must  notify  the 
HUD  field  office  of  its  determination 
and  the  suggested  remedies.  At  the 
direction  of  the  HUD  field  office,  the  HA 
must  take  the  appropriate  action. 

(b)  Reduction  for  failure  to  lease  to 
eligible  families.  If,  at  any  time 
beginning  180  calendar  days  after  the 
effective  date  of  the  HAP  contract,  the 
owner  fails  for  a  period  of  180 
continuous  calendar  days  to  have  the 
assisted  units  leased  to  families 
receiving  housing  assistance  or  to 
families  who  were  eligible  when  they 
initially  leased  the  unit  but  are  no 
longer  receiving  housing  assistance,  the 
HA  may,  on  at  least  30  calendar  days 
notice,  reduce  the  number  of  imits 
covered  by  the  HAP  contract.  The  HA 
may  reduce  the  number  of  units  to  the 
number  of  units  actually  leased  or 
available  for  leasing  by  eligible  families 
plus  10  percent  (rounded  up).  If  the 
owner  has  only  one  unit  imder  HAP 
contract  and  if  one  year  has  elapsed 
since  the  date  of  the  last  housing 
assistance  payment,  the  HAP  contract 
may  be  terminated  with  the  consent  of 
the  owner. 

(c)  Restoration.  The  HA  will  agree  to 
an  amendment  of  the  HAP  contract  to 
provide  for  subsequent  restoration  of 
any  reduction  made  pursuant  to 
paragraph  (b)  of  this  section  if: 

(1)  The  I^  determines  that  the  , 
restoration  is  justified  by  demand, . 

(2)  The  owner  otherwise  has  a  record 
of  compliance  with  obligations  under 
the  HAP  contract;  and 

(3)  Contract  authority  is  available. 

Sybpart  E — Management 

§  983.201  Responsibilities  of  the  HA. 

Section  982.153  of  this  chapter,  HA 
Responsibilities,  applies,  except  for 
§  982.153(b)(7)  of  this  chapter,  where  it 
pertains  to  the  HA  issuing  a  voucher  or 
certificate  to  each  selected  family  and 
providing  housing  information  to 
families  selected,  and  §  982.153(b)(9)  of 
this  chapter.  The  HA  must  also: 

(a)  Brief  the  family  in  accordance  with 
§  983.203(d); 

(b)  Obtain  requests  for  participation 
from  owners,  and  select  projects; 

(c)  Approve  contract  rent  adjustments, 
and  make  rent  reasonableness 
determinations  for  units  which  are  not 
HA  owned; 

(d)  Inspect  the  project  before,  during, 
and  upon  completion  of,  new 
construction  or  rehabilitation;  and 

(e)  Ensure  that  the  amount  of 
assistance  that  is  attached  to  units  is 


within  the  amounts  available  under  the 
ACC. 

§  983.202  Responsibilities  of  the  owner. 

Section  982.452  of  this  chapter. 

Owner  responsibilities,  applies.  The 
owner  is  also  responsible  for  performing 
all  of  the  owner  responsibilities  under 
the  Agreement  and  the  HAP  contract, 
disclosing  information  and  submitting 
certifications  as  required  by  24  CFR  part 
12  and  implementing  instructions, 
providing  the  HA  with  a  copy  of  any 
termination  of  tenancy  notification,  and 
offering  vacant,  accessible  units  to  a 
Family  with  one  or  more  members  with 
a  disability  requiring  that  accessibility 
features  of  the  vacant  unit  and 
occupying  an  assisted  unit  not  having 
such  featiires. 

§983.203  Family  participation. 

Subpart  E  of  part  982  of  this  chapter. 
Selection  for  Tenant-based  Program, 
does  not  apply,  except  as  it  is  expressly 
made  applicable  by  this  section. 

(a)  HA  selection  for  participation.  (1) 
The  following  provisions  apply  to  this 
part:  §§982.201, 982.202  except 
paragraph  (b)(3),  982.203,  982.204 
except  paragraph  (a)  and  (d),  982.205 
except  paragraph  (a),  982.206,  982.207 
except  (b)(1),  and  982.208  through 
982.213  of  this  chapter. 

(2)  For  purposes  of  this  part,  a  family 
becomes  a  participant  when  the  family 
and  owner  execute  a  lease  for  a  unit 
with  project-based  assistance. 

(3)  An  HA  may  use  the  tenant-based 
waiting  list,  a  merged  waiting  list,  or  a 
separate  PBC  waiting  list  for  admission 
to  the  PBC  program.  If  the  HA  opts  to 
have  a  separate  PBC  waiting  list,  the  HA 
may  use  a  single  waiting  list  for  all  PBC 
projects,  or  may  use  a  separate  PBC 
waiting  list  for  an  area  not  smaller  than 
a  county  or  municipality. 

(4)  Except  for  special  admissions  and 
admissions  pursuant  to  paragraph  (c)(3) 

'  of  this  section,  participants  must  be 
selected  from  the  HA  waiting  list.  The 
HA  must  select  participants  from  the 
waiting  list  in  accordance  with 
admission  policies  in  the  HA 
administrative  plan. 

(5)  Local  preference  limit  means  30 
percent  of  total  annual  waiting  list 
admissions  to  an  HA’s  PBC  program 
(including  admissions  pursuant  to 
paragraph  (c)(3)  of  this  section).  In  any 
year,  the  number  of  families  given 
preference  in  admission  to  the  HA  PBC 
program  pursuant  to  a  local  preference 
over  families  with  a  federal  preference 
may  not  exceed  the  local  preference 
limit. 

(6)  Has  authorized  to  use  the  30- 
percent  limit  to  prevent  prepayments 
under  State  mortgage  programs  must  not 
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count  families  selected  to  occupy  units 
in  these  State-assisted  or  subsidized 
projects  against  the  local  preference 
limit. 

(7)  The  selection  of  eligible  in-place 
families  does  not  count  against  the  local 
preference  limit. 

(b)  HA  determination  of  eligibility  of 
in-place  families.  Before  an  HA  selects 
a  specific  unit  to  which  assistance  is  to 
be  attached,  the  HA  must  determine 
whether  the  imit  is  occupied,  and  if 
occupied,  whether  the  imit’s  occupants 
are  eligible  for  assistance.  If  the  unit  is 
occupied  by  an  eligible  family 
(including  a  single  person)  and  the  HA 
selects  the  unit,  the  family  must  be 
afforded  the  opportunity  to  lease  that 
unit  or  another  appropriately  sized, 
project-based  assisted  unit  in  the  project 
without  requiring  the  family  to  be 
placed  on  the  waiting  list.  (The  HA  is 
authorized,  under  §  812.3(b)(1)  of  this 
chapter  and  consistent  with  other 
applicable  requirements  of  §  812.3,  to 
permit  occupancy  of  the  project  by 
single  persons  residing  in  the  project  at 
the  time  of  conversion  to  project-based 
assistance  to  prevent  displacement.)  An 
HA  may  not  select  a  unit,  or  enter  into 
an  Agreement  with  respect  to  a  unit,  if 
the  unit  is  occupied  by  persons  who  are 
not  eligible  fm*  participation  in  the 
program. 

(c)  Filling  vacant  units.  (1)  When  the 
owner  notifies  the  HA  of  vacancies  in 
the  units  to  which  assistance  is 
attached,  the  HA  will  refer  to  the  owner 
one  or  more  families  of  the  appropriate 
size  on  its  waiting  list.  A  family  that 
refuses  the  offer  of  a  unit  assisted  under 
this  part  983  keeps  its  place  on  the 
waiting  list. 

(2)  The  owner  must  rent  all  vacant 
units  to  eligible  families  referred  by  the 
HA  from  its  waiting  list.  The  HA  must 
determine  eligibility  for  participation  in 
accordance  with  HUD  requirements. 

(3)  If  the  HA  does  not  refer  a  sufficient 
number  of  interested  applicants  on  the 
HA  waiting  list  to  the  owner  within  30 
days  of  the  owner’s  notification  to  the 
HA  of  a  vacancy  ,  the  owner  may 
advertise  for  or  solicit  applications  from 
eligible  very  low-income  families,  or,  if 
authorized  by  the  HA  in  accordance 
with  HUD  requirements,  low-income 
families.  The  owner  must  refer  these 
families  to  the  HA  to  determine 
eligibility. 

(4) (i)  The  owner  is  responsible  for 
■screening  and  selection  of  tenants.  The 
ovmer  must  adopt  written  tenant 
selection  procedures  that  are  consistent 
with  the  purpose  of  improving  housing 
opportunities  for  very  low-income 
families,  and  reasonably  related  to 
program  eligibility  and  an  applicant’s 
ability  to  perform  the  lease  obligations. 


(ii)(A)  An  owner  must  promptly 
notify  in  writing  any  rejected  applicant 
of  the  grounds  for  any  rejection. 

(B)  If  the  owner  rejects  an  applicant 
family  who  believes  that  the  rejection 
was  the  result  of  unlawful 
discrimination,  the  family  may  request 
the  assistance  of  the  HA  in  resolving  the 
issue.  The  family  may  also  file  a 
discrimination  complaint  with  the  HUD 
field  office  or  exercise  other  rights 
provided  by  law. 

(d)  Briefing  of  families.  When  a  family 
is  selected  to  occupy  a  project-based 
unit,  the  HA  must  provide  the  family 
with  information  concerning  the  tenant 
rent  and  any,  applicable  utility 
allowance  and  a  copy  of  the  HUD- 
prescribed  lead-based  paint  brochure. 
The  family  must  also,  either  in  group  or 
individual  sessions,  be  provided  with  a 
full  explanation  of  the  following: 

(1)  Family  and  owner  responsibilities 
under  the  lease  and  HAP  contract; 

(2)  Information  on  Federal,  State,  and 
local  equal  opportunity  laws; 

(3)  The  fact  that  the  subsidy  is  tied  to 
the  unit,  that  the  family  must  occupy  a 
unit  constructed  or  rehabilitated  under 
the  program,  and  that  a  family  that 
moves  from  the  unit  does  not  have  any 
right  to  continued  assistance; 

(4)  The  likelihood  of  the  family 
receiving  a  certificate  after  the  HAP 
contract  expires; 

(5)  The  family’s  options  under  the 
program,  if  the  family  is  required  to 
move  because  of  a  change  in  family  size 
or  composition; 

(6)  Information  on  the  HA’s 
procedures  for  conducting  informal 
hearings  for  participants,  including  a 
description  of  the  circiunstances  in 
which  the  HA  is  required  to  provide  the 
opportunity  for  an  informal  hearing 
(under  §  983.208),  and  of  the  procedures 
for  requesting  a  hearing. 

(e)  Continued  assistance  for  a  family 
when  the  HAP  contract  is  terminated.  If 
the  HAP  contract  for  the  unit  expires  or 
if  the  HA  terminates  the  HAP  contract 
for  the  unit: 

(1)  The  HA  must  issue  the  assisted 
family  in  occupancy  of  a  unit  a 
certificate  of  family  participation  for 
assistance  under  the  HA’s  certificate 
program  unless  the  HA  has  determined 
that  it  does  not  have  sufficient  funding 
for  continued  assistance  for  the  family, 
or  unless  the  HA  denies  issuance  of  a 
certificate  in  accordance  with  §  982.552 
of  this  chapter. 

(2)  If  the  unit  is  not  occupied  by  an 
assisted  family,  then  the  available  funds 
under  the  ACC  that  were  previously 
committed  for  support  of  the  project- 
based  assistance  for  the  unit  must  be 
used  for  the  HA’s  certificate  program. 


(f)  Amount  of  rent  payable  by  family 
to  owner.  The  amount  of  rent  payable  by 
the  Family  to  the  owner  must  be  the 
Tenant  Rent. 

(g)  Lease  requirements.  (1)  The  lease 
between  the  family  and  the  owner  must 
be  in  accordance  with  §  983.207  and  any 
other  applicable  HUD  regulations  and 
requirements.  The  lease  must  include 
all  provisions  required  by  HUD  and 
must  not  include  any  of  the  provisions 
prohibited  by  HUD. 

(2)  When  offering  an  accessible  unit  to 
an  applicant  not  having  disabilities 
requiring  the  accessibility  features  of  the 
unit,  the  owner  may  require  the 
applicant  to  agree  (and  may  incorporate 
this  agreement  in  the  Lease)  to  move  to 
a  non-accessible  unit  when  available. 

§983.204  Maintenance,  operation  and 
inspections. 

(a)  Section  982.404  of  this  chapter. 
Maintenance:  Owner  and  family 
responsibility;  HA  remedies,  pertaining 
to  owner  responsibilities  and  HA 
remedies,  does  not  apply.  Section 
982.405  of  this  chapter,  HA  periodic 
unit  inspection,  and  §  982.406  of  this 
chapter.  Enforcement  of  HQS,  do  not 
apply. 

(b)  Maintenance  and  operation.  The 
owner  must  provide  all  the  services, 
maintenance  and  utilities  as  agreed 
under  the  HAP  contract,  subject  to 
abatement  of  housing  assistance 
payments  or  other  applicable  remedies 
if  the  owner  fails  to  meet  these 
obligations. 

(c)  Periodic  inspection.  In  addition  to 
the  inspections  required  prior  to 
execution  of  the  HAP  contract,  the  HA 
must  inspect  or  cause  to  be  inspected 
each  dwelling  unit  under  HAP  contract 
at  least  annually  and  at  such  other  times 
as  may  be  necessary  to  assure  that  the 
owner  is  meeting  the  obligations  to 
maintain  the  unit  in  decent,  safe  and 
sanitary  condition  and  to  provide  the 
agreed  upon  utilities  and  other  services. 
The  HA  must  take  into  account 
complaints  and  any  other  information 
coming  to  its  attention  in  scheduling 
inspections. 

(d)  Units  not  decent,  safe  and 
sanitary.  If  the  HA  notifies  the  owner 
that  the  unit(s)  under  HAP  contract  are 
not  being  maintained  in  decent,  safe  and 
sanitary  condition  and  the  owner  fails  to 
take  corrective  action  within  the  time 
prescribed  in  the  notice,  the  HA  may 
exercise  any  of  its  rights  or  remedies 
under  the  HAP  contract,  including 
abatement  of  housing  assistance 
payments  (even  if  the  family  continues 
in  occupancy),  termination  of  the  HAP 
contract  on  the  affected  unit(s)  and 
termination  of  assistance  to  the  family 
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in  accordance  with  §  982.552  of  this 
chapter. 

§  983.205  Reexamination  of  famiiy  income 
and  composition. 

(a)  Section  882.212  of  this  title, 
Reexaminations  of  family  income  and 
composition,  does  not  apply. 

(b)  Regular  and  interim 
reexaminations.  (1)  The  HA  must 
reexamine  the  income  and  composition 
of  all  families  at  least  once  every  12 
months.  After  consultation  with  the 
family  and  upon  verification  of  the 
information,  the  HA  must  make 
appropriate  adjustments  in  the  total 
tenant  payment  in  accordance  with  part 
813  of  this  title  and  determine  whether 
the  family’s  unit  size  is  still  appropriate 
(see  §  982.402  of  this  chapter).  The  HA 
must  adjust  tenant  rent  and  the  housing 
assistance  payment  to  reflect  any  change 
in  total  tenant  payment. 

(2)  The  family  must  supply  any 
information  requested  by  the  HA  or 
HUD  concerning  changes  in  income.  If 
the  HA  receives  information  concerning 
a  change  in  the  family’s  income  or  other . 
circumstances  between  regularly 
scheduled  reexaminations,  the  HA  must 
consult  with  the  family  and  make  any 
adjustments  determined  to  be 
appropriate.  Any  change  in  the  family’s 
income  or  other  circumstances  that 
results  in  an  adjustment  in  the  total 
tenant  payment,  tenant  rent,  and 
housing  assistance  payment  must  be 
verified. 

(3)  The  family  must  disclose  and 
verify  social  security  numbers  (as 
provided  by  24  CFR  part  750)  and  must 
sign  and  submit  consent  forms  for 
obtaining  information  in  accordance 
with  24  CFR  part  760  and  24  CFR  part 
813. 

(c)  Continuation  of  housing  assistance 
payments.  A  family’s  eligibility  for 
housing  assistance  payments  shall 
continue  until  the  total  tenant  payment 
equals  the  gross  rent.  The  termination  of 
eligibility  at  such  point  will  not  affect 
the  family’s  other  rights  under  its  lease, 
nor  will  such  termination  preclude  the 


resumption  of  payments  as  a  result  of 
later  changes  in  income,  rents,  or  other 
relevant  circumstances  during  the  term 
of  the  HAP  contract.  However, 
eligibility  also  may  be  terminated  in 
accordance  with  HUD  requirements  for 
such  reasons  as  failure  to  submit 
requested  verification  information. 

§983.206  Overcrowded  and 
underoccupied  units. 

(a)  Section  982.403(a)(2)  of  this 
chapter.  Termination  of  HAP  contract: 
violation  ofHQS  space  standards; 

§  982.403(b)  of  this  chapter.  Certificate 
program  only:  Termination  of  HAP 
contract — subsidy  too  big  for  family 
size;  and  §  982.403(c)  of  this  chapter, 
Termination,  do  not  apply. 

(b)  If  the  HA  determines  that  a 
contract  unit  is  not  decent,  safe,  and 
sanitary  because  of  an  increase  in  family 
size  that  causes  the  unit  to  be 
overcrowded  or  that  a  contract  unit  is 
larger  than  appropriate  for  the  size  of 
the  family  in  occupancy  under  the  HA’s 
subsidy  standards,  housing  assistance 
pa)rments  with  respect  to  the  unit  may 
not  be  terminated  for  this  reason.  The 
owner,  however,  must  offer  the  family  a 
suitable  alternative  unit  if  one  is 
available  and  the  family  shall  be 
required  to  move.  If  the  owner  does  not 
have  available  a  suitable  unit  within  the 
family’s  ability  to  pay  the  rent,  the  HA 
(if  it  has  sufficient  fiindingjmust  offer 
Section  8  assistance  to  the  family  or 
otherwise  assist  the  family  in  locating 
other  standard  housing  in  the  HA’s 
jurisdiction  within  the  family’s  ability 
to  pay,  and  require  the  family  to  move 
to  such  a  unit  as  soon  as  possible.  The 
family  must  not  be  forced  to  move,  nor 
shall  housing  assistance  payments 
under  the  HAP  contract  be  terminated 
for  the  reasons  specified  in  this 
paragraph,  imless  the  family  rejects, 
without  good  reason,  the  offer  of  a  unit 
that  the  HA  judges  to  be  acceptable. 

§  983.207  Assisted  tenancy  and 
termination  of  tenancy. 

(a)  Section  982.309  of  this  chapter. 
Term  of  assisted  tenancy,  and  §  982.310 


of  this  chapter.  Owner  termination  of 
tenancy,  do  not  apply. 

(b)  Term  of  lease.  The  term  of  a  lease, 
including  a  new  lease  or  a  lease 
amendment,  executed  by  the  owner  and 
the  family  must  be  for  at  least  one  year, 
or  the  remaining  term  of  the  HAP 
contract  if  the  remaining  term  of  the 
HAP  contract  is  less  than  one  year. 

(c)  Move  from  unit.  The  family  must 
notify  the  HA  and  the  owner  before  the 
family  moves  out  of  the  imit. 

(d)  Termination  of  tenancy.  (1) 

Subpart  A  of  part  247  of  this  title. 
Eviction  from  Certain  Subsidized  and 
HUD-Owned  Projects,  applies,  except 
§  247.4(d)  of  this  title. 

(2)  The  lease  may  contain  a  provision 
permitting  the  family  to  terminate  the 
lease  on  not  more  than  60  days  advance 
written  notice  to  the  owner.  In  the  case  ^ 
of  a  lease  term  for  more  than  one  year, 
the  lease  must  contain  a  provision 
permitting  the  family  to  terminate  the 
lease  on  such  notice  after  the  first  year 
of  the  term. 

(3)  The  owner  may  offer  the  family  a 
new  lease  for  execution  by  the  family 
for  a  term  beginning  at  any  time  after 
the  first  year  of  the  term  of  the  lease. 

The  owner  must  give  the  family  written 
notice  of  the  offer  at  least  60  days  before 
the  proposed  commencement  date  of  the 
new  lease  term.  The  offer  may  specify 

a  reasonable  time  for  acceptance  by  the 
family.  Failure  by  the  family  to  accept 
the  offer  of  a  new  lease  in  accordance 
with  this  paragraph  shall  be  “other  good 
cause’’  for  termination  of  tenancy 
(under  §  247.3(a)(3)  of  this  title). 

§  983.208  Informal  review. 

Section  982.554,  Informal  review  for 
applicant,  applies,  except 
§  982.554(c)(3)  of  ^is  chapter. 

Dated:  )une  8, 1995. 

Joseph  Shuldiner, 

Assistant  Secretary. 

(FR  Doc.  95-15906  Filed  6-30-95;  8:45  am) 
BILUNQ  CODE  4210-33-P 
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Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  sec.  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  22, 1995. 

David  S.  Cristy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-e5-1628;  FR-2294-N-03] 

Submission  of  Proposed  Information 
Coiiection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Conunents  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to: 

Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer, 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 


Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-fioe  munber.  Copies  of  the  proposed 
forms  and  other  available  docmnents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  Collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
munber,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
munber  of  hoiurs  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiurs  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


PROPOSAL:  Section  8  Certificate  and 
Housing  Voucher  Program  (FR-2294). 

OFFICE:  Public  and  Indian  Housing. 

DESCRIPTION  OF  THE  NEED  FOR  THE 
INFORMATION  AND  ITS  PROPOSED 
USE:  Under  the  Section  8  Rental 
Certificate  Program  and  Rental 
Voucher  Program,  the  Department  of 
Housing  and  Urban  Development 
(HUD)  enters  into  an  Annual 
Contributions  Contract  (ACC)  with 
Public  Housing  Agencies  to  assist 
very  low-income  families  who  enter 
into  leases  directly  with  private 
owners  of  existing  rental  housing. 

FORM  NUMBER:  HUD-52^15,  52517A, 
52578,  52578B, 52580, 52580A, 

52595, 52646, 52663, 52665,  52667, 
52672, 52673, 52681,  52683. 

RESPONDENTS:  Individuals  or 
Households  and  State,  Local,  or  Tribal 
Government. 

REPORTING  BURDEN: 


Number  of  Frequency  Hours  per  Burden 

respondents  of  response  ^  response  *  hours 


Information  collection .  252,600  9.30  .  .40  947,493 


TOTAL  ESTIMATED  BURDEN  HOURS: 
947,493. 

STATUS;  Revision.  . 


CONTACT:  Cecelia  Livingston,  HUD, 
(202)  708-3887;  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 


Dated:  June  22, 1995. 

(FR  Doc.  95-15907  Filed  6-30-95;  8:45  am] 
BILUNO  C006  421(M)1-M. 


Monday 
July  3,  1995 


Part  IV 

Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 


48  CFR  Part  1,  et  al. 

Federal  Acquisition  Regulations;  Final 
Rules 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1, 2. 3, 4, 5, 6, 7, 8, 9. 12, 
13, 14, 15, 16, 19, 20, 22,  23, 25, 27, 28, 
32, 33,  36,  41, 42, 43, 44,  45,  46, 47, 49, 
52,  and  53 


[Federal  Acquisition  Circular  90-29] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Siunmary  presentation  of 
interim  rules. 


SUMMARY:  This  docvunent  serves  to 
introduce  the  dociunents  which  follow 
and  which  comprise  Federal 
Acquisition  Circular  (FAC)  90-29.  The 
Federal  Acquisition  Regulatory  Council 
is  issuing  FAC  90-29  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  changes  in  the  following 
subject  areas: 


Item 

Subject 

FAR  case 

Rule  type 

Team  leader 

HWi 

FAR  guiding  principies . 

95-010  ..... 

Final . 

O’Neill 

lUmm 

Electronic  contracting . . . 

91-104  ..... 

Interim . 

Loeb 

HWHi 

Simplified  acquisition  procedures/FACNET  . . 

94-770 

IntArim . 

Maykowskyj 

■MUM 

DATES:  Effective  Date:  July  3, 1995. 

Comment  Closing  Date:  September  1, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  team  leader  whose  name  appears  in 
relation  to  each  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Bvulding, 
Washington,  DC,  20405  (202)  501-4755. 
Please  cite  FAC  90-29  and  FAR  case 
munbers(s). 

SUPPLEMENTARY  INFORMATION:  Federal 
Acquisition  Circular  90-29  amends  the 
Federal  Acquisition  Regulation  (FAR)  as 
specified  below: 

For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  number  and  subject  set 
forth  in  the  dociunents  following  these 
item  siunmaries. 

Item  I — FAR  Guiding  Principles  (FAR 
Case  95-010) 

This  final  rule  amends  the  FAR  at 
1.102  to  incorporate  the  Statement  of 
Guiding  Principles  for  the  FAR  as 
agreed  to  by  the  FAR  Coimcil. 

Item  n — ^Electronic  Contracting  (FAR 
Case  91-104) 

This  interim  rule  amends  the  FAR  to 
address  the  use  of  electronic  commerce/ 
electronic  data  interchange  in 
Government  contracting.  This  rule  is 
intended  to  remove  any  barriers  that 
existed  in  the  FAR  to  use  of  electronic 
contracting/electronic  data  interchange. 

Item  in — Simplified  Acquisition 
Procedures/FACNET  (FAR  Case  94-770) 

This  interim  rule  implements  the 
simplified  acquisition  and  Federal 
Acquisition  Computer  Network 
(FACNET)  requirements  of  the  Federal 
Acquisition  Streamlining  Act  (the  Act). 
The  Act  defines  the  simplified 
acquisition  threshold  as  $100,000. 


However,  the  FAR  and  the  Act  limit  the 
use  of  simplified  acquisition  procedures 
by  procurement  activities  not  having 
certified  interim  FACNET  to 
procurements  not  exceeding  $50,000. 

FACNET  is  a  universal  electronic 
capability  that  Mdll  permit  potential 
contractors  to,  as  a  minimum,  obtain 
information  on  proposed  procurements-, 
submit  responses,  query  the  system,  and 
receive  awards  on  a  Govemmentwide 
basis. 

The  reader  should  note  the  key 
features  represented  in  FAR  case  94-770 
which  will  change  the  acquisition 
process  significantly  upon 
implementation  and  continue  to  do  so 
as  contracting  offices/activities  and 
agencies  begin  to  certify  and  implement 
the  use  of  FACNET.  These  key  featiues 
are:  the  small  purchase  limitation  of 
$25,000  becomes  the  simplified 
acquisition  threshold  of  $100,000  (see 
13.101):  use  of  the  simplified 
acquisition  procedures  is  tied  to 
FACNET — simplified  acquisition 
procedures  may  be  used  up  to  $50,000 
upon  FAR  implementation  without 
FACNET  and  up  to  $100,000  upon 
interim  FACNET  certification  (see 
13.103(b));  for  non-FACNET 
acquisitions  over  $25,000,  a  synopsis  for 
15  days  is  still  required;  soHcitation  ^ 
response  time  must  provide  a 
reasonable  amoimt  of  time  to  afford 
potential  offerors  a  reasonable 
opportunity  to  respond;  the  regulation 
exempts  simplified  acquisition 
procedures  from  15  statutes  and  from 
certain  provisions  and  clauses; 
contracting  officers  need  to  add  any 
necessary  clauses  to  the  back  of  the 
purchase  order  form;  and  all  purchases 
between  $2,500  and  $100,000  are 
reserved  for  small  business  (see  19.502- 
2). 


In  addition  to  what  the  Act  provided, 
the  SAT/FACNET  Team  has 
incorporated  coverage  that  provides 
flexibility  and  latitude  that  encourages 
the  contracting  officer  to  use  innovative 
approaches  in  awarding  contracts,  seek 
the  “best  value”  for  the  Government 
which  includes  past  performance  and 
quality;  permits  use  of  other  than  fixed 
price  orders/contracts,  when  authorized 
by  the  agency;  encourages  the  use  of 
options;  and  increases  the  property 
clause  threshold  to  be  commensurate 
with  the  implementation  and 
certification  of  FACNET. 

Ihe  most  significant  change  in  this 
rule  is  the  implementation  of  FACNET 
which  is  addressed  primarily  in  Subpart 
4.5.  FACNET  will  provide  the  capability 
of  existing  computer  hardware  and 
software  to  perform  certain  functions  in 
a  standard  manner  in  order  to  provide 
one  face  to  industry  for  the  entire 
Government.  FACNET  is  the  preferred 
means  for  conducting  all  purchases 
imder  the  simplified  acquisition 
threshold  ($100,000)  and  above  the 
micro-purchase  threshold  ($2,500). 
Contracting  offices/activities  may  not 
conduct  acquisitions  using  simplified 
acquisition  procedures  between  $50,000 
and  $100,000,  until  they  have  certified 
and  implemented  interim  FACNET. 

However,  it  is  also  significant  to 
highlight  what  requirements  did  not 
change  with  FASA,  such  as  the 
compliance  with  Part  8,  required 
sources  of  supply;  the  policy  on  not 
splitting  orders;  requirement  for  posting 
$10,000  ($5,000  DOD):  the  need  to 
synopsize  over  $25,000;  the  requirement, 
for  small  business  set-asides;  and 
contracting  reporting. 
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Dated:  June  26, 1995. 

C  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

Federal  Acquisition  Circular 
Number  90-29 

Federal  Acquisition  Circular  (FAC) 
90-29  is  issued  under.the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  Nahonal 
Aeronautics  and  Space  Administration. 

Unlessotherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-29  is  effective  July  3, 1995. 

Dated:  June  23, 1995. 

Roland  A.  Hassebrock, 

Co].,  USAF  Director,  Defense  Procurement 
(Actingji 

Dated:  June  16, 1995. . 

Ida  M.  Ustad, 

Associate  Admmistratorfor  Acquisition 
Policy  General  Services  AdmiBistratioa. 

Dated;  June  9,.1995. 

Thomaa-S.  Luadthe, 

Deputy  Associate  Admihistratorf or  . 
Procunement  NASA/ 

[FR  Doc.  96-16079  Filed  6-30^95;  a:4S4anH 
BKJJNG  COOE  6820^P-M 


DEPARTMENT  OF  DEFENSE  ' 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION^ 

48CFR  Paitt 

[FAC  90-29;  FAR  Case9&-10,  Item  Q 
RIN  9QOO-AQi9 ' 

Federal  AcquIsitloR  Regulation;  FAA 
Guiding  Principles  . 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Acquisition 
Regulatory  Council  agreed  on  a  final 
rule  to  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  incorporate  the 
Statement  of  Guiding  Principles.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  imder  Executive  Order  12866, 
dated  September  30, 1993. 

EFFECTIVE  DATE:  July  3, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  O’Neill  at  202-501-3856  in 
reference  to  this  FAR  case.  For  general 


information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-29,  FAR  case  95-10. 

SUPPLEMENTARY  INFORMATIONS 
A.  Background . 

On  Friday,  January  20, 1995,  the 
Office  of  Federal  Procurement  Policy 
(OFPP),  Office  of  Mema^ment  and 
Budget,  published  in  the  Federah 
Register  at  60^FR4205;  a  Notice  of  Core 
Guiding  Principles  for  the  Federal 
Acquisition  System.  The  QFPF,  in 
accordance  with  a  decision  of  the  FAR 
Rewrite  Board  of  Dkectors,  then 
requested  that  the  Core  Guiding 
Principles  he  incorporated  into  the 
regulation;  This  foiairule  completes' thes 
action  requested  by  the  Board’of . 
Directors. 

Regulatory  Flexibility  Act 

The  final  rule  does  not  consfitute  a 
significant  FAR  re'vision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98^577,  and  publication  for  public 
comments  is  not  required.  Therefore, 
the  Regulatory  Flexibility  Act  does:no( 
apply.  However,  comments  fiom  small 
entitiestconcmning  the  affected,  subpait 
.  will  be  considered  in  accordance  with  5 
U;S.C..610.  Such  comments  must  be 
sutanitted  separately  and  cite  5  U.S.C. 
601,  etseq.  (FAC  90-2^::KAR  case  95- 
10),  in  correspondence. 

C  Paperwork  Reduction  Act 
The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information -collection  requirements,  or 
collections-of  information  from  offerers,' 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Managraient  and  Budget  under  44 
U.S.C.  35Q1,  etseq.. 

List  of  Subjects  in  48  CFR  P«u4 1 ' 
Government  procurement. 

Dated:  Jime  26, 1995. 

C.  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  Part  1  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.102-1.105  [Redesignated  as  1.103- 
1.106} 

2.  Subpart  1.1  is  amended  by 
redesignating  sections  1.102  through 
1.105  as  1.103  through  1.106  and  adding 


new  sections  1.102  through  1.02-4  to 
read  as  follows: 

1.102  Statement  of  guiding  principles  for 
the  federal  acquisition  system. 

(a)  The  vision  for  the  Federal 
Acquisition  System  is  to  deliver  on  a 
timely  basis  the  best  value  product  or 
service  to  the  customer,  wUle 
maintaining  the  public’s  trust  and 
fulfilling  public  policy  objectives. 
Participants  in  the  acquisition  process 
should  work  together  as  steam  and 
should  be  empowered  to  make  decisions 
within  tbeir-aceatof  responsibility. 

(b)  The:  Federal  Acquisition  System 
will — 

(1)  Satisfy  the  customer  in  terms  of 
cost,  quality,  and  timeliness  of  the 
delivered  product  or  service  by,  for 
example — 

(1)  Maximizing  the  use  of  commercial 
products  and-sendces^ 

(ii)  Usmg  contraetor&who  have  a 
track  record  of  successful  past 
performance  or  who  demonstrate  a 
current  superior  ability  to  perform;  and 

(iii)  Promoting  competition; 

(2)  Minimize  administrative  operating 
costs;. 

(3)  Conduct  business. with  integrity, 
fairness,  and  epeimess;  and 

(4)  FffifiU  public  policy  dbjectives. 

(g)  The  Acquisition  Team  consists  of 

all  participants  in  Government 
acquisition  including  not  only 
representatives  of  the  technical,  supply, 
and  prociurement  commimities  but  also 
the  customers  they  serve,  and  the 
contractors  who  provide  the  products 
and  services. 

(d)  The  role  of  each  member  of  the 
Acquisition  Team  is  to  exercise  personal' 
initiative  and  sound  business  judgment- 
in  providing  the  best  value  product  or 
service  to  meet  the  customer’s  needs..-In 
exercising  initiative.  Government 
membms  of  the  Acquisition  Team  may 
assume  if  a  specific  strategy,  practice, 
policy  or  procedure  is  in  ffie  best 
interests  of  the  Government  and  is  not 
addressed  in  the  FAR  nor  prohibited  by 
law  (statute  or  C6ise  law),Executive 
order  or  other  regulation,  that  the 
strategy,  practice,  pohcy  or  procedure  is 
a  permissible  exercise  of  authority. 

1.102-1  Discussion 

(a)  Introduction.  'The  statement  of 
Guiding  Principles  for  the  Federal 
Acquisition  System  (System)  represents 
a  concise  statement  designed  to  be  user- 
fiiendly  for  all  participants  in 
Government  acquisition.  The  following 
discussion  of  the  principles  is  provided 
in  order  to  illuminate  the  meaning  of 
the  terms  and  phrases  used.  The 
framework  for  the  System  includes  the 
Guiding  Principles  for  the  System  and 
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the  supporting  policies  and  procedures 
in  the  FAR. 

(b)  Vision.  All  participants  in  the 
System  are  responsible  for  making 
acquisition  decisions  that  deliver  the 
best  value  product  or  service  to  the 
customer.  Best  value  must  be  viewed 
from  a  broad  perspective  and  is 
achieved  by  Iralancing  the  many 
competing  interests  in  the  System.  The 
result  is  a  system  which  works  better 
and  costs  less. 

1.102-2  Performance  standards. 

(а)  Satisfy  the  customer  in  terms  of 
cost,  quality,  and  timeliness  of  the 
delivered  product  or  service.  (1)  The 
principal  customers  for  the  product  or 
service  provided  by  the  System  are  the 
users  and  line  managers,  acting  on 
behalf  of  the  American  taxpayer. 

(2)  The  System  must  be  responsive 
and  adaptive  to  customer  needs, 
concerns,  and  feedback.  Implementation 
of  acquisition  policies  and  procedures, 
as  well  as  consideration  of  timeliness, 
quality  and  cost  throughout  the  process, 
must  take  into  accoimt  the  perspective 
of  the  user  of  the  product  or  service. 

(3)  When  selecting  contractors  to 
provide  products  or  perform  services 
the  Government  will  use  contractors 
who  have  a  track  record  of  successful 
past  performance  or  who  demonstrate  a 
current  superior  ability  to  perform. 

(4)  The  Government  must  not  hesitate 
to  conmumicate  with  the  commercial 
sector  as  early  as  possible  in  the 
acquisition  cycle  to  help  the 
Government  determine  the  capabilities 
available  in  the  commercial 
marketplace.  The  Government  will 
maximize  its  use  of  commercial 
products  and  services  in  meeting 
Government  requirements. 

(5)  It  is  the  policy  of  the  System  to 
promote  competition  in  the  acquisition 
process. 

(б)  The  System  must  perform  in  a 
timely,  high  quality,  and  cost-effective 
manner. 

(7)  All  members  of  the  Team  are 
required  to  employ  planning  as  an 
integral  part  of  the  overall  process  of 
acquiring  products  or  services. 

Although  advance  planning  is  required, 
each  member  of  the  Team  must  be 
flexible  in  order  to  accommodate 
changing  or  unforeseen  mission  needs. 
Planning  is  a  tool  for  the 
accomplishment  of  tasks,  and 
application  of  its  discipline  should  be 
commensvirate  with  the  size  and  nature 
of  a  given  task. 

(b)  Minimize  administrative  operating 
costs.  (1)  In  order  to  ensure  that 
maximum  efficiency  is  obtained,  rules, 
regulations,  and  policies  should  be 
promulgated  only  when  their  benefits 


clearly  exceed  the  costs  of  their 
development,  implementation, 
administration,  and  enforcement.  This 
applies  to  internal  administrative 
processes,  including  reviews,  and  to 
rules  and  procedures  applied  to  the 
contractor  commimity. 

(2)  The  System  must  provide 
uniformity  where  it  contributes  to 
efficiency  or  where  fairness  or 
predictability  is  essential.  The  System 
should  also,  however,  encourage 
innovation,  and  local  adaptation  where 
imiformity  is  not  essential. 

(c)  Conduct  business  with  integrity, 
fairness,  and  openness.  (1^^  essential 
consideration  in  every  aspect  of  the 
System  is  maintaining  the  public’s  trust. 
Not  only  must  the  System  have 
integrity,  but  the  actions  of  each 
member  of  the  Team  must  reflect 
integrity,  fairness,  and  openness.  The 
foundation  of  integrity  within  the 
System  is  a  competent,  experienced, 
and  well-trained,  professional 
workforce.  Accordingly  each  member  of 
the  Team  is  responsible  and  accoimtable 
for  the  wise  use  of  public  resources  as 
well  as  acting  in  a  manner  which 
maintains  the  public’s  trust.  Fairness 
and  openness  requure  open 
communication  pmong  team  members, 
internal  and  external  customers,  and  the 
public. 

(2)  To  achieve  efficient  operations,  the 
System  must  shift  its  focus  firom  “risk 
avoidance’’  to  one  of  “risk 
management.’’  'The  cost  to  the  taxpayer 
of  attempting  to  eliminate  all  risk  is 
prohibitive.  The  Executive  Branch  will 
accept  and  manage  the  risk  associated 
with  empowering  local  procurement 
officials  to  take  independent  action 
based  on  their  professional  judgment. 

(d)  Fulfill  puolic  policy  oojectives. 

The  System  must  support  the 
attainment  of  public  policy  goals 
adopted  by  the  Congress  and  the 
President.  In  attaining  these  goals,  and 
in  its  overalll  operations,  the  process 
shall  ensmre  the  efficient  use  of  public 
resources. 

§1.1 02-3  Acquisition  team. 

The  purpose  of  defining  the  Federal 
Acquisition  Team  (Team)  in  the  Guiding 
Principles  is  to  ensure  that  participants 
in  the  System  are  identified — ^beginning 
with  the  customer  and  ending  with  the 
contractor  of  the  product  or  service.  By 
identifying  the  teeun  members  in  this 
manner,  teamwork,  unity  of  purpose, 
and  open  communication  among  the 
members  of  the  Team  in  sharing  the 
vision  and  achieving  the  goal  of  the 
System  are  encouraged.  Individual  team 
members  will  participate  in  the 
acquisition  process  at  the  appropriate 
time. 


§1.102-4  Role  of  the  acquisition  team. 

(a)  Government  members  of  the  Team 
must  be  empowered  to  make  acquisition 
decisions  within  their  areas  of 
responsibility,  including  selection, 
negotiation,  and  administration  of 
contracts  consistent  with  the  Guiding 
Principles.  In  particular,  the  contracting 
officer  must  have  the  authority  to  the 
maximum  extent  practicable  and 
consistent  with  law,  to  determine  the 
application  of  rules,  regulations,  and 
pohcies,  on  a  specific  contract. 

(b)  'The  authority  to  make  decisions 
and  the  accountability  for  the  decision 
made  will  be  delegated  to  the  lowest 
level  within  the  System,  consistent  with 
law. 

(c)  The  Team  must  be  prepared  to 
perform  the  functions  and  duties 

assigned.  The  Government  is  committed  I 
to  provide  training,  professional  I 

development,  and  other  resources  I 

necessary  for  maintaining  and 
improving  the  knowledge,  skills,  and 
abilities  for  all  Government  participants  I 
on  the  Team,  both  with  regard  to  their  I 

particular  area  of  responsibility  within 
the  System,  and  their  respective  role  as 
a  team  member.  The  contractor 
community  is  encoiuraged  to  do 
likewise. 

(d)  The  System  will  foster  cooperative 
relationships  between  the  Government 
and  its  contractors  consistent  with  its 
overriding  responsibility  to  the 
taxpayers. 

(e)  The  FAR  outlines  procurement 
pohcies  and  procedures  that  are  used  by 
members  of  the  Acquisition  Team.  If  a 
pohcy  or  procedure,  or  a  particular 
strategy  or  practice,  is  in  the  best 
interest  of  ffie  Government  and  is  not 
specifically  addressed  in  the  FAR,  nor 
prohibited  by  law  (statute  or  case  law). 
Executive  order  or  other  regulation. 
Government  members  of  the  Team 
should  not  assume  it  is  prohibited. 

Rather,  absence  of  direction  should  be 
interpreted  as  permitting  the  Team  to 
innovative  and  use  sound  business 
judgment  that  is  otherwise  consistent 
with  law  and  within  the  limits  of  their 
authority. 

[FR  Doc.  95-16080  Filed  6-30-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1. 2, 4. 5, 7, 8, 9. 12, 14, 

15, 16, 19, 20,  25, 28, 32, 36, 45, 52,  and 
53 

[FAC  9&-29;  FAR  Case  91-104;  Item  li] 

RIN  9000-AE46 

Federal  Acquisition  Reguiation; 
Electronic  Contracting 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Federal  Acquisition 
Regulatory  Coimcil  (FARC)  is  issuing  an 
interim  rule  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  address 
the  use  of  electronic  commerce/ 
electronic  data  interchange  in 
Government  contracting.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30, 1993. 

OATES:  Effective  Date.*  July  3, 1995. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
September  1, 1995  to  be  considere.d  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW, 
Room  4037,  Attn:  Ms.  Beverly  Fayson, 
Washington,  DC  20405.  Please  cite  FAC 
90-29,  FAR  case  91-104  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edweu'd  Loeb  at  (202)  501-4547  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-29  iFAR  Case  91- 
104). 

SUPPLEMENTARY  INFORMATION: 

A. BACKGROUND 

A  proposed  rule  was  published  in  the 
Federal  Register  at  58  FR  69588, 
December  30, 1993.  The  rule  proposed 
amendments  to  the  FAR  to  remove  any 
barriers  to  the  use  of  electronic  data 
interchange  in  Government  contracting. 
Thirty-six  comments  from  ten 


respondents  were  received  during  the 
public  comment  period.  After 
evaluating  the  public  comments, 
another  proposed  rule  was  pubhshed 
because  significant  changes  to  the  rule 
published  on  December  30, 1993,  were 
deemed  to  be  necessary. 

A  revised  proposed  rule  was 
pubhshed  in  the  Federal  Register  at  60 
FR  12384,  March  6, 1995.  Eighteen 
comments  were  received  in  response  to 
th^roposed  rule. 

Tms  mterim  rule  and  the  interim  rule 
pubhshed  elsewhere  in  this  issue  imder 
FAR  case  94-770,  Simphfied 
Acquisition  Procedures/FACENET,  are 
interdependent  and  are  meant  to  be 
considered  jointly. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  is  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  it  encourages  broader  use  of 
electronic  contracting,  thereby 
improving  industry  access  to  Federal 
contracting  opportimities.  The 
implementation  of  Electronic 
Contracting  and  use  of  the  Federal 
Acquisition  Computer  Network 
(FACENET)  will  provide  for  electronic 
exchange  of  acquisition  information 
between  the  private  sector  and  the 
Federal  Government  that  will  increase 
the  opportimities  for  vendors  currently 
doing  business  with  the  Government, 
particularly  small  businesses.  It  is 
recognized  that  an  initial  start-up  cost 
will  be  incurred  for  the  purchase  of  a 
personal  computer,  modem,  software, 
and  telephone  lines,  estimated  to  be 
$1,500.  Additionally,  it  is  anticipated 
that  most  small  businesses  will 
subscribe  to  third  party  value  added 
network  (VAN)  services  to  facilitate 
their  communications  with  the 
Government’s  computers.  The  cost  of  an 
advance  subscription  ranges  fi’om 
approximately  $30  to  $100  per  month, 
depending  on  the  type  of  services 
obtained.  The  interim  rule  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  An  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  may  be  obtained 
from  the  FAR  Secretarial  A  copy  of  the 
IRFA  will  be  submitted  to  the  CUef 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Comments  are 
invited  horn  small  businesses  emd  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
parts  will  also  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  91-104)  in  correspondence. 


C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  dods 
not  apply  because  the  interim  rule  does 
not  impose  any  information  collection 
requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  by 
the  Secretary  of  Elefense  (DOD),  the 
Administrator  of  General  Services 
(GSA),  and  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  (NASA)  under  the 
authority  provided  by  section  22  of  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  418b)  to  issue  this 
regulation  as  an  interim  rule. 

The  Simphfied  Acquisition  Threshold 
Procedures/Federal  Acquisition 
Computer  Network  (SAT/FACNET)  rule 
(FAR  Case  94-770)  and  the  Electronic 
Contracting  (EC)  rule  (FAR  Case  91-104) 
benefit  industry  and  Government  by 
enhancing  efficiency  of  contracting  in 
an  environment  of  declining  personnel 
staffing  and  resulting  increase  in 
workload  for  contracting  personnel.  The 
rules  are  linked  and  require 
simultaneous  promulgation.  The 
proposed  rules  were  published 
simultaneously  in  the  Federal  Register 
on  March  6, 1995,  with  the  public 
comment  period  closing  on  May  5, 

1995.  A  public  meeting  was  held  on 
these  rules  on  April  3, 1995,  and  no 
substantive  comments  were  presented  at 
the  meeting. 

Section  22  of  the  Office  of  Federal 
Procurement  Policy  Act  permits 
issuance  of  procurement  poUcies, 
regulations,  procedures,  or  forms  as 
interim  rules  prior  to  consideration  of 
public  comments  \\dien  urgent  and 
compelUng  circumstances  make  it 
impracticable  to  do  otherwise.  Urgent 
and  compelling  reasons  exist  to  make 
these  rules  effective  prior  to  full 
consideration  of  public  comment. 
Proceeding  with  these  interim  rules  is 
required  to  permit  the  Federal 
Government  to  cope  with  the 
fundamental  downsizing  of  its 
acquisition  workforce  and  the  large  nnd- 
of-fiscal-yeeir  workload,  with 
diminished  resources.  The  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA)  and  its  provisions  on  SAT/ 
FACNCT,  provide  relief  from  various 
burdens  that  affect  the  Government 
acquisition  process.  For  example, 
purchases  under  the  new  simplified 
acquisition  approach  will  become  far 
less  complex  than  today.  Using  figures 
from  the  Department  of  Defense  for 
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illustrative  purposes,  large  piirchase 
soliditations  run  29  pages  on  the  average 
whereas  non-automated  small  purchases 
are  about  12  pages  in  length,  and 
automated  small  purchase  solicitations, 
used  by  some  DoD  purchasing  activities, 
are  even  less,  1  to  2  pages.  The 
beneficial  results  of  implementing  these 
FASA  provisions  are  evidenced  further 
by  the  time  saved  in  awarding  orders 
vmder  the  existing  small  purchase 
procedures  as  opposed  to  contracts 
above  the  small  purchase  threshold  of 
$25,000.  The  current  average  lead-time 
for  awards  below  $25,000  is  26  days, 
while  above  $25,000  the  average  lead- 
time  is  90  days  for  sealed  bids  and  210 
days  for  com{}etitive  negotiations.  These 
timefiames  will  be  reduced  further  by 
implementation  of  the  simplified 
acquisition  authority  in  this  rule  by 
establishing  reasonable  timeframes  for 
submission  of  offers  for  simplified 
acqviisitions  in  lieu  of  a  rigid  30  days 
period.  Through  use  of  the  simplified 
acquisition  procedures  for  actions  not 
exceeding  $50,000,  the  lead-time  for 
approximately  30,000  contracts  per  year 
will  be  reduced  to  a  fraction  of  the 
current  lead-time.  Use  of  electronic 
commerce/electronic  data  interchange 
capabihties  at  procurement  activities 
certified  to  use  FACNET  will  reduce 
lead-times  even  further  and  will 
increase  the  number  of  contracts 
affected  to  approximately  45,000.  since 
FACNET  users  will  be  able  to  use  the 
newly  authorized  simplified  acquisition 
threshold  of  $100,000  rather  than  only 
$50,000  where  FACNET  has  not  been 
certified.  Use  of  electronic  commerce/ 
electronic  data  interchange  at  a  DoD  test 
site  reduced  lead-time  to  11  days. 
Reducing  the  lead-time  will  allow  the 
contracting  community  to  be  more 
responsive  in  spite  of  the  already 
reduced  personnel  resources,  focus  its 
efforts  on  more  complex  procurements, 
reduce  the  cost  of  the  procurement 
process  for  both  Government  and 
industry,  and  provide  better  service  to 
the  dir^  users  of  the  acquisition 
system,  and  ultimately  to  the  public. 

FASA  called  for  its  implementation  in 
the  FAR  by  October  1, 1995,  or  earlier. 
Due  to  the  time  required  to  fully 
consider,  analyze,  and  document  the 
analysis  of  public  comments  received  in 
response  to  these  proposed  rules,  it  is 
unlikely  that  the  rules  could  be 
published  in  the  FAR,  promulgated  to 
procurement  personnel  and  contractors, 
have  procurement  personnel  emd 
contractors  trained,  and  have  the  new 
rules  in  use  by  the  beginning  of  the  last 
quarter  of  the  fiscal  year.  It  is  essential 
that  these  rules  be  made  effective  by  the 
beginning  of  the  last  quarter  of  the  fiscal 


year  because  of  personnel  downsizing 
that  has  already  occurred  and  that  is 
expected  before  the  end  of  the  fiscal 
year.  Additionally,  the  workload  in  the 
last  quarter  of  the  fiscal  year  is  the  most 
demanding  of  the  fiscal  year. 

Introduction  of  new  procedures  and 
processes  in  the  middle  of  that  quarter 
would  be  counterproductive  to 
efficiency  and  would  require  operations 
to  be  suspended  while  retraining  of  the 
workforce  is  accomplished.  Therefore, 
the  regulations  in  FAC  90-29  must  be 
effective  no  later  than  July  3, 1995,  to 
provide  the  Federal  acquisition 
workforce  the  labor  and  cost  saving 
benefits  provided  by  the  statute,  or  they 
must  be  delayed  until  the  end  of  the 
fiscal  year  so  as  not  to  interfere  with 
acquisition  operations.  Immediate 
implementation  as  an  interim  rule  will 
permit  time  for  training  of  the 
acquisition  workforce  and  FAR 
acquisition  procedures  to  be  fully 
operational  before  the  final  quarter  of 
FY  1995. 

Pursuant  to  Public  Law  98-577  and 
FAR  1.501,  public  comments  received 
in  response  to  these  interim  rules  and 
the  prior  proposed  rules  will  be 
considered  in  formulating  the  final 
rules. 

List  of  Subjects  in  48  CFR  Parts  1,  2, 4, 

5,  7,  8,  9, 12, 14, 15, 16, 19,  20,  25,  28, 
32,  36, 45, 52,  and  53 

Government  procurement. 

Dated:  June  26, 1995. 

C  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  48  CFR  Parts  1,  2, 4,  5,  7, 

8,  9, 12, 14, 15, 16, 19,  20,  25,  28,  32, 

36,  45,  52,  and  53  are  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  1,  2,  4,  5,  7,  8,  9, 12, 14, 15, 16, 

19,  20,  25,  28,  32,  45,  52,  and  53 
continues  to  read  as  follows: 

Authority:  40  USC  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  1— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

1.105  [Amended] 

2.  Section  1.105  is  amended  in  the 
FAR  segment  column  by  removing  entry 
“14.406”  and  inserting  “14.407”  in  its  ,■ 
place. 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

3.  Section  2.101  is  amended  by 
adding,  in  alphabetical  order,  the 
definitions  “In  writing”  or  written”  and 
signature”  or  “Signature”  or  “signed”  to 
read  as  follows: 


2.101  Definitions. 

***** 

In  writing  or  written  means  any 
worded  or  numbered  expression  which 
can  be  read,  reproduced,  and  later 
communicated,  and  includes 
electronically  transmitted  and  stored 
information. 

***** 

Signature  or  signed  means  the 
discrete,  verifiable  s)anbol  of  an 
individual  which,  when  affixed  to  a 
writing  with  the  knowledge  and  consent 
of  the  individual,  indicates  a  present 
intention  to  authenticate  the  writing. 

This  includes  electronic  systems. 
***** 

PART  4— ADMINISTRATIVE  MATTERS 

4.  Section  4.101  is  revised  to  read  as 
follows: 

4.101  Contracting  officer’s  signature. 

Only  contracting  officers  shall  sign 
contracts  on  behalf  of  the  United  States. 
The  contracting  officer’s  name  and 
official  title  shall  be  typed,  stamped,  or 
printed  on  the  contract.  The  contracting 
officer  normally  signs  the  contract  after 
it  has  been  signed  by  the  contractor.  The 
contracting  officer  shall  ensure  that  the 
signer(s)  have  authority  to  bind  the 
contractor  (see  specific  requirements  in 

4.102  of  this  subpart). 

4.201  [Amended] 

5  &  6.  Section  4.201  is  amended  in 
paragraph  (a)  by  removing  the 
parenthetical  “(see  4.101(b)),”;  in 
paragraph  (b)(1)  by  removing  the 
parenthetical  “(stamped  “DUPLICATE 
ORIGINAL,”  see  4.101(b))”;  and  in 
paragraph  (d)  by  revising  the 
parenthetical  “(see  30.401(b))  to  read 
“(see  30.601(b))”. 

PART  5— PUBUCIZING  CONTRACT 
ACTIONS 

7.  Section  5.101  is  amended  by 
adding  paragraph  (a)(2)(iv)  to  read  as 
follows: 

5.1 01  Methods  of  disseminating 
information. 

***** 

(a)  *  *  * 

(2)*  *  * 

(iv)  Electronic  dissemination  available 
to  the  public  at  the  contracting  office 
may  be  used  to  satisfy  the  public 
display  requirement.  Contracting  offices 
utilizing  electronic  systems  for  public 
posting  shall  periodically  publicize  the 
methods  for  accessing  such  information. 
***** 

8.  Section  5.102(a)(4)(i)  is  revised  to 
read  as  follows: 
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5.1 02  availability  of  solicitationa. 

(a)*  *  * 

(4)  *  *  * 

(1)  A  copy  of  the  solicitation 
specifications.  In  the  case  of 
solicitations  disseminated  by  electronic 
data  interchange,  solicitations  may  be 
furnished  directly  to  the  electronic 
address  of  the  small  business  concern; 
***** 

(9)  Section  5.207  is  amended  by 
adding  a  new  paragraph  (c)(2)(xvii)  to 
read  as  follows: 

5.207  Preparation  and  transmittal  of 
synopses. 

***** 

(c)  *  *  * 

(2) *  *  * 

(xvii)  If  the  solicitation  will  be  made 
available  to  interested  parties  through 
electronic  data  interchange,  provide  any 
information  necessary  to  obtain  and 
respond  to  the  solicitation 
electronically. 

***** 

PART  7->ACQUISrnON  PLANNING 
7.30  [Amended] 

10.  Section  7.304(b)(3)  is  amended  in 
the  first  sentence  by  adding”,  or 
electronic  equivalent,”  after  the  word 
“envelope”. 

11.  Section  7.306(a)(l)(i)  is  revised  to 
read  as  follows: 

7.306  Evaluation. 
***** 

(a)(1)*  *  * 

(i)  Open  the  sealed  cost  comparison 
on  which  the  cost  estimate  for 
Government  performance  has  been, 
entered; 

***** 

7.307  [Amended] 

12.  Section  7.307  is  amended  in  the 
first  sentence  of  paragraph  (b)  by 
removing  “14.407-8”  and  inserting 
“14.408-8”  in  its  place. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 


8.705-3  [Amended] 

14.  Section  8.705-3(a)  is  amended  in 
the  first  sentence  by  removing  the  word 
“letter”  and  inserting  “written”  in  its 
place. 

PART  9— CONTRACTOR 
QUAUFICATIONS 

9.206-3  [Amended]  ^ 

15.  Section  9.206-3(b)  is  amended  in 
the  first  sentence  by  removing 
“requested  copies  of  the  solicitation” 
and  inserting  “expressed  interest  in  the 
acquisition”  in  its  place. 

PART  12-CONTRACT  DELIVERY  OR 
PERFORMANCE 

16.  Section  12.103(e)  is  revised  to 
read  as  follows: 

12.103  Supplies  or  services. 
***** 

(e)  In  invitations  for  bids,  if  the 
delivery  schedule  is  based  on  the  date 
of  the  contract,  and  a  bid  offers  delivery 
based  on  the  date  the  contractor  receives 
the  contract  or  notice  of  award,  the 
contracting  officer  shall  evaluate  the  bid 
by  adding  5  calendar  days  (as 
representing  the  normal  time  for  arrival 
through  ordinary  mail).  If  the  contract  or 
notice  of  award  will  be  transmitted 
electronically,  (1)  the  solicitation  shall 
so  state;  and  (2)  the  contracting  officer 
shall  evaluate  delivery  schedule  based 
on  the  date  of  contract  receipt  or  notice 
of  award,  by  adding  one  working  day. 
(The  term  “working  day”  excludes 
weekends  and  U.S.  Federal  holidays.)  If 
the  offered  delivery  date  computed  with 
mailing  or  transmittal  time  is  later  than 
the  deUvery  date  required  by  the 
invitation  for  bids,  the  bid  shall  be 
considered  nonresponsive  and  rejected. 
If  award  is  made,  the  delivery  date  will 
be  the  number  of  days  offered  in  the  bid 
after  the  contractor  actually  receives  the 
^  notice  of  award. 

PART  14— SEALED  BIDDING 

17.  Section  14.201-6(e)(l)  is  revised 
to  read  as  follows: 


13.  Section  8.405-2  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

8.405-2  Order  placement 

Ordering  offices  may  use  Optional 
Form  347,  an  agency-prescribed  form,  or 
an  established  electronic 
communications  format  to  order  items 
fi'om  schedules  and  shall  place  orders 
directly  with  the  contractor  within  the 
limitations  specified  in  each  schedule. 


14.201- 6  Solicitation  provisions. 
***** 

(e)  *  *  * 

(1)  52.214-9,  Failure  to  Submit  Bid, 
except  when  using  electronic  data 
interchange  methods  not  requiring 
solicitation  mailing  lists;  and 

***** 

14.202- 1  Bidding  time. 

18.  Section  14.202-l(b)(6)  is  amended 
by  removing  the  word  “mailing”  and 
inserting  “transmittal”  in  its  place. 

19.  Swtion  14.202-2(a)(l)  is  revised 
to  read  as  follows: 


14.202- 2  Telegraphic  bids. 

(a)*  *  *  • 

(1)  The  date  for  the  opening  of  bids 
will  not  allow  bidders  sufficient  time  to 
submit  bids  in  the  prescribed  format;  or 
***** 

20.  Section  14.202-8  is  added  to  read 
as  follows: 

14.202- 8  Electronic  bids. 

In  accordance  with  subpart  4.5, 
contracting  officers  may  authorize  use  of 
electronic  commerce  for  submission  of 
bids.  If  electronic  bids  are  authorized, 
the  solicitation  shall  specify  the 
electronic  commerce  method(s)  that 
bidders  may  use. 

21.  Section  14.203-1  is  revised  to  read 
as  follows: 

14.203- 1  Transmittal  to  prospective 
bidders. 

In  vitations  for  bids  or  presolicitation 
notices  shall  be  transmitted  as  specified 
in  14.205,  and  shall  be  provided  to 
others  in  accordance  with  5.102.  When 
a  contracting  office  is  located  in  the 
United  States,  any  solicitation  sent  to  a 
prospective  bidder  located  at  a  foreign 
address  shall  be  sent  by  electronic  data 
interchange  or  international  air  mail  if 
security  classification  permits. 

22.  Section  14.205-l(a)  is  revised  to 
read  as  follows: 

14.205-1  Establishment  of  lists. 

(a)  Solicitation  mailing  lists  shall  be 
established  by  contracting  activities  to 
assure  access  to  adequate  sources  of 
supplies  and  services.  This  rule  need 
not  be  followed,  however,  when  (1)  the 
requirements  of  the  contracting  office 
can  be  obtained  through  use  of 
simplified  acquisition  procedures  (see 
part  13),  (2)  the  requirements  are 
nonrecurring,  or  (3)  electronic 
commerce  methods  are  used  which 
transmit  solicitations  or  presolieitation 
notices  automaticcdly  to  all  interested 
sources  participating  in  electronic 
contracting  wiffi  the  piirchasing  activity. 
Lists  may  ^  established  as  a  central  list 
for  use  by  all  contracting  offices  within 
the  contracting  activity,  or  as  local  lists 
maintained  by  each  contracting  office. 
***** 

23.  Section  14.209(b)  is  amended  by 
adding  a  second  sentence  to  read  as 
follows: 

1 4.209  Cancellation  of  invHatlora  before 
opening. 

***** 

(b)  *  *  *  For  bids  received 
electronically,  the  data  received  shall 
not  be  viewed  eind  shall  be  purged  fi*om 
primary  and  backup  data  storage 
systems. 

***** 
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24.  Section  14.301  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

1 4.301  Responsiveness  of  bids. 
***** 

(e)  Bids  submitted  by  electronic 
commerce  shall  be  considered  only  if 
the  electronic  commerce  method  was 
specifically  stipulated  or  permitted  by 
the  solicitation. 

25.  Section  14.303  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  and  adding  (c)  to  read  as  follows: 

14.303  Mofification  or  withdrawal  of  bids. 

(a)  Bids  may  be  modified  or 
withdrawn  by  any  method  authorized 
by  the  solicitation,  if  notice  is  received 
in  the  office  designated  in  the 
solicitation  not  later  than  the  exact  time 
set  for  opening  of  bids.  *  *  * 
***** 

(c)  Upon  withdrawal  of  an 
electronically  transmitted  bid,  the  data 
received  shall  not  be  viewed  and  shall 
be  purged  from  primary  and  backup 
data  storage  systems. 

26.  Section  14.304-1  is  amended  by 
removing  the  word  “either”  at  the  end 
of  paragraph  (a)  introductory  text,  by 
removing  the  word  “or”  at  the  end  of 
paragraph  (a)(2),  by  removing  the  period 
at  the  end  of  paragraph  (a)(3)  and 
inserting  “;  or”  in  its  place,  and  adding 
paragraph  (a)(4)  to  read  as  follows: 

14.304-1  General. 

***** 

(a)  *  *  * 

(4)  It  was  transmitted  through  an 
electronic  commerce  method  authorized 
by  the  solicitation  and  was  received  by 
the  Government  not  later  than  5:00  p.m. 
one  working  day  prior  to  the  date 
specified  for  receipt  of  bids. 
***** 

27.  Section  14.401(a)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

14.401  Receipt  and  safeguarding  of  bids. 

(a)  *  *  *  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  bids 
shall  not  be  opened  or  viewed,  and  shall 
remain  in  a  locked  bid  box,  a  safe,  or  in 
a  secured,  restricted-access  electronic 
bid  box.  *  *  * 

***** 

28.  Section  14.402-3(a)(l)  is  revised 
to  read  as  follows: 

14.402-3  Postponement  of  openings. 

(a)  *  *  * 

(1)  The  contracting  officer  has  reason 
to  believe  that  the  bids  of  an  important 
segment  of  bidders  have  been  delayed  in 
the  jnails,  or  in  the  commimications 
system  specified  for  transmission  of 
bids,ior  causes  beyond  their  control 


and  without  their  fault  or  negligence 
(e.g.,  flood,  fire,  accident,  weather 
conditions,  strikes,  or  Government 
equipment  blackout  or  malfunction 
when  bids  6ue  due);  or 
***** 

14.406  through  14.408-2  [Redesignated  as 

14.407  through  14.409-2;  new  14.406  added] 

29.  Sections  14.406  through  14.406—4; 

14.407  through  14.407-8;  and  14.408, 

14.408- 1,  and  14.408-2  are  redesignated 
as  14.407  through  14.407-4;  14.408 
through  14.408-8;  and  14.409, 14.409- 
1,  and  14.409-2,  respectively,  and  a  new 
section  14.406  is  added  to  read  as 
follows: 

1 4.406  Receipt  of  an  unreadable  electronic 
bid. 

If  a  bid  received  at  the  Government 
facility  by  electronic  data  interchange  is 
imreadable  to  the  degree  that 
conformance  to  the  essential 
requirements  of  the  invitation  for  bids 
cannot  be  ascertained,  the  contracting 
officer  immediately  shall  notify  the 
bidder  that  the  bid  will  be  rejected 
unless  the  bidder  provides  clear  and 
convincing  evidence — 

(a)  Of  the  content  of  the  bid  as 
originally  submitted;  and 

(b)  That  the  unreadable  condition  of 
the  bid  was  caused  by  Government 
software  or  hardware  error,  jnidfunction, 
or  other  Government  mishandling. 

30.  Newly-redesignated  section 

14.407-2  is  amended  by  adding 
paragraph  (c)  to  oread  as  follows: 

14.407- 2  Apparent  clerical  mistakes. 
***** 

(c)  Ctnrection  of  bids  submitted  by 
electronic  data  interchange  shall  be 
effected  by  including  in  the  electronic 
solicitation  file  the  original  bid,  the 
verification  request,  and  the  bid 
verification. 

14.407- 1, 14,407-3, 14.407-^,  14.408-6,  and 

14.409- 2  [Amended] 

30a.  In  addition  to  the  amendments 
set  forth  above,  newly-redesignated 
sections  14.407-1  through  14.409-2  are 
amended  by  updating  the  internal 
references  as  follows: 


Section 

Renrove 

Insert 

14.407-1  . 

14.406 

14.407 

14.407-3  irrtro.  text 

14.406-3 

14.407-3 

14.407-3(e),  (h)  & 

14.406-2 

14.407-2 

(i)  . 

14.406-3 

14.407-3 

14.407-4(0  . 

14.406-4 

14.407-4 

14.408-6(c) . 

14.407-6 

14.408-6 

14.409-2  . 

14.408-1 

14.409-1 

PART  15— CONTRACTING  BY 
NEGOTIATION 

31.  Section  15.402  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

15.402  General. 

***** 

(k)  In  accordance  with  subpart  4.5, 
contracting  officers  may  authorize- use  of 
electronic  commerce  for  submission  of 
ofiers.  If  electronic  offers  are  authorized, 
the  solicitation  shall  specify  the 
electronic  commerce  method(s)  that 
ofierors  may  use. 

32.  Section  15.407(d)(3)  is  revised  to 
read  as  follows: 

15.407  Solicitation  provisions. 
***** 

(d)  *  *  * 

(3)  Insert  in  RFP’s  the  provision  at 
52.215—15,  Failure  to  Submit  Offer, 
except  when  using  electronic  data 
interchange  meth^s  not  requiring 
solicitation  mailing  lists;  and 
***** 

.  33.  Section  15.410(b)  is  revised  to 
read  as  follows: 

1 5.41 0  Amendment  of  solicitations  before 
closing  date. 

***** 

(b)  The  contracting  officer  shall 
determine  if  the  closing  date  needs  to  be 
changed  when  amending  a  solicitation. 

If  the  time  available  before  closing  is 
insufficient,  prospective  offerors  or 
quoters  shall  be  notified  by  electronic 
data  interchange,  telegram,  or  telephone 
of  an  extension  of  the  closing  date. 
Telephonic  and  telegraphic  notices  shall 
be  confirmed  in  the  written  amendment 
to  the  solicitation.  The  contracting 
officer  shall  not  award  a  contract  imless 
any  amendments  made  to  an  RFP  have 
been  issued  in  sufficient  time  to  be 
considered  by  prospective  offerors. 
***** 

34.  Section  15.412  is  amended  by 
revising  the  heading  and  adding 
paragraph  (h)  to  read  as  follows: 

15.412  Late  proposals,  modifications,  and 
withdrawals  of  proposals. 
***** 

(h)  Upon  withdrawal  of  an 
electronically  transmitted  proposal,  the 
data  received  shall  not  be  viewed  and 
shall  be  purged  fi-om  primary  and 
backup  data  storage  systems. 

35.  Section  15.607  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

1 5.607  Disclosure  of  mistakes  before  _ 
award. 

***** 

(d)  If  a  proposal  received  at  the 
Government  facility  in  .electronic  format 
is  unreadable  to  the  degree  that 
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conformance  to  the  essential 
requirements  of  the  solicitation  caimot 
be  ascertained  from  the  document,  the 
contracting  officer  immediately  shall 
notify  the  offeror  and  provide  the 
opportunity  for  the  offeror  to  submit 
clear  and  convincing  evidence — 

(1)  Of  the  content  of  the  proposal  as 
originally  submitted;  and 

(2)  That  the  unreadable  condition  of 
the  proposal  was  caused  by  Government 
software  or  hardware  error,  malfunction, 
or  other  Government  mishandling. 

15.607, 15.608,  and  15.1005  [Amended] 

36.  In  additioirto  the  amendments  set 
forth  above,  sections  15.607, 15.608  and 
15.1005  are  amended  by  updating  the 
internal  references  as  follows: 


Section 

Remove 

Insert 

15.607(a) . . 

14.406 

14.407 

15.608(c) . 

14.407-3 

14.408-3 

15.1005  . j 

14.406-4 

14.407-4 

PART  16— TYPES  OF  CONTRACTS 
16.203-2  [Amended] 

37.  Section  16.203-2  is  amended  in 
the  last  sentence  of  the  introductory  text 
by  removing  “14.407-4”  €md  inserting 
“14.408-4”  in  its  place. 

38.  Section  16.506(c)  is  revised  to 
read  as  follows: 

16.506  Ordering. 
****** 

(c)  Orders  may  be  placed  by  electronic 
commerce  methods  when  permitted 
imder  the  contract. 

***** 

PART  19— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

19.811-2  [Amended] 

39.  Section  19.811-2  is  amended  in 
the  introductory  text  of  paragraph  (a) 
removing  “14.407-l(d)”  and  inserting 
“14.408-l(d)”  in  its  place. 

PART  20— LABOR  SURPLUS  AREA 
CONCERNS 

20.104  [Amended] 

40.  Section  20.104  is  amended  in 
paragraph  (f)  by  removing  “14.407-6” 
and  inserting  “14.408-6”  in  its  place. 

PART  25-FOREiGN  ACQUISITION 

25.405  [Amended] 

41.  Section  25.405  is  amended  in 
paragraph  (e)  by  removing  “14.408- 
1(a)(2)”  and  inserting  “14.409-l(a)(2)” 
in  its  place. 


PART  28— BONDS  AND  INSURANCE 

28.101-4  [Amended] 

42.  Secti(m  28.101-4  is  amended  in 
paragraph  (c)(5)  by  removing  “14.406” 
and  inserting  “14.407”  in  its  place. 

PART  32— CONTRACTING  FINANCING 

43.  Section  32.503-l(b)  is  revised  to 
read  as  follows: 

32.503-1  Contractor  requests. 
***** 

(b)  Comply  with  the  instructions 
appropriate  to  the  applicable  form,  and 
the  contract  terms;  and 

***** 

PART  36— CONSTRUCTION  ANO 
ARCHITECT-ENGINEER  CONTRACTS 

36.304  [Amended] 

44.  Section  36.304  is  amended  in  the 
introductory  text  by  removing  “14.407” 
and  inserting  “14.408”  in  its  place. 

PART  45— GOVERNMENT  PROPERTY 

45.  Section  45.606-5  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(4)  to 
read  as  follows: 

45.606-5  Instructions  for  preparing  and 
submitting  schedules  of  contractor 
inventory. 

***** 

(b)*  *  * 

(3)  The  standard  inventory  schedule 
forms  may  be  electronically  reproduced 
by  contractors  pursuant  to  53.105, 
provided  no  change  is  made  to  the 
name,  content  or  sequence  of  the  data 
elements.  All  essential  elements  of  data 
must  be  included  and  the  form  must  be 
signed. 

(4)  The  appropriate  continuation 
sheet  shall  be  used  when  more  space  is 
needed. 

***** 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

46.  Section  52.212-1  is  amended  by 
revising  the  date  in  the  heading  of  the 
clause  and  the  fourth  sentence  in 
paragraph  (b),  and  removing  “(R  7- 
104.92(b)  1974  APR)”,  “(R  1-1.316-5)” 
and  “(R  1-1316— 4(c))”  after  “(End  of 
clause)”  to  read  as  follows: 

52.21 2-1  Time  of  Delivery. 
***** 

Time  of  Delivery  ()ul  1995) 

*  *  *  *  * 

(b)  *  *  *  However,  the  Government  will 
evaluate  an  offer  that  proposes  delivery  based 
on  the  Contractor’s  date  of  receipt  of  the 
contract  or  notice  of  award  by  adding  (i)  6ve 
calendar  days  for  delivery  of  the  award 


through  the  ordinary  mails,  or  (ii)  one 
working  day  if  the  solicitation  states  that  the 
contract  or  notice  of  award  will  be 
transmitted  electronically.  (The  term 
“working  day”  excludes  weekends  and  U.S. 
Federal  holi^ys.)  •  *  • 

(End  of  clause) 

***** 

47.  Section  52.212-2  is  amended  by 
revising  the  date  in  the  heading  of  the 
clause  and  the  fourth  sentence  in 
paragraph  (b),  and  removing  “(R  7- 
104.92(c)  1974  APR)”,  “(R  1-1.316- 
5(c))”  and  “(R  l-1.316-4(c))”  following 
“(E^  of  clause)"  to  read  as  follows: 

52.212-2  Desired  and  Required  Time  of 
Delivery. 

***** 

Desired  and  Required  Time  of  DeUv«7r(Jnl 
1995) 

***** 

(b)  •  *  •  However,  the  Government  will 
evaluate  an  offer  that  proposes  delivery  based 
on  the  Contractor’s  date  of  receipt  of  the 
contract  or  notice  of  awnd  by  adding  (i)  five 
calendar  days  for  delivery  of  the  aw^ 
through  the  ordinary  mails,  or  (ii)  one 
working  day  if  the  solicitation  states  that  the 
contract  or  notice  of  award  will  be 
transmitted  electronically.  (The  term 
"working  day”  excludes  weekends  and  U.S. 
Federal  holidays.)  •  •  * 

(End  of  clause) 

***** 

48.  Section  52.214-5  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision  and  adding  paragraph  (d)  to 
read  as  follows: 

52.214- 5  Submission  of  Bids. 
***** 

Submission  of  Bids  fful  1995) 
***** 

(d)  Bids  submitted  by  electronic  commerce 
shall  be  considered  only  if  the  electronic 
commerce  method  was  specifically  stipulated 
or  permitted  by.  the  solicitation. 

49.  Section  52.214-7  is  amended  by 
revising  the  date  in  the  provision 
heading,  at  the  end  of  paragraph  (a)(2) 
by  removing  “or”,  at  the  end  of 
paragraph  (a)(3)  by  removing  the  period 
and  inserting  ”;  or”  in  its  place,  and 
adding  paragraph  (a)(4)  to  read  as 
follows: 

52.214- 7  Late  Submissions,  Modifications, 
and  Withdrawals  of  Bids. 
***** 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (Jul  1995) 

(a)  *  *  * 

(4)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.,  one 
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working  day  prior  to  the  date  specified  for 
receipt  of  bids. 

***** 

(End  of  provision) 

50.  Section  52.214-9  is  amended  by 
revising  the  introductory  text,  the  date 
in  the  heading  of  the  provision,  and  the 
second  sentence  of  the  provision,  and 
by  removing  “(R  SF  33A,  Para  6, 1978 
JAN)”  after  “(^d  of  provision)”  to  read 
as  follows: 

52.214- Q  Failure  to  Submit  Bid. 

As  prescribed  in  14.201-6(e)(l),  insert 
the  following  provision  in  invitations 
for  bids: 

Failure  to  Submit  Bid  (Jul  1995) 

*  *  *  Instead,  they  should  advise  the 
issuing  office  by  letter,  postcard,  or 
established  electronic  commerce  methods, 
whether  they  want  to  receive  future 
solicitations  for  similar  requirements.*  *  * 

(End  of  provision) 

51.  Section  52.214-23  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision,  at  the  end  of  paragraph  (a)(3) 
by  removing  “or”;  redesignating 
paragraph  (a)(4)  as  (a)(5),  and  adding  a 
new  paragraph  (a)(4)  to  read  as  follows: 

52.214- 23  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Technical  Proposals  Under  Two^tep 
Sealed  Bidding. 

***** 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bidding  (Jul  1995) 

(a)  *  *  * 

(4)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  technical  proposals;  or 
***** 

52.  Section  52.214-32  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision  and  paragraph  (a)  to  read  as 
follows: 

52.214- 32  Late  Submissions, 
Modifications,  and  Withdrawals  of  Bids 
(Overseas). 

***** 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Bids  (Overseas)  (Jul  1995) 

(a)  Any  bid  received  at  the  office 
designated  in  the  solicitation  after  the  exact 
time  specified  for  receipt  will  not  be 
considered  unless  it  is  received  before  award 
is  made  and  it — 

(1)  Was  sent  by  mail  or,  if  authorized  by 
the  solicitation,  was  sent  by  telegram  or  via 
facsimile,  and  it  is  determined  by  the 
Government  that  the  late  receipt  was  due 
solely  to  mishandling  by  the  Government 
after  receipt  at  the  Government  installation; 
or 


(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  bids.  The  term  “working  day” 
excludes  weekends  and  U.S.  Federal 
holidays. 

***** 

53.  Section  52.214-33  is  amended  by 
revising  the  date  in  the  heading  of  the 
provision,  at  the  end  of  paragraph  (a)(1) 
by  removing  the  word  “or”, 
redesignating  paragraph  (a)(2)  as  (a)(3), 
and  adding  a  new  paragraph  (a)(2)  to 
read  as  follows: 

52.214- 33  Late  Submissions, 

Modifications,  and  Withdrawals  of 
Technicai  Proposals  Under  Two-Step 
Sealed  Bidding  (Overseas). 
***** 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Technical  Proposals  Under 
Two-Step  Sealed  Bic’ding  (Overseas)  (Jul 
1995) 

(a)  *  *  * 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  technical  proposals.  The  term 
“working  day”  excludes  weekends  and  U.S. 
Federal  holidays;  or 
***** 

54.  Section  52.215-9  is  amended  by 
revising  the  date  in  the  provision 
heading,  redesignating  paragraph  (d)  as 
(e),  and  adding  a  new  paragraph  (d)  to 
read  as  follows; 

52.21 5- 9  Submission  of  Offers. 

***** 

Submission  of  Offers  (Jul  1995) 

(d)  Offers  submitted  by  electronic 
commerce  shall  be  considered  only  if  the 
electronic  commerce  method  was  specifically 
stipulated  or  permitted  by  the  solicitation. 
***** 

55.  Section  52.215—10  is  amended  by 
revising  the  introductory  text  and  the 
date  in  the  provision  heading,  at  the  end 
of  (a)(3)  by  removing  the  word  “or”, 
redesignating  paragraph  (a)(4)  as  (a)(5), 
and  adding  a  new  paragraph  (a)(4)  to 
read  as  follows: 

52.215- 10  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals. 

As  prescribed  in  15.407(c)(6),  insert 
the  following  provision: 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals  (Jul  1995) 

(a)  *  *  * 

(4)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 


working  day  prior  to  the  date  specified  for 
receipt  of  proposals;  or 

***** 

56.  Section  52.215-15  is  revised  to 
read  £is  follows: 

52.21 5- 1 5  Failure  to  Submit  Offer. 

As  prescribed  in  15.407(d)(3),  insert 
the  following  provision: 

Failure  to  Sidimit  Offer  (Jul  1995) 

Recipients  of  this  solicitation  not 
responding  with  an  offer  should  not  return 
this  solicitation,  unless  it  specifies  otherwise. 
Instead,  they  should  advise  the  issuing  office 
by  letter,  postcard,  or  established  electronic 
commerce  methods,  whether  they  want  to 
receive  future  solicitations  for  similar 
requirements.  If  a  recipient  does  not  submit 
an  offer  and  does  not  notify  the  issuing  office 
that  future  solicitations  are  desired,  the 
recipient’s  name  may  be  removed  from  the 
applicable  mailing  list. 

(End  of  provision) 

57.  Section  52.215-36  is  amended  by 
revising  the  date  in  the  provisioh 
heading,  at  the  end  of  paragraph  (a)(1) 
by  removing  the  word  “or”, 
redesignating  paragraph  (a)(2)  as  (a)(3), 
and  adding  a  new  paragraph  (a)(2)  to 
read  as  follows: 

52.215- 36  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals  (Oversaas). 

*  *  *  .  *  * 

Late  Submissions,  Modifications,  and 
Withdrawals  of  Proposals  (Overseas)  (Jul 
1995) 

(a)  •  *  • 

(2)  Was  transmitted  through  an  electronic 
commerce  method  authorized  by  the 
solicitation  and  was  received  by  the 
Government  not  later  than  5:00  p.m.  one 
working  day  prior  to  the  date  specified  for 
receipt  of  proposals;  or 
***** 

(End  of  provision) 

52.223-3  [Amended] 

58.  Section  52.223-3,  Alternate  1,  is 
amended  by  removing  “(NOV  1991)” 
and  inserting  “(JUL  1995)”  in  its  place, 
and  in  the  second  sentence  of  paragraph 
(i)(l)  by  removing  the  word  “mail”  and 
inserting  “transmit”  in  its  place. 

59.  Section  52.242-12  is  amended  by 
revising  the  date  in  the  clause  heading 
and  the  second  and  third  sentences  of 
the  clause  to  read  as  follows: 

52.242-1 2  Report  of  Shipment  (REPSHIP). 

***** 

Report  of  Shipment  (Repship)  (Jul  1995) 

*  *  *  The  notice  shall  be  transmitted  by 
rapid  means  to  be  received  by  the  consignee 
transportation  officer  at  least  24  hours  before 
the  arrival  of  the  shipment.  The  Government 
bill  of  lading,  conunercial  bill  of  lading  or 
letter  or  other  document  that  contains  all  of 
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the  following  shall  be  addressed  and  sent 
promptly  to  the  receiving  transportation 
officer.  *  •  * 

***** 

(End  of  clause! 

60.  Section  52.242-13  is  amended  by 
revising  the  date  in  the  clause  and  the 
first  sentence  of  the  clause  ttvread  as 
follows; 

52J242-13.  Bankruptcy. 
***** 

Baiiknq>tcy  (Jol  1995).- 
In  the  event  the  Contractor  enters  into 
proceedings  relating  to  bankruptoy,  whether 
voluntary  or  involuntary ,;the  Contractor, 
agrees  to  furnish^  by  certified  mail  or 
electronic  commerce  method  authorized  by 
the  contract,  written  notification  of  the 
bankruptcy  to  the  Contracting  Officer 
responsible  for  administering  the  ■ 
contract.  •  *  * 

61.  Section  52.247-48  is  amended  by 
revisiiig.the  introductory  tsxt,-the  date 
in  the  clause  heading,  r^esignating  the 
introductory  text  of  the  chiuse  and 
paragraphs  (a)b>(b),  and  (c)  as  (aj 
introductory  text  (a)(1),  (a)(2),  and  (a)(3), 
respectively,  adding  new  paragraph  (b), 
and  removing  “(R  7-104.76  1968  JUN)” 
after  “(End  of  clause)’’  to  read  as 
follows: 

52.247-48  F.o.b.  Destination— Evidence  of 
Shipment 

As  prescribed'in-47.30S-4(c).  inserkthe 
following  clause: 

F.O.B.  DestinatiBii— Evidence  of  Shipment  - 
(Jul  1995) 

***** 

(b)  Electroniodransmission  of  the 
information  recpihed  by  paragraph  (a)  of  this 
clause  is  acceptable. 

(End  of  clause) 

PART  53— FORMS 

62.  Section  53.105  is  revised  to  read 
as  follows: 

53.105  Computer  generation. 

(a)  Agencies  may  computer-generate 
the  Standard  and  Optional  Forms 
prescribed  in  the  FAR  without 
exception  approval  (see  53.103), 
provided — 

(1)  The  form  is  in  an  electronic  format 
that  complies  with  Federal  Information 
Processing  Standard  Number  161;  or 

(2)  There  is  no  change  to  the  name, 
content,  or  sequence  of  the  data 
elements,  and  the  form  carries  the 
Standard  or  Optional  Form  number  and 
edition  date. 

(b)  The  forms  prescribed  by  this  part 
may  be  computer  generated  by  the 
public.  Unless  prohibited  by  agency 
regulations,  forms  prescribe  by  agency 
FAR  supplements  may  also  be  computer 


generated  by  the  public.  Computer 
generated  forms  shall  either  comply 
with  Federal  Information  Processing 
Standard  Number  161  or  shall  retain  the 
name,  content,  or  sequence  of  the  data 
elements,  and  shall  carry  the  Standard 
or  Optional  Form  or  agency  number  and 
edition  date  (see  53.111). 

53.214'  [AmendBCl] 

63.  Secti(m  53.214  is  amended  in 
paragraph  (a)  by  removing  “14.407- 
1(d)’’  and  inserting  “14.408^1(d)(l)’’  in 
its  place. 

[FR  Doc.  95-16081  Filed  6-30-95;  8:45  am] 
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Federal  Acquiaiflon  Regulation: 
Sirh|Nified Acquisition  Procedures/^ 
FAGNET^ 

AQENCIES:  Department  ofDefense  fDGDJT 
General  Sexvices  Administration  (GSA),' 
and  National  Aeronautics  and  Space 
Administration  (NASAX 
action:  Interim  rule  with  request  for 
comment. 

SUMMARY:  This  interim  rule  is  issued 
pursuant  to  the  new  simplified 
acquisition  and  Federal  Acquisition 
Computer  Network  (FACNET) 
requirements  of  the  Federal  Acquisition 
Streamlining  Act  of  1994  (the  Act).  This 
regulatoi^  action  was  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866  dated 
September  30, 1993. 

DATES:  Effective  Date:  July  3, 1995. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
September  1, 1995,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4037,  Attn:  Ms.  Beverly  Fayson, 
Washington,  DC  20405. 


Please  cite  FAC  90—29,  FAR  case  94 — 
770  in  all  correspondence  related  to  this 
case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Maykowskyj,  Team  Leader, 
Simplified  Acquisition  Procedures/ 
FACNET  Team,  on  (703)  274-6307  in. 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-29,  FAR  Case  94-' 
770,  Simplified  Acquisition  Procedures. 

SUPPLEMENTARY  INFORMATION^ 

A.  Background 

The  Federal  Acquisition  Streamlining . 
Act  of  1994,  Pub.  L.  103-355  (FASA), 
provides  authorities  that  streamline  ^e 
acquisition  process  and  minimize 
burdensome  Government-unique 
requirements.  Major  changes  in  the 
acquisition  process  as  a  result  of  the 
Act’s  implementation  include-the  arees 
of  commercial,  item  acquisition, 
simplified  acquisition^procedures,  the  - 
Truth  in  Negotiations  Act  amLFederal 
Acqviisition.  Computer  Netwerk- 
(FACNETf. 

The  terms  ‘^simplifiedacquisition’’ 
and  “Federal  Acquisition  Computer 
Network  (FACNFr)’’  are  defined  by 
FASA.  FASA  defines  tire-simplified 
acquisition  threshold  as  $100,000.'It 
limits-use  ofsixnpliSed  acquisition 
prooednres  by  procurement  activities « 
not  havingc^fied  Interim  FACNET  to 
procurements  not  exceeding  $50,000. 
Use  of  simplified  acquisition  procedures 
is  also  limited  to  procurements  not 
exceeding  $50,000  if  any  agency  does 
not  have  certified  Full  FACNET  by 
January  1,  2000. 

Review  of  the  law  and  this 
implementing  rule  requires  that  the 
difference  between  the  simplified 
acquisition  threshold  and  the  use  of 
simplified  acquisition  procedures  be 
recognized.  The  simplified  acquisition 
threshold  is  $100,000.  The  authority  to 
simplified  acquisition  procedures  at 
the  $100,000  level  depends  on 
implementation  and  proper  certification 
of  FACNET. 

This  rule,  the  vast  majority  of  which 
was  published  as  a  proposed  rule  in  the 
Federal  Register  at  60  FR  12366,  March 
6, 1995,  incorporates  FAR  Subpart  4.5 
for  FACNET  information  and  guidance. 
FAR  Subpart  4.5  provides  definitions, 
certification  information,  and 
exemptions  in  accordance  with  FASA. 
FAR  case  91-104  (“Electronic 
Commerce”)  and  this  implementation  of 
FASA  are  interdependent  and  are  meant 
to  be  considered  jointly.  Reviewers  are 
advised  that  FACNET  is  not  a  single 
electronic  system  that  will  be  used  by 
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all  executive  agencies,  ft  is,  however,  a 
universal  electronic  capability  that  will 
permit  potential  contractors  to,  at  a 
minimum,  obtain  information  on 
proposed  procurements,  submit 
responses,  query  the  system,  and  receive 
awards  on  a  government-wide  basis. 

Each  agency  will  determine  the 
system(s)  that  will  be  used  by  its 
procuring  activities  so  that  they  can 
certify  Interim  FACNET  for  those 
activities  and  Full  FACNET  for  the 
agency.  The  Act  and  this  rule  also 
provide  for  exempting  individual 
procurements  and  procuring  activities 
from  the  use  of  FACNET.  TMs  becomes 
significant  when  agencies  certify  Full 
FACNET  which  is  based,  in  part,  on  the 
percentage  of  non-exempt  transactions 
which  were  made  through  FACNET 
during  the  previous  fisc^  year. 

Imj^ementation  of  FACNET  includes 
a  vendor  registration  requirement  for 
any  business  entity  wishing  to  do 
business  with  the  Government 
electronically.  Contractor  information 
will  be  submitted  to  the  Central 
Contractor  Registration  in  accordance 
with  the  Federal  implementation 
conventions. 

There  are  technical  requirements  and 
other  procedures  with  respect  to 
FACNET  that  are  not  appropriate  for 
coverage  in  the  FAR  but  are  needed  by 
executive  agencies  to  fully  implement 
FACNET.  TTiis  information  will  be 
disseminated  via  other  appropriate 
means. 

Further,  be  advised  that  the  micro¬ 
purchase  coverage  that  appeared  in  the 
Federal  Register  on  December  15, 1994, 
FAR  case  94-771  will  be  merged  with 
the  SAT/FACNET  coverage  in  the  final 
rule.  This  will  incorporate  all  of  the 
FASA  changes  under  simplified 
acqmsition  procedures. 

This  rule  also  implements  section 
4004  of  FASA  to  reserve  each  contract 
for  the  pmchase  of  goods  or  services 
that  have  an  anticipated  value  greater 
than  $2,500,  but  not  greater  than 
$100,000,  for  exclusive  small  bvisiness 
participation  unless  the  contracting 
officer  determines  there  is  no  reasonable 
expectation  of  obtaining  offers  from  two 
or  more  small  businesses  that  are 
competitive  with  market  price,  quality 
and  delivery. 

In  implementing  section  4004,  the 
issue  of  the  nonmanufacturer  rule  arose. 
Existing  regulations  allow  a  small 
business  to  furnish  “any  domestic  end 
product”  under  procurements  set-aside 
for  small  business  and  utilizing  small 
purchase  procediues.  Based  upon 
discussion  with  SBA’s  Office  of  Size 
Standards,  it  was  determined  that  this 
automatic  waiver  of  the  non- 
manufacturers  rule  would  not  apply  to 


acquisitions  under  the  simplified 
acquisition  threshold  and  its 
perpetuation  would  be  in  conflict  with 
SBA’s  Size  Regulations,  which  govern 
this  issue.  Based  upon  this  advice,  the 
rule  requures  all  dealers  submitting  a  bid 
or  quotation  on  a  pitxnirement  reserved 
for  small  business  to  furnish  the  product 
of  a  small  biisiness  manufacturer  vmless 
the  Small  Business  Administration  has 
issued  a  waiver. 

The  reader  should  note  the  key 
features  represented  in  FAR  case  94-770 
which  will  change  the  acquisition 
process  significantly  upon 
implementation  and  continue  to  do  so 
as  contracting  offices/activities  and 
agencies  begin  to  certify  and  implement 
the  use  of  FACNET.  These  key  features 
are:  the  small  purchase  limitation  of 
$25,000  becomes  the  simplified 
acquisition  threshold  of  $100,000  (see 
13.101);  use  of  the  simplified 
acquisition  procedures  is  tied  to 
FACNET — simplified  acquisition 
procedures  may  be  used  up  to  $50,000 
upon  FAR  implementation  without 
FACNET  and  up  to  $100,000  upon 
interim  FACNET  certification  (see 
13.103)(b));  for  non-FACNET 
acquisitions  over  $25,000,  a  synopsis  for 
15  days  is  still  required;  solicitation 
response  time  must  provide  a 
reasonable  amount  of  time  to  afford 
potential  offerors  a  reasonable 
opportunity  to  respond;  the  regulation 
exempts  simplified  acquisition 
procedures  from  15  statutes  and  finm 
certain  provisions  and  clauses; 
contracting  officers  need  to  add  any 
necessary  clauses  to  the  back  of  the 
purchase  order  form;  and  all  purchases 
between  $2,500  and  $100,000  are 
reserved  for  small  business  (see  19.502- 
2). 

In  addition  to  what  the  Act  provided, 
the  SAT/FACNET  Team  has 
incorporated  coverage  that  provides 
flexibility  and  latitude  that  encourages 
the  contracting  officer  to  use  innovative 
approaches  in  awarding  contracts,  seek 
the  “best  value”  for  the  Government 
which  includes  past  performance  and 
quality;  permits  use  of  other  than  fixed 
price  orders/contracts,  when  authorized 
by  the  agency;  encourages  the  use  of 
options;  and  increases  the  property 
clause  threshold  to  be  commensiirate 
with  the  implementation  and 
certification  of  FACNET. 

The  most  significant  change  in  this 
rule  is  the  implementation  of  FACNET 
which  is  addressed  primarily  in  Subpeirt 
4.5.  FACNET  will  provide  the  capability 
of  existing  computer  hardware  and 
software  to  perform  certain  functions  in 
a  standard  meumer  in  order  to  provide 
one  face  to  industry  for  the  entire 
Government.  FACNET  is  the  preferred 


means  for  conducting  all  purchases 
imder  the  simplified  acquisition 
threshold  ($100,000)  and  above  the 
micro-purchase  threshold  ($2,500). 
Contracting  offices/activities  may  not 
conduct  acquisitions  using  simplified 
acquisition  procedures  between  $50,000 
and  $100,000,  until  they  have  certified 
and  implemented  interim  FACNET. 

However,  it  is  also  significant  to 
highlight  what  requirements  did  not 
change  with  FASA,  such  as  the 
compliance  with  Part  8,  required 
sources  of  supply;  the  policy  on.  not 
splitting  orders;  requirement  for  posting 
$10,000  ($5,000  DOD);  the  need  to 
synopsize  over  $25,000;  the  reqmrement 
for  small  business  setasides;  and 
contracting  reporting. 

This  interim  rule  and  the  interim  rule 
published  elsewhere  in  this  issue  under 
FAR  case  91-104,  Electronic 
Contracting,  are  interdependent  tmd  are 
meant  to  be  considered  jointly. 

B.  Regulatory  Flexibility  Act 

This  rule  is  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  This 
interim  rule  is  designated  to  reduce  the 
biuden  on  entities  desiring  to  do 
business  with  the  Government  and  will 
apply  to  all  large  and  small  business 
entities,  and  all  educational  and 
'nonprofit  organizations  who  are 
interested  in  participating  in 
Government  acquisitions.  The  interim 
rule  establishes  the  simplified 
-  acquisition  threshold  and  sets  forth 
policies  and  guidance  for  the 
implementation  of  FACNET  pursuant  to 
the  Act.  The  implementation  of 
Electronic  Contracting  and  use  of  the 
Federal  Acquisition  Computer  Network 
(FACNET)  will  provide  for  electronic 
exchange  of  acquisition  information 
between  the  private  sector  and  the 
Federal  Government  that  will  increase 
the  opportunities  for  vendors  currently 
doing  business  with  the  Government, 
particularly  small  businesses.  It  is 
recognized  that  an  initial  start-up  cost 
will  be  incurred  for  the  purchase  of 
personal  computer,  modem,  software, 
and  telephone  lines,  estimated  to  be 
$1,500.  Additionally,  it  is  emticipated 
that  most  small  businesses  will 
subscribe  to  third  party  value  added 
network  (VAN)  services  to  facilitate 
their  commimications  with  the 
Government’s  computers.  The  cost  of 
advance  subscription  ranges  from 
approximately  $30  to  $100  per  month, 
depending  on  the  type  of  services 
obtained.  The  interim  rule  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules. 
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An  initial  Regulatory  Flexibility 
Analysis  (IRFA)  in  support  of  the 
interim  rule  has  been  prepared  and  will 
be  provided  to  the  Chief  Council  for 
Advocacy  for  the  Small  Business 
Administration.  A  copy  of  the  IRFA  may 
be  obtained  firom  the  FAR  Secretariat. 
Comments  from  small  entities 
concerning  the  affected  FAR  parts  will 
also  be  considered  in  accordance  with  5 
U.S.C.  610.  Such  comments  mtist  be 
submitted  separately  and  cite  5  U.S.C. 
601,  et  seq.,  (FAR  case  94-770),  in 
correspondence. 

C  Paperwork  Reduction  Act 

This  interim  rule  does  impose  an 
additional  reporting  or  recordkeeping 
requirement  on  the  public  which 
requires  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Contractors  will  be 
required  to  electronically  register  with 
the  Central  Contractor  Registration 
operated  by  the  Defense  Information 
Megacenter.  The  information  to  be 
provided  is  information  currently 
reported  under  several  existing  forms 
including  the  SF-129,  Solicitation 
MaiUng  List  Application,  the  SF-3881, 
ACH  Vendor/Miscellaneous  Payment 
Enrollment  Form,  and  the  DD-1052, 
Request  for  Assignment  of  a  Commercial 
and  Government  Entity  (CAGE)  Code. 
Contractors  will  also  be  required  to 
provide  information  pertaining  to  their 
electronic  data  interchemge  (EDI) 
capabilities.  EstabUshment  of  a  central 
registration  system  should  eliminate  the 
need  to  submit  multiple  registrations 
with  each  contracting  office  the 
contractor  is  doing  business  with. 

A  request  for  approval  of  the 
information  collection  requirement 
concerning  simplified  acquisition 
procedtires  was  submitted  to  OMB  and 
approved  through  April  30, 1998,  OMB 
Control  9000-0137.  Public  comments 
concerning  this  request  were  invited 
through  a  Federal  Register  notice  at  60 
FR  11659,  March  2, 1995. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  tmder 
the  authority  of  the  Secretary  of  Defense 
(DOD),  the  Administrator  of  General 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Speice 
Administration  (NASA)  pursuant  to 
section  22  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C.  418b) 
that  compelling  reasons  exist  to 
promulgate  this  regulation  as  tm  interim 
rule. 

The  Simplified  Acquisition  Threshold 
Procedures/Federal  Acquisition 
Computer  Network  (SAT/FACNET)  rule 
(FAR  Case  94—770)  and  the  Electronic 


Contracting  (EC)  rule  (FAR  Case  91-104) 
benefit  industry  and  Government  by 
enhancing  efficiency  of  contracting  in 
an  environment  of  declining  personnel 
staffing  and  resulting  increase  in 
workload  for  contracting  personnel.  The 
rules  are  linked  and  require 
simultaneous  promulgation.  The 
proposed  rules  were  published 
simultaneously  in  the  Federal  Register 
on  March  6, 1995,  with  the  public 
comment  period  closing  on  May  5, 

1995.  A  public  meeting  was  held  on 
these  rules  on  April  3, 1995,  and  no 
substantive  comments  were  presented  at 
the  meeting. 

Section  22  of  the  Office  of  Federal 
Procxirement  Policy  Act  permits 
issuance  of  procurement  policies, 
regulations,  procedures,  or  forms  as 
interim  rules  prior  to  consideration  of 
public  comments  when  urgent  and 
compelling  circiunstances  make  it 
impracticable  to  do  otherwise.  Urgent 
and  compelling  reasons  exist  to  make 
these  rules  effective  prior  to  full 
consideration  of  public  comment. 
Proceeding  with  these  interim  rules  is 
required  to  permit  the  Federal 
Government  to  cope  with  the 
fundamental  downsizing  of  its 
acquisition  workforce  and  the  large  end 
of  fiscal  year  workload  with  diminished 
resources.  The  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA),  and 
its  provisions  on  SAT/FACNET,  provide 
rehef  firom  various  burdens  that  affect 
the  Government  acquisition  process.  For 
example,  purchases  imder  the  new 
simplified  acquisition  approach  will 
become  far  less  complex  than  today. 
Using  figures  from  the  Department  of 
Defense  for  illustrative  purposes,  large 
purchase  solicitations  run  29  pages  on 
the  average  whereas  non-automated 
small  purchases  are  about  12  pages  in 
length,  and  automated  small  purchase 
solicitations,  used  by  some  DOD 
purchasing  activities,  are  even  less,  1  to 
2  pages.  The  beneficial  results  of 
implementing  these  FASA  provisions 
are  evidenced  further  by  the  time  saved 
in  awarding  orders  under  the  existing 
small  purchase  procedures  as  oppos^ 
to  contracts  above  the  small  purchase 
threshold  of  .$25,000.  The  current 
average  lead-time  for  awards  below 
$25,000  is  26  days,  while  above  $25,000 
the  average  lead-time  is  90  days  for 
sealed  bids  and  210  days  for 
competitive  negotiations.  These 
timeframes  will  be  reduced  further  by 
implementation  of  the  simplified 
acquisition  authority  in  this  rule  by 
establishing  reasonable  timeframes  for 
submission  of  offers  for  simplified 
acquisitions  in  lieu  of  a  rigid  30-day 
period.  Through  use  of  the  simplified 


acquisition  procedures  for  actions  not 
exceeding  $50,000,  the  lead-time  for 
approximately  30,000  contracts  per  year 
will  be  reduced  to  a  fraction  of  the 
current  lead-time.  Use  of  electronic 
commerce/electronic  data  interchange 
capabilities. at  procurement  activities 
certified  to  use  FACNET  will  reduce 
lead-times  even  further  and  will 
increase  the  number  of  contracts 
affected  to  approximately  45,000,  since 
FACNET  users  will  be  able  to  use  the 
newly  authorized  simplified  acquisition 
threshold  of  $100,000  rather  than  only 
$50,000  where  FACNET  has  not  been 
certified.  Use  of  electronic  commerce/ 
electronic  data  interchange  ata  DOD 
test  site  reduced  lead-time  to  11  days. 
Reducing  the  lead-time  will  edlow  ffie 
contracting  community  to  be  more 
responsive  in  spite  of  the  already 
reduced  personnel  resources,  focus  its 
efforts  on  more  complex  procurements, 
reduce  the  cost  of  the  prociirement 
process  for  both  Government  and 
industry,  and  provide  better  service  to 
the  direct  users  of  the  acquisition  . 
system,  and  ultimately  to  tha  public. 

FASA  called  for  its  implementation  in 
the  FAR  by  October  1, 1995,  or  earlier. 
Due  to  the  time  required  to  fully 
consider,  analyze,  and  document  the 
analysis  of  public  comments  received  in 
response  to  these  proposed  rules,  it  is 
unlikely  that  the  rules  could  be 
published  in  the  FAR,  promulgated  to 
procurement  personnel  and  contractors, 
have  procurement  personnel  and 
contractors  trained,  and  have  the  new 
rules  in  use  by  the  beginning  of  the  last 
quarter  of  the  fiscal  year.  It  is  essential 
that  these  rules  be  made  effective  by  the 
beginning  of  the  last  quarter  of  the  fiscal 
year  because  of  personnel  downsizing 
that  has  already  occiured  and  that  is 
expected  before  the  end  of  the  fiscal 
yeeir.  Additionally,  the  workload  in  the 
last  quarter  of  the  fiscal  year  is  the  most 
demanding  of  the  fiscal  year. 
Introduction  of  new  procedures  and 
processes  in  the  middle  of  that  quarter 
would  be  coimterproductive  to 
efficiency  and  would  require  operations 
to  be  suspended  while  retraining  of  the 
workforce  is  accomplished.  Therefore, 
the  regulations  in  FAC  90-29  must  be 
effective  no  later  them  July  3, 1995,  to 
provide  the  Federal  acquisition 
workforce  the  labor  and  cost  saving 
benefits  provided  by  the  statute,  or  they 
must  be  delayed  imtil  the  end  of  the 
fiscal  year  so  as  not  to  interfere  with 
acquisition  operations.  Immediate 
implementation  as  an  interim  rule  will 
permit  time  for  training  of  the 
acquisition  workforce,  and  FAR 
acquisition  procedures  to  he  fully 
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operational  before  the  final  quarter  of 
FY  1995. 

Pursuant  to  Public  Law  98-377  and 
FAR  1.501,  public  conunents  received 
in  response  to  these  interim  rules  and 
the  prior  proposed  rules  will  be 
consider^  in  formulating  the  final 
rules. 

List  of  Subjects  in  48  CFR  Parts  2,  3, 4, 

5,  6,  8, 9, 13, 15, 16, 10,  20,  22,  23,  25, 

27,  28,  29,  32,  33,  36, 41, 42, 43, 44,  45, 
46, 47,  49,  52,  and  53 

Government  procurement. 

Dated:  June  26, 1995. 

Jeremy  F.  Olson, 

Acting  Deputy  Project  Manager  for 
Implementation  of  the  Federal  Acquisition 
StreamliningAct  of  1 994. 

Therefore,  48  CFR  Chapter  1  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  3,  4,  5,  6,  8,  9,  13, 15, 16, 19, 

20,  23,  25,  27,  28,  29,  32,  33,  36,  41,  42, 
43,  44,  45, 46, 47. 49.  52.  and  53 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.Q 
Chapter  137;  and  42  U.S.C  2473(c). 

PART  2— DEFINITIONS  OF  WORDS 
AND  TERMS 

2.  Section  2.201  is  revised  to  read  as 
follows: 

2.201  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.202-1,  Definitions,  in 
solicitations  and  contracts  except  when 
the  contract  is  not  expected  to  exceed 
the  simplified  acquisition  ffireshold  in 
part  13.  If  the  contract  is  for  personal 
services,  construction,  architect- 
engineer  services,  or  dismantling, 
demolition,  or  removal  of 
improvements,  the  contracting  officer 
shall  use  the  clause  with  its  Alternate  I. 
Additional  definitions  may  be  included, 
provided  they  are  consistent  with  the 
clause  and  the  FAR. 

PART  3— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.102- 2  [Amended] 

2a.  Section  3.102-2  is  amended  by 
revising  the  phrase  “in  solicitations  and 
contracts,”  to  read  “in  solicitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold,”. 

3.  Section  3.103-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

3.103- 1  Solicitation  provision. 
***** 


(a)  The  acquisition  is  to  be  made 
imder  the  simplified  acquisition 
procedures  in  part  13; 
***** 

4.  Section  3.104-10  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

3.104-10  Solicitation  provision  and 
contract  clauses. 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.203-10,  Price  or  Fee 
Adjustment  for  Illegal  for  Improper 
Activity,  in  all  solicitations  where  the 
resultant  contract  award  is  expected  to 
exceed  the  simplified  acquisition 
threshold  (see  part  13)  and  all  contracts 
and  modifications  to  contracts 
exceeding  that  threshold  which  do  not 
already  contain  the  clause  when  the 
modification  is  expected  to  exceed  that 
threshold. 

***** 

5.  Section  3.404  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)  to  read 
as  follows: 

3.404  Solicitation  provision  and  contract 
clause. 

***** 

(b)  *  *  * 

(1)  The  contract  amoimt  is  expected  to 
be  at  or  below  the  simplified  acquisition 
threshold  in  part  13; 

***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.203-5,  Covenant 
Against  Contingent  Fees,  in  solicitations 
and  contracts  exceeding  the  simplified 
acquisition  threshold  in  part  13. 

6.  Section  3.502-3  is  revised  to  read 
as  follows: 

3.502- 3  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-7,  Anti-Kickback 
Procedures,  in  solicitations  and 
contracts  exceeding  the  simplified 
acquisition  threshold  in  part  13. 

7.  Section  3.503-2  is  revised  to  read 
as  follows: 

3.503- 2  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the  Ck)vemment, 
in  solicitations  and  contracts  exceeding 
the  simplified  acquisition  threshold  in 
part  13. 

PART  4— ADMINISTRATIVE  MATTERS 

4.304  [Amended] 

8.  Section  4.304  is  amended  by 
adding  the  phrase  “greater  than  the 
simplified  acquisition  threshold”  at  the 
end  of  the  sentence. 

9.  Part  4  is  amended  by  adding 
Subpart  4.5,  consisting  of  sections  4.500 
through  4.507,  to  read  as  follows: 


Subpart  4.5— Electronic  Commerce  In 
Contracting 

Sgc 

4.505  Scope  of  subpart. 

4.501  Definitions. 

4.502  Policy. 

4.503  Contractor  registration. 

4.504  FACNET  functions. 

4.505  FACNET  certification. 

4.505- 1  Interim  certification. 

4.505- 2  Full  certification. 

4.505- 3  Govemmentwide  certification. 

4.505- 4  Contract  actions  excluded. 

4.506  Exemptions. 

4.507  Contract  actions  using  simplified 
acquisition  procedures. 

4.500  Scope  of  subpart 

This  subpart  provides  poUcy  and 
procedures  for  die  estabhshment  and 
use  of  the  Federal  Acquisition  Computer 
Network  (FACNET)  as  required  by 
Section  30  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Act  (41 
U.S.C.  426). 

4.501  Definitions. 

ANSI  X.12  means  the  designation 
assigned  by  the  American  National 
Standards  Institute  (ANSI)  for  the 
structure,  format,  and  content  of 
electronic  business  transactions 
conducted  through  Electronic  Data 
Interchange  (EDI).  ANSI  is  the 
coordinator  and  clearinghouse  for 
national  standards  in  the  United  States. 

Electronic  commerce  (EC)  means  a 
paperless  process  including  electronic 
mail,  electronic  bulletin  boards, 
electronic  funds  transfer,  electronic  data 
interchange,  and  similar  techniques  for 
accomplishing  business  transactions. 
The  use  of  terms  commonly  associated 
with  paper  transactions  (e.g.,  “copy”, 
“document”,  “page”,  “printed”,  “sealed 
envelope”  and  “stamped”)  shall  not  be 
interpreted  to  restrict  the  use  of 
electronic  commerce. 

Electronic  data  interchange  (EDI) 
means  a  technique  for  electronically 
transferring  and  string  formatted 
information  between  computers 
utilizing  established  and  pubUshed 
formats  and  codes,  as  authorized  by  the 
applicable  Federal  Information 
Processing  Standards. 

Federal  Acquisition  Computer 
Network  (FACNET)  means  the 
Govemmentwide  Electronic  Commerce/ 
Electronic  Data  Interchange  (EC/EDI) 
systems  architecture  for  the  acquisition 
of  supplies  and  services  that  provides 
for  electronic  data  interchange  of 
acquisition  information  between  the 
Government  and  the  private  sector, 
employs  nationally  and  internationally 
recognized  data  formats,  and  provides 
universal  user  access. 

Full  FACNET  means  an  agency  has 
certified  that  it  has  implemented  all  of 
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the  FACNET  functions  outlined  in 
4.504,  and  more  than  75  percent  of 
eligible  contracts  (not  otherwise 
exempted  from  FACNET)  in  amounts 
exceeding  the  micro-purchase 
threshold,  but  not  exceeding  the 
simplified  acquisition  threshold  (see 
Part  13).  were  entered  into  by  the 
agency  during  the  preceding  fiscal  year 
using  FACNET. 

Govemmentwide  FACNET  means  that 
the  Federal  Government  has  certified  its 
FACNET  capability,  and  more  than  75 
percent  of  eUgible  contracts  (not 
otherwise  exempted  firom  FACNET)  in 
ammmts  exceeding  the  micro-purchase 
threshold,  but  not  exceeding  the 
simplified  acquisition  thre^old  (see 
part  13),  entered  into  by  the  executive 
agencies  diuring  the  preceding  fiscal 
year  were  made  through  full  FACNET. 

Interim  FACNET  means  a  contracting 
office  has  been  certified  as  having 
implemented  a  capability  to  provide 
widespread  public  notice  of,  issue 
solicitations,  and  receive  responses  to 
solicitations  and  associated  requests  for 
information  through  FACNET.  Such 
capability  must  allow  the  private  sector 
to  access  notices  of  solicitations,  access 
and  review  sohcitations,  and  respond  to 
solicitations. 

Transaction  Set  means  the  data  that  is 
exchanged  to  convey  meaning  between 
Trading  Partners  engaged  in  EC/EDI. 

Value-Added  Network  (VAN)  means 
an  entity  that  provides  communications 
services,  electronic  mailboxing  and 
other  commvmications  services  for  EDI 
transmissions. 

Value-Added  Service  (VAS)  means  an 
entity  that  provides  services  beyond 
communications  to  its  customers.  These 
services  may  range  from  translation  and 
segregation  of  the  data  to  complete  turn¬ 
key  business  system  support  for 
customers. 

4.502  Policy. 

(a)  The  Federal  Government  shall  use 
FACNET  whenever  practicable  or  cost 
efiective. 

(b)  FACNET  is  the  preferred  method 
of  soliciting  and  receiving  quotes  and 
providing  notice  of  Government 
purchase  requirements  exceeding  the 
micro-piuchase  threshold  and  not 
exceeding  the  simplified  acquisition 
threshold  (see  13.103  (b)). 

(c)  Contracting  officers  may  use 
FACNET  for  any  contract  action 
governed  by  the  FAR,  imless 
specifically  exempted  (see  4.506  and 
13.106-l(a)(2)). 

(d)  Before  using  FACNET,  or  any 
other  method  of  electronic  data 
interchange.  The  agency  head  shall 
ensure  that  the  electronic  data 
interchange  system  is  capable  of 


ensuring  authentication  and 
confidentiality  commensvurate  with  the 
risk  and  magnitude  of  the  harm  from 
loss,  misuse,  or  imauthorized  access  to 
or  modification  of  the  information. 

4.503  Contractor  registration. 

(a)  In  order  for  a  contractor  to  conduct 
electronic  commerce  with  the  Federal 
Government,  the  contractor  must 
provide  registration  information  to  the 
Central  Contractor  Registration. 

(b)  The  contractor  will  be  required  to 
submit  information  in  accordance  with 
the  Federal  implementation  conventions 
of  the  ASC  ANSI  X.12  transaction  set  for 
contractor  registration. 

4.504  FACNET  functions. 

(a)  FACNET  will  permit  agencies  to 
do  the  following  electronically — 

(1)  Provide  widespread  public  notice 
of  contracting  opportunities,  and  issue 
solicitations; 

(2)  Receive  responses  to  sohcitations 
and  associated  requests  for  information; 

(3)  Provide  widespread  public  notice 
of  contract  awards  and  issuance  of 
orders  (including  price); 

(4)  Receive  questions  regarding 
solicitations,  if  practicable; 

(5)  Issue  contracts  and  orders,  if 
practicable; 

(6)  Initiate  payments  to  contractors,  if 
practicable;  and 

(7)  Archive  data  relating  to  each 
procurement  action. 

(b)  FACNET  will  permit  the  private 
sector  to  do  the  following 
electronically — 

(1)  Access  notices  of  solicitation; 

(2)  Access  and  review  solicitations; 

(3)  Respond  to  sohcitations; 

(4)  Receive  contracts  and  orders,  if 
practicable; 

(5)  Access  information  on  contract 
awards  and  issuemce  of  orders;  and 

(6)  Receive  payment  by  purchase 
card,  electronic  funds  transfer,  or  other 
automated  means,  if  practicable. 

4.505  FACNET  certification. 

4.505-1  Interim  certification. 

(a)  A  contracting  office  is  considered 
to  have  implemented  interim  FACNET 
if — 

(1)  The  contracting  office — 

(1)  Has  implemented  the  FACNET 
functions  described  in  4.504(a)(1)  and 

(2),  and  (b)(1),  (2),  and  (3);  and 

(ii)  Issues  notices  of  sohcitations  and 
receives  responses  to  sohcitations  in  a 
system  having  those  functions; 

(2)  The  contracting  office  can  use 
FACNET  for  contracts,  not  otherwise 
exempted  (see  4.506),  that  exceed  the 
micro-purchase  threshold  but  do  not 
exceed  the  simphfied  acquisition 
threshold;  and 


(3)  the  senior  procurement  executive 
of  the  agency,  or  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
for  the  military  departments  and 
defense  agencies,  has  certified  to  the 
Administrator  of  OFPP  that  the 
contracting  office  has  implemented 
interim  FACNET. 

(b)  The  senior  procurement  executive 
of  the  agency,  or  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
for  the  military  departments  and 
defense  agencies,  shall  notify  the  private 
sector  via  the  Commerce  Business  Daily 
that  a  contracting  office  of  the  agency 
has  certified  interim  FACNET.  The 
notice  shall  establish  a  date  after  which 
it  will  be  required  that  all  responses  to 
solicitations  issued  by  the  contracting 
office  through  FACNET,  must  be 
submitted  through  FACNET,  rmless 
otherwise  authorized. 

4.505- 2  Full  certification' 

(a)  An  agency  is  considered  to  have 
implemented  full  FACNET  if— 

(1)  The  agency  has  implemented  all  of 
the  FACNET  functions  described  in 
4.504; 

(2)  During  the  entire  preceding  fiscal 
year,  more  than  75  percent  of  the 
agency’s  eligible  contracts,  not  > 
otherwise  exempted  (see  4.506),  that 
exceeded  the  micro-purchase  threshold 
but  did  not  exceed  the  simplified 
acquisition  threshold,  were  entered  into 
vai  FACNET;  and. 

(3)  The  head  of  the  agency,  with  the 
concurrence  of  the  Administrator  of 
OFPP,  has  certified  to  the  Congress  that 
the  agency  has  implemented  f^l 
FACNET.  For  the  Department  of 
Defense,  the  certification  shall  be  made- 
by  the  Secretary  of  Defense  for  the 
Department  as  a  whole. 

(b)  Eligible  contracts  do  not  include 
any  class  or  classes  of  contracts  that  the 
Federal  Acquisition  Regulatory  Council 
determines,  after  October  13, 1997,  are 
not  suitable  for  acquisition  through 
FACNET. 

4.505- 3  Govemmentwide  certification. 

The  Federal  Government  is 
considered  to  have  implemented 
Govemmentwide  FACNET  if — 

(a)  During  the  preceding  fiscal  year,  at 
least  75  percent  of  eligible  contracts 
entered  into  by  executive  agencies,  that 
exceeded  the  micro-purchase  threshold 
but  did  not  exceed  the  simphfied 
acqmsition  threshold,  were  made  via 
full  FACNET;  and 

(b)  the  Administrator  of  OFPP  has 
certified  implementation  of 
Govemmentwide  FACNET  to  the 
Congress. 
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4.50&-4  Contract  actions  excluded. 

For  piuposes  of  calculating  the 
percentage  of  FACNET  use  referred  to  in 
4.505-2  and  4.505-3,  actions  issued 
against  established  contracts,  such  as 
delivery  orders,  task  orders,  and  in¬ 
scope  modifications,  shall  not  be 
included. 

4.506  Exemptions. 

The  following  are  exempted  fium  the 
use  of  FACNET  as  specified  and  shall 
not  be  considered  when  determining 
compliance  with  the  requirements  to 
implement  FACNET: 

fa)  Interim  FACNET.  (1)  Classes  of 
procurements  exempted  by  the  head  of 
the  contracting  activity  after  a  written 
determination  is  made  that  FACNET 
processing  of  those  procurements  is  not 
cost-effective  or  practicable;  and 
specific  pmtdiases  for  which  the 
contracting  officer  determines  that  it  is 
not  practicable  or  cost-effective  to 
process  via  FACNET.  Such 
determinations  shall  be  centrally 
maintained  at  the  contracting  office. 

(2) Xkmtracts  that  do  not  require 
notice  imder  su^art  5.2. 

(b)  Full  FACNET.  Contracts  awarded 
by  a  contracting  office  (or  a  portion  of 
a  contracting  office),  if  the  office  is 
exempted  from  use  of  FACNET  by  the 
head  of  the  agency,  or  the  Secretary  of 
Defense  for  the  military  departments 
and  defense  agencies.  Any  such 
exemption  shall  be  based  on  a  written 
determination  that  FACNET  processing 
is  not  cost-effective  or  practicable  for 
the  contracting  office,  or  portions 
thereof.  Determinations  shall  be 
maintained  in  the  office  of  the  senior 
procurement  executive,  or  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology  for  the  military  departments 
and  defense  agencies. 

4.507  Contract  actions  using  simplified 
acquisition  procedures. 

Contracting  officers  shall  refer  to 
section  12.106  for  evaluation  and 
document^on  requirements  when 
awarding  contracts  using  simplified 
acquisition  procedures. 

10.  Section  4.800  is  revised  to  read  as 
follows: 

4300  Scope  of  subpart 

This  subpart  prescribes  requirements 
for  establishing,  maintaining,  an 
disposing  of  contract  files  for  all 
contractual  actions.  The  application  of 
this  subpart  to  contracts  awarded  using 
the  simplified  acquisition  procedures 
covered  by  part  13  is  optional.  (See  also 
documentation  requirements  in  12.106- 
2.) 

11.  Section  4.804-1  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 


4.804- 1  Closeout  by  the  office 
administering  the  contract 

(a)  *  *  * 

(1)  Files  for  contracts  using  simplified 
acquisition  procediues  should  be 
considered  closed  when  the  contracting 
officer  receives  evidence  of  receipt  of 
property  and  final  pa)nnent,  imless 
otherwise  specified  by  agency 
regulations. 

(2)  Files  for  firm-fixed-price  contracts, 
other  than  those  using  simplified 
acquisition  procedures,  should  be 
closed  within  6  months  after  the  date  on 
which  the  contracting  officer  receives 
evidence  of  physical  completion. 
***** 

12.  Section  4.804-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

4.804- 2  Closeout  of  the  contracting  office 
files  if  another  office  administers  the 
contract 

(a)  Contract  files  for  contracts  using 
simplified  acquisition  procedures 
should  be  considered  closed  when  the 
contracting  officer  receives  evidence  of 
receipt  of  property  and  final  payment, 
unless  otherwise  specified  by  agency 
regulation. 

***** 

13.  Section  4.805  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
entries  in  the  “Dociunent”  column  of 
paragraphs  (b)  (5),  (10),  (11),  and  the 
introductory  text  of  (b)(13)  to  read  as 
follows: 

4.805  Storage,  handling  and  disposal  of 
contract  files. 

***** 

(b)  *  *  * 


Document  Retention  Period 


(5)  Unsuccessful  offers  or 
quotations  that  pertain 
to  contracts  using  sim¬ 
plified  acquisition  proce¬ 
dures . 


(10)  Records  or  docu¬ 
ments  other  than  those 
in  paragraphs  4.805(b) 
(IHO)  of  this  section 
pertaining  to  contracts 
using  simplified  acquisi¬ 
tion  procedures . 


(11)  Records  or  docu¬ 
ments  other  than  those 
in  paragraphs  4.805(b) 
(1)-(10)  of  this  section 
pertaining  to  contracts 
not  using  simplified  ac¬ 
quisition  proc^ures.  ... 


Document  Retention  Period 


(13)  Solicited  and  unsolic¬ 
ited  unsuccessful  offers 
and  quotations  above 
the  simplified  acquisition 
threshold  in  part  13: . 


PART  5— PUBLICIZING  CONTRACT 
ACTIONS 

14.  Section  5.101  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2) 
introductory  text,  and  (a)(2)(ii)  to  read 
as  follows: 

5.101  Methods  of  disseminating 
information. 

***** 

(a)  *  *  * 

(1)  For  proposed  contract  actions 
expected  to  exceed  $25,000,  by 
synopsizing  in  the  Commerce  Business 
Daily  (CBD)  (see  5.201);  euid 

(2)  For  proposed  contract  actions 
expected  to  exceed  $10,000  ($5,000  for 
Eiefense  activities),  but  not  expected  to 
exceed  $25,000,  by  displaying  in  a 
public  place  at  the  contracting  office 
issuing  the  soUqitation,  an  imclassified 
notice  of  the  solicitation  or  a  copy  of  the 
solicitation  satisfying  the  requirements 
of  5.207  (c)  and  (f).  The  notice  shall 
include  a  statement  that  all  responsible 
somces  may  submit  a  quotation  which, 
if. timely  received,  shall  be  considered 
by  the  agency.  Such  information  shall 
be  posted  not  later  than  the  date  the 
solicitation  is  issued,  and  shall  remain 
'posted  for  at  least  10  days  or  until  after 
quotations  have  been  opehed, 
whichever  is  later. 
***** 

(ii)  The  contracting  officer  need  not 
comply  with  the  display  requirements 
of  this  section  when  the  exemptions  at 
5.202(a)(1),  (5)  through  (9),  or  (11) 
apply,  or  when  oral  or  FACNET 
soUcitations  are  used.  The  exemption 
fi-om  display  requirements  does  not 
relieve  the  contracting  officer  from  the 
responsibility  to  consider  all  quotations 
timely  received  firom  responsible 
sources.  • 

***** 

15.  Section  5.202  is  amended  by 
removing  “or”  at  the  end  of  (a)(ll)  and 
the  period  at  the  end  of  (a)(12)  and 
inserting  a  semicolon  in  its  place;  and 
adding  paragraphs  (a)(13)  and  (a)(14)  to 
read  as  follows: 

5.202  Exceptions. 
***** 

(a)  *  *  * 

(13)  The  contract  action  is  for  an 
amount  expected  to  exceed  $25,000  but 
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not  expected  to  exceed  the  simplified 
acquisition  threshold  and  is  made  by  a 
contracting  activity  that  has  been 
certified  as  having  implemented  a 
system  with  interim  (until  December  31, 
_  1999)  or  full  (after  Droember  31, 1999) 
FACNET  and  the  contract  action  will  be 
made  through  FACNET;  or 

(14)  The  contract  action  is  for  an 
amount  at  orbelow  $250,000  and  is 
made  throu^  certified  FACNET  after 
Govemmentwide  FACNET  has  been 
certified.  This  exception  does  not  apply 
when  the  contract  action  is  not  made 
through  certified  FACNET  (see  subpart 
4.5). 

***** 

16.  Section  5.203  is  amended  by 
redesignating  paragraphs  (b)  through  (f) 
as  (c)  throu^  (g),  adding  a  new 
paragraph  (b)  and  revisins  newly 
designated  (c),  (d),  and  (e)  to  read  as 
follows: 

5.203  Publicizing  and  response  thne. 
***** 

(b)  The  contracting  officer  shall 
establish  a  solicitation  response  time 
which  will  afford  potential  offerors  a 
reasonable  opportimity  to  respond  for 
each  contract  action,  including  actions 
via  FACNET,  in  an  amovmt  estimated  to 
be  greater  than  $25,000,  but  not  greater 
than  the  simplified  acqmsition 
threshold.  The  contracting  officer 
should  consider  the  circumstances  of 
the  individual  procurement,  such  as  the 
complexity,  commerciality,  availability, 
and  urgency,  when  establishing  the 
solicitation  response  time. 

(c)  Agencies  shall  allow  at  least  a  30 
day  response  time  for  receipt  of  bids  or 
proposes  from  the  date  of  issuance  of 
a  solicitation  if  the  contract  action  is 
expected  to  exceed  the  simplified 
acquisition  threshold. 

(d)  Agencies  shall  allow  at  least  a  30 
day  response  time  from  the  date  of 
publication  of  a  proper  notice  of  intent 
to  contract  for  ajxdutect-;engineer 
services  or  before  issuance  of  an  order 
under  a  basic  ordering  agreement  or 
similar  arrangement  if  the  contract 
action  is  expected  to  exceed  the 
simplified  acquisition  threshold. 

(e)  Agencies  shall  allow  at  least  a  45 
day  response  time  for  receipt  of  bids  or 
proposals  from  the  date  of  publication 
of  the  notice  required  in  5.201  for 
contract  actions  categorized  as  research 
and  development  if  the  contract  action 
is  expected  to  exceed  the  simplified 
acquisition  threshold. 

*  *  *  *  * 

17.  Section  5.205  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 


5.205  Special  situations. 
***** 

(d)*  *  * 

(1)  Except  when  exempted  by  5.202, 
contracting  officers  shall  synopsize  each 
proposed  contract  action  for  which  the 
tot^  fee  (including  phases  and  options) 
is  expected  to  exceed  $25,000. 

Reference  shall  be  made  to  the 
appropriate  CBD  Numbered  Note. 
***** 

18.  Section  5.207  is  amended  by 
redesignating  paragraphs  (cK2)(xi) 
throu^  (c)(2)(xv)  as  (c)(2)(3ffi)  through 
(c)(2)(xvi),  adding  new  paragraph 
(c)(2)(xi),  and  revising  newly 
redesignated  (c)(2KxivJ‘to  re»i  as 
follows: 

5.207  Preparation  and  transmittai  of 
synopses. 

***** 

(c)  *  *  * 

(2)  *  *  * 

(xi)  For  a  contract  action  in  an  amount 
estimated  to  be  greater  than  $25,000  but 
not  greater  than  the  simplified 
acquisition  threshold,  enter  (A)  a 
description  of  the  procedures  to  he  used 
in  awarding  the  contract  (e.g.,  request 
for  oral  or  written  quotation  or 
solicitation),  and  (B)  the  anticipated 
award  date. 

***** 

(xiv)  In  the  case  of  noncompetitive 
contract  actions,  insert  a  statement  of 
the  reason  justifying  other  than  full  and 
open  competition,  and  identify  the 
intended  source(s)  (see  5.207(e)(3)). 
***** 

19.  Section  5.301  is  amended  by 
removing  “or”  after  (b)(5);  removing  the 
period  at  the  end  of  (b)(6)  and  inserting 
“;  or”  in  its  place;  and  adding  a  new 
(b)(7)  to  read  as  follows: 

5.301  General. 

***** 

(b)  *  *  * 

(7)  The  contract  action  is  for  an 
amoimt  greater  than  $25,000  but  not 
greater  than  the  simplified  acquisition 
threshold,  the  contract  action  is  made 
by  a  contracting  office  that  has  been 
certified  as  having  implemented  a 
system  with  interim  (until  December  31, 
1999)  or  full  (after  Droember  31, 1999) 
FACNET,  and  the  contract  action  has 
been  made  through  FACNET. 
***** 

20.  Section  5.303  is  amended  by 
revising  the  introductory  text  of, 
paragraph  (b)  to  read  as  follows: 

5.303  Announcement  of  contract  awrards. 
***** 

(b)  Local  announcement.  Agencies 
may  also  release  information  on  contract 


awards  to  the  local  press  or  other  media. 
When  local  announcements  are  made 
for  contract  awards  in  excess  of  the 
simplified  acquisitiem  threshold  in  part 
13,  they  shall  include — 
***** 

21.  Section  5.503  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

5.503  Procedures. 

***** 

(c)  Forms.  (1)  When  contractii^ 
directly  with  the  media  for  advertising, 
contracting  officers — 

(i)  Shall  use  Standard  Form  26. 
Award/Contract,  or  Standard  Form 
1447,  Solicitation/Contract,  when  the 
dollar  amount  of  the  acquisition  exceeds 
the  simplified  acquisition  threshold;  or 

(ii)  May  use  Optional  Form  347,  Order 
for  Supplies  or  ^rvices,  or  an  approved 
agency  form,  when  the  dollar  amount  of 
the  acquisition  does  not  exceed  the 
threshold  for  use  of  simplified 
acqmsitum  procedures  (see  part  13). 
***** 

PART  6— COMPETmON 
REQUIREMENTS 

22.  Section  6.001  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

6.001  Appileabiilty. 
***** 

(a)  Contracts  awarded  using  the 
simplified  acquisition  procedures  of 
part  13; 

***** 

PART  8-REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

23.  Section  8.203-1  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

8.203-1  Contract  clause  aiul  solicitation 
provision. 

(a)  *  *  V 

(1)  Contract  actions  not  exceeding  the 
simplified  acquisition  threshold  in  part 
13; 

***** 

24.  Section  8.404  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows:  , 

8.404  Using  schedules. 

(a)  *  *  *  When  placing  orders  imder 
a  Federal  Supply  Schedule,  ordering 
activities  need  not  seek  further 
competition,  synopsize  the  requirement, 
make  a  separate  determination  of  fair, 
and  reasonable  pricing,  or  consider 
small  business  set-asides  in  accordance 
with  subpart  19.5. 
***** 
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PART  9— CONTRACTOR 
QUAUFICATIONS 

25.  Section  9.405-2  is  amended  by 
revising  the  second  sentence  of 
paragraph  (b)  introductory  text  to  read 
as  follows: 

9.405-2  Restrictions  on  subcontracjting. 
***** 

(b)  *  *  *  Contractors  shall  not  enter 
into  any  subcontract  in  excess  of 
$25,000  with  a  contractor  that  has  been 
debarred,  suspended,  or  proposed  for 
debarment  imless  there  is  a  compelling 
reason  to  do  so.  *  *  * 
***** 

26.  Section  9.409  is  revised  to  read  as 
follows: 

9.409  Solicitation  provision  and  contract 
clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  52.209-5,  Certification 
Regarding  Debarment,  Suspension, 
Proposed  Debarment,  and  Other 
Responsibility  Matters,  in  solicitations 
where  the  contract  value  is  expected  to 
exceed  the  simplified  acquisition 
threshold. 

(b)  The  contracting  officer  shall  insert 
the  dause  at  52.209-6,  Protecting  the 
Government’s  Interests  when 
Subcontracting  with  Contractors 
Debarred,  Suspended,  or  Proposed  for 
Debarment,  in  soUdtations  and 
contracts  where  the  contract  value 
exceeds  $25,000. 

27.  Section  9.507-1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

9.507-1  Solicitation  provisions. 
***** 

(c)  The  contracting  officer  shall  insert 
the  provision  at  52.209-8, 
Organizational  Conflicts  of  Interest 
Certificate — Advisory  emd  Assistance 
Services,  in  solicitations  for  advisory 
and  assistance  services  if  the  contract  is 
expected  to  exceed  the  simplified 
acquisition  threshold. 
***** 

PART  13— SIMPLIFIED  ACQUISITION 
PROCEDURES 

27a.  The  heading  of  part  13  is  revised 
to  read  as  set  forth  above. 

28.  Section  13.000  is  revised  to  read 
as  follows: 

13.000  Scope  of  part 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
supplies  and  services,  including 
construction  and  research  and 
development,  the  aggregate  amount  of 
which  does  not  exceed  the  simplified 
acquisition  threshold  (see  13.103(b)). 
See  36.602-5  for  simplified  procedures 


to  be  used  when  acqviiring  architect¬ 
engineering  services. 

29.  Section  13.101  is  amended  by 
revising  the  definitions  of  "delivery 
order”  and  “ptuchase  order”;  removing 
the  definitions  of  “small  purchase”,  and 
“small  purchase  procedures”:  and 
adding,  in  alphatetical  order, 
definitions  for  “imprest  fund”, 
“simplified  acquisition  procedures’^ 
and  “simplified  acquisition  threshold”. 


***** 

Delivery  order  means  an  order  for 
supplies  or  services  placed  against  an 
established  contract  or  with 
Government  sources  of  supply. 

***** 

Imprest  fund  means  a  cash  fund  of  a 
fixed  amoimt  established  by  an  advance 
of  funds,  without  charge  to  an 
appropriation,  from  an  agency  finance 
or  disbursing  officer  to  a  duly  appointed 
cashier,  for  ^sbursement  as  needed 
from  time  to  time  in  making  payment  in 
cash  for  relatively  small  amounts. 

*  *  *  *  * 

Purchase  order  means  an  offer  by  the 
Government  to  buy  supplies  or  services, 
including  construction  and  research  and 
development,  upon  specified  terms  and 
conditions,  using  simplified  acquisition 
procedures. 

Simplified  acquisition  procedures 
means  the  methods  prescribed  in  this 
part  for  making  purchases  of  supplies  or 
services  using  imprest  funds,  purchase 
orders,  blanket  purchase  agreements, 
Govemmentwide  commercial  purchase 
cards,  or  any  other  appropriate 
authorized  method. 

Simplified  acquisition  threshold 
means  $100,000  (but  see  13.103(b)).  In 
the  case  of  any  contract  to  be  awarded 
and  performed,  or  purchase  to  be  made, 
outside  the  United  States  in  support  of 
a  contingency  operation,  the  term  means 
$200,000. 

30.  Section  13.102  is  revised  to  read 
as  follows: 

13.102  Purpose. 

The  purpose  of  this  part  is  to 
prescribe  simplified  acquisition 
procedures  in  order  to — 

(a)  Reduce  administrative  costs; 

(b)  Improve  opportunities  for  small 
business  and  small  disadvantaged 
business  concerns  to  obtain  a  fair 
proportion  of  Government  contracts; 

(c)  Promote  efficiency  and  economy 
in  contracting;  and, 

(d)  Avoid  unnecessary  bmdens  for 
agencies  and  contractors. 

31.  Section  13.103  is  revised  to  read 
as  follows: 


13.103  Policy. 

(a)  Simplified  acquisition  procedures 
shall  be  used  to  the  maximmn  extent 
practicable  for  all  purchases  of  supplies 
or  services  not  exceeding  the  simplified 
acquisition  threshold  unless 
requirements  can  be  met  by  using 
required  sources  of  supply  imder  part  8 
(e.g..  Federal  Prison  Industries, 
Committee  for  Purchase  fit>m  People 
who  are  Blind  or  Severely  Disabled,  and 
Federal  Supply  Schedule  contracts)  or 
orders  under  Federal  Information 
Processing  multiple  award  schedule 
contracts. 

(b)  Simplified  acquisition  procedures 
may  not  used  for  contract  actions 
exceeding  $50,000,  and  not  exceeding 
the  simplified  acquisition  threshold, 
imless  the  contracting  office  making  the 
purchase  has  been  certified  as  having 
interim  FACN^T  in  accordance  with 
4.505-1.  The  contracting  office  shall  not 
use  simplified  acquisition  procedures 
for  contract  actions  exceeding  $50,000 
after  December  31, 1999,  unless  the 
office’s  cognizant  agency  has  certified 
full  FACNET  capability  in  accordance 
with  4.505-2. 

(c)  Simplified  acquisition  procedures 
shall  not  be  used  in  the  acquisition  of 
supplies  and  services  initially  estimated 
to  exceed  the  simplified  acquisition 
threshold  even  though  resulting  awards 
do  not  exceed  that  tffi^shold. 
Requirements  aggregating  more  than  the 
simplified  acquisition  threshold  shall 
not  be  broken  down  into  several 
purchases  that  eue  less  than  the 
threshold  merely  to  permit  use  of 
simplified  acquisition  procedures. 

(d)  Simplified  acquisition  procedures 
may  be  used  to  acquire  personal 
services  if  the  agency  has  specific 
statutory  authority  to  acquire  personal 
services  (see  37.104). 

(e)  FACNET  is  the  preferred  means  for 
acquiring  supplies  and  services, 
including  construction  and  research  and 
development,  in  amoimts  exceeding  the 
micro-purchase  threshold  but  not 
exceeding  the  simplified  acquisition 
threshold. 

(f)  Contracting  officers  shall  establish 
deadlines  for  the  submission  of 
responses  to  solicitations  which  afford 
contractors  a  reasonable  opportunity  to 
respond. 

(g)  Contracting  officers  are  encouraged 
to  use  innovative  approaches  in 
awarding  contracts  using  the  simplified 
acquisition  procedures  under  the 
audiority  of  this  part.  For  example,  the 
procedures  of  other  FAR  parts  may,  as 
appropriate,  be  adapted  for  use  in 
awarffing  contracts  under  this  part. 
Other  FAR  parts  that  may  be  adapted 
include,  but  are  not  limited  to — 

(1)  Part  14,  Sealed  Bidding; 


13.101  Definitions. 
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(2)  Part  15,  Contracting  by 
Negotiation; 

(3)  Part  11,  Acquisition  and 
Distribution  of  Commercial  Products; 
and 

(4)  Part  36,  Construction  and 
Architect-Ei^ineer  Contracts,  including 
the  use  of  Standard  Form  1442, 
Solicitation,  Offer  and  Award  * 
(Construction,  Alteration,  or  Repair),  for 
construction  contracts  (see  36.701(b)). 

32.  Section  13.104  is  revised  to  read 
as  follows: 

13.104  Procedures. 

(a)  Contracting  officers  shall  make 
awards  under  this  part  in  the  simplified 
manner  that  is  most  suitable,  efficient, 
and  economical  in  the  circumstances  of 
each  acquisition.  Contracting  officers 
may  use  the  procedures  in  this  part  in 
acquisitions  fitim  Government  supply 
soiuces  (see  part  8),  if  their  use  is 
authorized  by  the  basic  contract  or 
concurred  in  by  the  source. 

(b)  Related  items  (such  as  small 
hardware  items  or  spare  parts  for 
vehicles)  may  be  included  in  one 
soUcitation  and  the  award  made  on  an 
“all-or-none”  basis  if  suppliers  are  so 
advised  when  quotations  are  requested. 

(c)  Agencies  shall  use  bulk  funding  to 
the  maximum  extent  practicable  to 
reduce  processing  time,  handling,  and 
docvunentation.  Bulk  funding  is 
particularly  appropriate  if  numerous 
purchases  using  the  same  type  of  funds 
are  to  be  made  during  a  given  period. 

(d)  Agencies  shall  inspect  items  or 
services  acquired  under  simplified 
acquisition  procedures  as  prescribed  in 
46.404. 

(e)  Agencies  shall  use  United  States- 
owned  foreign  currency,  if  appropriate, 
in  making  payments  when  using 
simplified  acquisition  procedures  (see 
subpart  25.3). 

(f)  For  proposed  purchases  covered  by 
this  part,  see  5.101  for  public  display 
and  s)aiopsis  requirements. 

(g)  When  a  quotation,  oral  or  written, 
is  to  be  rejected  because  a  small 
business  firm  is  determined  to  be 
nonresponsible  (see  subpart  9.1),  see 
subpart  19.6  with  respect  to  certificates 
of  competency. 

33.  Section  13.105  is  revised  to^read 
as  follows: 

13.105  Small  business  set-asides. 

(a)  Except  as  provided  in  paragraphs 

(b)  and  (c)  of  this  section,  each 
acquisition  (non-FACNET  and  FACNET) 
of  supplies  or  services  that  has  an 
anticipated  dollar  value  exceeding 
$2,500  and  not  exceeding  $100,000,  is 
reserved  exclusively  for  smell  business 
concerns  and  shall  be  set  aside  (see 
subpart  19.5). 


(b)  The  requirements  of  this  section 
apply  only  to  purchases  in  the  United 
States,  its  territories  and  possessions, 
Puerto  Rico,  and  the  Trust  Territory  of 
the  Pacific  Islands  (see  19.000).  Foreign 
concerns  shall  not  be  solicited  for 
acquisitions  set  aside  for  small  business 
concerns. 

(c) (1)  Each  written  solicitation  under 
a  set-aside  shall  contain  the  appropriate 
provisions  or  clauses  prescribed  by  Part 
19.  If  the  solicitation  is  oral,  however, 
information  substantially  identical  to 
that  which  is  in  the  provision  or  clause 
shall  be  given  to  potential  quoters. 

'  (2)  If  the  contracting  officer 
determines  there  is  no  reasonable 
expectation  of  obtaining  quotations  from 
two  or  more  responsible  small  business 
concerns  that  will  be  competitive  in 
terms  of  market  price,  qualify,  and 
delivery,  the  contracting  officer  need 
not  proceed  with  the  small  business  set- 
aside  and  may  piirchase  on  an 
unrestricted  basis.  If  the  SBA 
procurement  center  representative 
disagrees  with  a  contracting  officer’s 
decision  not  to  proceed  with  the  small 
business  set-aside,  the  SBA 
procurement  center  representative  may 
appeal  the  decision  in  accordance  with 
the  procediires  set  forth  in  19.505. 

(3)  If  the  contracting  officer  proceeds 
with  the  set-aside  emd  receives  a 
quotation  from  only  one  responsible 
small  business  concern  at  a  reasonable 
price  (see  13.106-2(a)),  the  contracting 
officer  shall  make  an  award  to  (hat 
concern.  However,  if  the  contracting 
officer  does  not  receive  a  reasonable 
quotation  from  a  responsible  small 
business  concern,  the  contracting  officer 
may  cancel  the  set-aside  and  complete 
the  purchase  on  an  unrestricted  basis. 

(4)  If  the  purchase  is  on  an 
unrestricted  basis  imder  13.105(c)(2), 
the  contracting  officer  shall  document 
in  the  file  the  reasons  for  the 
unrestricted  purchase. 

(5)  See  part  19  for  policy 
concerning — 

(i)  Contracting  with  the  Small 
Business  Administration  imder  the  8(a) 
Program  (subpart  19.8); 

(ii)  Emerging  small  business  set-aside 
(19.1006(c));  and 

(iii)  The  Small  Business 
Competitiveness  Demonstration 
Program  (subpart  19.10). 

34.  Section  13.106  text  is  removed 
and  the  heading  is  revised  to  read  as 
follows: 

1 3.1 06  Purchases  exceeding  the  micro- 
purchase  threshold. 

35.  Section  13.106-1  is  added  to  read 
as  follows: 


13.106-1  Soliciting  competition, 
evaluation  of  quotas,  and  award. 

(a)  Soliciting  competition.  (1) 
Contracting  officers  shall  solicit  a 
reasonable  number  of  sources  to  • 

promote  competition  to  the  maximum 
extent  practicable,  and  to  ensure  that 
the  purchase  is  advantageous  to  the 
Government,  based,  as  appropriate,  on 
either  price  alone  or  price  and  other 
factors  (e.g.,  past  performance  and 
quahty)  including  the  administrative 
cost  of  the  purchase.  Requests  for 
quotations  or  solicitations  shall  notify 
suppliers  of  the  basis  upon  which  award 
is  to  be  made. 

(2)  FACNET  is  the  preferred  method 
of  soliciting  simplified  acquisitions. 
However,  if  FACNET  is  not  available,  or 
if  the  contracting  officer  has  made  a 
determination  that  it  is  not  practicable 
or  cost-effective  to  process  a  specific 
piuchase  via  FACNET,  or  if  the  head  of 
the  contracting  activity  has  made  a 
determination  that  it  is  not  practicable 
or  cost-effective  to  process  a  class  of 
purchases  via  FACNET  (see  4.506), 
quotations  may  be  solicited  through 
other  appropriate  means.  Requests  for 
quotations  should  be  solicited  orally  to 
the  maximum  extent  practicable  for 
contract  actions  not  expected  to  exceed 
$25,000,  when  FACNET  is  not  available 
or  a  determination  has  been  made  that 
it  is  not  practicable  or  cost-effective  to 
purchase  via  FACNET.  Oral  solicitations 
may  not  be  practicable  for  most  contract 
actions  exceeding  $25,000  because  of 
the  synopsis  requirement  in  5.101.  A 
synopsis  may  incorporate  enough 
information  for  the  contracting  officer  to 
receive  oral  quotes.  The  contracting 
officer  is  not  required  to  issue  a  separate 
written  solicitation.  Paper  soUcitations 
for  contract  actions  not  expected  to 
exceed  $25,000  should  only  be  issued 
when  obtaining  electronic  or  oral 
quotations  is  not  considered  economical 
or  practical.  Solicitations  for 
construction  contracts  over  $2,000  shall 
only  be  issued  electronically  or  by  paper 
solicitation. 

(3)  When  not  soliciting  quotations 
electronically,  maximmn  practicable 
competition  ordinarily  can  be  obteiined 
without  soliciting  quotations  or  offers 
fi-om  sources  outside  the  local  trade 
area.  Generally,  solicitation  of  at  least 
three  sources  may  be  considered  to 
promote  competition  to  the  maximum 
extent  practicable  if  the  contract  action 
does  not  exceed  $25,000.  If  practicable, 
two  sources  not  included  in  the 
previous  soUcitation  should  be 
requested  to  furnish  quotations.  The 
following  factors  influence  the  niunber 
of  quo:ations  required  in  connection 
with  any  partievdar  purcha^: 
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(i)  The  natvire  of  the  article  or  service 
to  be  purchased  and  whether  it  is  highly 
competitive  and  readily  available  in 
several  makes  or  brands,  or  is  relatively 
noncompetitive. 

(ii)  Information  obtained  in  making 
recent  purchases  of  the  same  or  similar 
item. 

(iii)  The  urgency  of  the  proposed 
purchase. 

(iv)  The  dodlar  value  of  the  proposed 
purchase. 

(v)  Past  experience  concerning 
specific  deaters’  prices. 

(4)  Contracting  officers  may  solicit 
from  one  source  if  the  contracting 
officer  determines  that  the 
circumstances  of  the  contract  action 
deem  only  one  source  reasonably 
available  (e.g.,  urgency). 

(5)  Contracting  officers  diall  not  limit 
solicitations  to  suppliers  of  well  known 
and  widely  distributed  makes  or  brands, 
or  solicit  quotations  on  a  personal 
preference  basis.  If  it  is  necessary  to 
maintain  a  list  of  sources,  new  supply 
sources  disclosed  through  trade  joiunals 
or  other  media  shall  be  continuously 
reviewed  and,  if  appropriate,  added  to 
the  list. 

(6)  In  accordance  with  14.408-3, 
contracting  officers  shall  make  every 
effort  to  obtain  trade  and  prompt 
payment  discoimts.  However,  prompt 
payment  discounts  shall  not  be 
considered  in  the  evaluation  of 
quotations. 

(7) (i)  Unless  exempted  finm  this 
requirement  by  the  head  of  the 
contracting  activity,  or  unless  purchases 
are  made  ti^ugh  FACNET,  each 
contracting  office  should  maintain  a 
source  Ust  (or  lists,  if  more  convenient) 
and  should  record  on  the  list  the  status 
of  each  source  (when  the  status  is  made 
known  to  the  contracting  office)  in  the 
following  categories: 

(A)  Small  business. 

(B)  Small  disadvantaged  business. 

(C)  Women-owned  small  business. 

(ii)  The  status  information  should  be 

used  to  ensure  that  small  business 
concerns  are  given  opportimities  to 
respond  to  solicitations  issued  using 
simphfied  acquisition  procedures. 

(b)  Evaluation  of  quotes  or  offers.  (1) 
Contracting  officers  may  evaluate 
quotations  or  offers  based  on  price  alone 
or  price  and  other  factors  (e.g.,  past 
performance,  or  quality).  Formal 
evaluation  plans,  conduct  of 
discussions,  and  scoring  of  quotes  or 
ofiers  are  not  required.  Evaluation  of 
other  factors  does  not  require  the 
creation  or  existence  of  a  formal  data 
base,  but  may  be  based  on  such 
information  as  the  contracting  officer’s 
knowledge,  previous  experience,  or 
customer  surveys. 


(2)  Standing  price  quotations  may  be 
used  in  lieu  of  obtaining  individual 
quotations  each  time  a  purchase  is 
contemplated.  In  such  cases,  the  buyer 
shall  ensure  that  the  price  information 
is  current  and  that  the  Government 
obtains  the  benefit  of  maximum 
discoimts  before  award  is  made. 

(3)  Contracting  officers  shall  evaluate 
quotations  inclusive  of  transportation 
charges  firom  the  shipping  point  of  the 
suppliw  to  the  delivery  destination. 

Contracting  officers  shall  comply 
with  the  policy  in  7.202  relating  to 
economic  pur^ase  quantities,  when 
practicable. 

(c)  Award.  (1)  Occassionally  an  item 
can  be  obtained  only  fit>m  a  supplier 
who  quotes  a  minimum  order  price  or 
quantity  that  either  unreasonably 
exceeds  stated  quantity  requirements  or 
results  in  an  imreasonable  price  for  the 
quantities  required.  In  these  instances, 
ffie  contracting  officer  should  inform  the 
requiring  activity  of  all  facts  regarding 
the  quotation  and  ask  it  to  confirm  or 
alter  its  requirement.  The  file  shall  be 
document^  to  support  the  final  action 
taken. 

(2)  Notification  to  unsuccessful 
suppliers  shall  be  given  only  if 
requested.  When  a  suppher  requests 
information  on  an  award  which  was 
based  on  factors  other  than  price  albne, 
the  notification  shall  include  a  brief 
explanation  of  the  basis  for  the  contract 
award  decision.  (See  15.1001(c)(3).) 

36.  Section  13.106-2  is  added  to  read 
as  follows: 

13.106-2  Data  to  support  purchases. 

(a)  The  determination  that  a  proposed 
price  is  reasonable  should  be  based  on 
competitive  quotations.  If  only  one 
response  is  received,  or  the  price 
variance  between  multiple  responses 
reflects  lack  of  adequate  competition,  a 
statement  shall  be  included  in  the 
contract  file  giving  the  basis  of  the 
determination  of  fair  and  reasonable 
price.  The  determination  may  be  based 
on  a  comparison  of  the  proposed  price 
with  prices  found  reasonable  on 
previous  purchases,  current  price  lists, 
catalogs,  advertisements,  similar  items 
in  a  related  industry,  value  analysis,  the 
contracting  officer’s  personal  knowledge 
of  the  item  being  purchased  or  any  other 
reasonable  basis. 

(b)  When  other  than  price  related 
factors  are  considered  in  selecting  the 
supplier  (see  13.106-l(b)(l)),  the 
contracting  officer  shall  document  the 
file  to  support  the  final  contract  award 
decision. 

(c)  If  only  one  source  is  solicited,  an 
additional  notation  shall  be  made  to 
explain  the  absence  of  competition, 
except  for  acquisition  of  utility  services 


available  only  firom  one  source  or  of 
educational  services  from  nonprofit 
institutions. 

(d)  Simplified  documentation 
practices  should  be  used.  The  following 
illustrate  the  extent  to  which  quotation 
information  should  be  recorded. 

(1)  Oral  solicitations.  'The  contracting 
office  should  establish  and  maintain 
infcHmal  records  of  oral  price  quotations 
in  order  to  reflect  clearly  the  propriety 
of  placing  the  order  at  t^  price  paid 
with  the  supplier  concerned.  In  most 
cases  this  will  consist  merely  of 
showing  the  names  of  the  suppliers 
contacted  and  the  prices  and  other 
terms  and  conditions  quoted  by  each. 

(2)  Written  solicitations  (sea  2.101).. 
Written  records  of  solicitations  may  be 
limited  to  notes  or  abstracts  to  show 
prices,  delivery,  references  to  printed 
price  lists  used,  the  supplier  or 
suppliers  contacted,  and  other  pertinent 
data. 

(e)  Purchasing  offices  shall  retain  data 
supporting  purchases  using  simplified 
acquisition  procedures  to  the  minimum 
extent  and  duration  necessary  for 
management  review  purposes  (see 
Subpart  4.8). 

37.  Section  13.107  is  revised  to  read 
as  follows: 

13.107  Solicitation  forms. 

(a)  Except  when  quotations  are 
solicited  via  FACNCT  or  orally. 

Standard  Form  18,  Request  for 
Quotations  (53.301-18),  is  available,  but 
not  required,  for  use  by  all  agencies. 

(b)  cSptional  Form  336,  Continuation 
Sheet,  may  be  used  with  Standard  Form 
18  vdien  additional  space  is  needed. 

(c)  If  Standard  Form  18  is  not  used  for 
written  solicitations,  contracting  officers 
may  request  quotations  using  an  agency- 
designed  form,  an  agency-approved 
automated  format,  or  electronically. 

(d)  Each  agency-designed  request  for 
quotations  form  shall  conform  with 
Standard  Form  18,  to  the  maximum 
extent  piecticable. 

(e)  When  using  an  unsigned  electronic 
pur^ase  order  (see  13.506)  for 
transmission  of  a  request  for  quotations, 
the  provisions  and  clauses  applicable  to 
the  solicitation  shall  be  incorporated  by 
reference. 

38.  Section  13.108  is  revised  to  read 
as  follows: 

1 3.1 08  Legal  effect  of  quotations. 

(a)  A  quotation  is  not  an  offer  and, 
consequently,  caimot  be  accepted  by  the 
Government  to  form  a  binding  contract 
(see  15.402(e)).  Therefore,  issuance  by 
the  Government  of  an  order  for  supplies 
or  services  ift  response  to  a  supplier’s 
quotation  does  not  establish  a  contract. 
The  order  is  an  offer  by  the  Government 
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to  die  supplier  to  buy  certain  supplies 
or  services  upon  specified  terms  and 
conditions.  A  contract  is  established 
when  the  supplier  accepts  the  offer  or 
begins  performance. 

When  appropriate,  the  contracting 
officer  may  ask  the  supplier  to  indicate 
acceptance  of  an  order  by  notification  to 
the  Government,  preferably  in  writing. 

In  other  circumstances,  the  suppUer 
may  indicate  acceptance  by  furnishing 
the  supplies  or  services  ordered  or  by 
proceeding  with  the  work  to  the  point 
where  substantial  performance  has 
occurred. 

(c)  If  the  Government  issues  an  order 
resulting  from  a  quotation,  the 
Government  may  (by  written  notice  to 
the  supplier,  at  any  time  before 
acceptance  occurs)  withdraw,  amend,  or 
cancel  its  offer.  (See  13.504  for 
procedures  on  termination  or 
cancellation  of  purchase  orders.) 

38.  Section  13.109  is  revised  to  read 
as  follows: 

13.109  Agency  use  of  indefinite  delivery 

contracts.  ^ 

Cost  and  processing  time  for 
acquisitions  at  or  below  the  simplified 
acquisition  threshold  may  be  reduced 
through  the  use  of  indefinite  delivery 
contracts  (see  subpart  16.5)  that  permit 
delivery  orders  to  be  placed  by  several 
contracting  or  ordering  offices  in  one  or 
more  executive  agencies.  Therefore, 
contracting  offices  are  encomaged  to 
seek  opportunities  to  cooperate  with 
each  other  to  achieve  efficiency  and 
economy  through  the  use  of  indefinite 
delivery  contracts. 

40.  Section  13.110  is  added  to  read  as 
follows: 

1 3.1 1 0  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA)  list  of  inapplicable  laws. 

(a)  The  following  laws  are 
inapplicable  to  all  contracts  and 
subcontracts  (if  otherwise  applicable  to 
subcontracts)  at  or  below  the  simplified 
acquisition  threshold: 

(1)  41  U.S.C.  57  (a)  and  (b)  (Anti- 
Kickback  Act  of  1986).  (Only  the 
requirement  for  the  incorporation  of  the 
contractor  procedures  for  the  prevention 
and  detection  of  violations,  and  the 
contractual  requirement  for  contractor 
cooperation  in  investigations  are 
inapplicable.) 

(2)  40  U.S.C.  27  (Miller  Act). 

(3)  40  U.S.C.  329  (Contract  Work 
Hours  and  Safety  Standards  Act — 
Overtime  Compensation). 

(4)  41  U.S.C.  701(a)(1)  (Section  5152 
of  the  Drug  Free  Workplace  Act  of 
1988),  except  for  individuals. 

(5)  42  U.S.C.  6962  (Solid  Waste 
Disposal  Act)  (Only  the  requirement  for 
providing  the  estimate  of  recovered 


material  utilized  in  the  performance  of 
the  contract  is  inapplicable). 

(6)  10  U.S.C.  2306(b)  and  41  U.S.C. 
254(a)  (Contract  Clause  Regarding 
Contingent  Fees). 

(7)  10  U.S.C.  2313  and  41  U.S.C. 

254(c)  (Authority  to  Examine  Books  and 
Records  of  Contractors). 

(8)  10  U.S.C.  2384(b)  (Requirement  to 
Identify  Suppliers  and  Sources  of 
Supply). 

(9)  10  U.S.C.  2393(d)  (Prohibition 
Against  Doing  Business  with  Certain 
Offerors  or  Contractors). 

(10)  10  U.S.C.  2402  and  41  U.S.C. 

253g  (Prohibition  on  Limiting 
Subcontractor  Direct  Sales  to  the  United 
St&t0s) 

(11)  10  U.S.C.  2408(a)  (Prohibition  on 
Persons  Convicted  of  Defense  Related 
Felonies). 

(12)  10  U.S.C.  2410b  (Contractor 
Inventory  Accounting  System 
Standards). 

(13)  10  U.S.C.  2534  (Miscellaneous 
Procurement  Limitations). 

(b)  The  Federal  Acquisition 
Regulatory  Cormcil  will  include  any  law 
enacted  after  October  13, 1994,  that  sets 
forth  policies,  procedures,  requirements, 
or  restrictions  for  the  procurement  of 
property  or  services,  on  the  list  set  forth 
in  13.110(a),  unless  the  FAR  Coimcil 
makes  a  written  determination  that  it  is 
in  the  best  interests  of  the  Government 
that  the  enactment  should  apply  to 
contracts  or  subcontracts  not  greater 
than  the  simplified  acquisition 
threshold. 

(c)  The  provisions  of  13.110(b)  do  not 
apply  to  laws  that — 

(1)  Provide  for  criminal  or  civil 
penalties;  or 

(2)  Specifically  state  that 
notwithstemding  the  language  of  Section 
4101,  Pub.  L.  103-355,  the  enactment 
will  be  applicable  to  contracts  or 
subcontracts  in  amormts  not  greater 
than  the  simplified  acquisition 
threshold. 

(d)  Any  individual  may  petition  the 
Administrator  of  the  Office  of  Federal 
Procurement  Policy  to  include  any 
applicable  provision  of  law  not 
included  on  the  fist  set  forth  in 
13.110(a)  unless  the  FAR  Coimcil  has 
already  determined  in  writing  that  the 
law  is  applicable.  The  Administrator  of 
OFPP  will  include  the  law  on  the  list  in 
13.110(a)  unless  the  FAR  Coxmcil  makes 
a  determination  that  it  is  applicable 
within  sixty  days  of  receiving  the 
petition. 

41.  Section  13.111  is  added  to  read  as 
follows: 

13.1 1 1  Inapplicable  provisions  and 
clauses. 

Pmsuant  to  Pub.  L.  103-355,  the 
following  provisions  and  clauses  are 


inapplicable  to  contracts  and 
subcontracts  at  or  below  the  simplified 
acquisition  threshold — 

(a)  28.102-3,  Miller  Act  requirements; 

(b)  52.203-1,  Officials  Not  to  Benefit; 

(c)  52.203—4,  Contingent  Fee 
Representation  and  Agreement; 

(d)  52.203-5,  Covenant  Against 
Contingent  Fees; 

(e)  52.203-6,  Restrictions  on 
Subcontractor  Sales  to  the  Government; 

(f)  52.203-7,  Anti-Kickback 
Procedures; 

-  (g)  52.215-1,  Examination  of  Records 

by  Comptroller  General; 

(h)  52.222-4,  Contract  Work  Hours 
and  Safety  Standards  Act — Overtime 
Compensation; 

(i)  52.223-5,  Certification  Regarding  a 
Drug-Free  Workplace,  except  for 
individuals;  and 

(j)  52.223-6,  Drug-Free  Workplace, 
except  for  individuals. 

42.  Section  13.112  is  added  to  read  as 
follows: 

13.1 12  Use  of  options  in  acquisitions 
using  simplifisd  acquisition  procedures. 

Options  may  be  included  in 
acquisitions  using  simplified 
acquisition  procedures  provided  that 
the  requirements  of  subpart  17.2  are 
met,  and  that  the  aggregate  value  of  the 
acquisition  and  all  options  does  not 
exceed  the  dollar  threshold  for  use  of 
simplified  acquisition  procedures  imder 
this  pent. 

43.  Subpart  13.2  is  revised  to  read  as 
follows: 

Subpart  13.2— Blanket  Purchase 
Agreements 

Sec. 

13.201  General. 

13.202  [Reserved] 

13.203  Establishment  of  Blanket  Purchase 
Agreements. 

13.203- 1  General. 

13.203- 2  Clauses. 

13.204  Purchases  under  Blanket  Purchase 
Agreements. 

13.205  Review  procedures. 

13.206  Completion  of  Blanket  Purchase 
Agreements. 

13.201  General. 

(a)  A  blanket  purchase  agreement 
(BP A)  is  a  simplified  method  of  filling 
anticipated  repetitive  needs  for  supplies 
or  services  by  establishing  “charge 
accounts’’  with  qualified  sources  of 
supply  (see  subpart  16.7  for  additional 
coverage  of  agreements). 

(b)  BP  As  should  be  established  for  use 
by  the  level  responsible  for  providing 
supplies  for  its  own  operations  or  for 
other  offices,  installations,  projects,  or 
functions.  Such  levels,  for  example,  may 
be  organized  supply  points,  separate 
independent  or  detached  field  parties, 
or  one-person  posts  or  activities. 
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(c)  The  use  of  BPAs  does  not  exemj^t 
the  agency  from  the  responsibility  for 
keeping  obligations  and  expenditures 
within  available  funds. 

13.202  [Reserved] 

1 3.203  Establishment  of  Blanket  Purchase 
Agreements. 

13.203-1  Qeneral. 

(a)  The  following  are  circiunstances 
imder  which  contracting  officers  may 
establish  BPAs: 

(1)  If  there  is  a  wide  variety  of  items 
in  a  broad  class  of  goods  (e.g.,  hardware) 
that  are  generally  purchased  but  the 
exact  items,  quantities,  and  delivery 
requirements  are  not  known  in  advance 
and  may  vary  considerably. 

(2)  If  there  is  a  need  to  provide 
commercial  sources  of  supply  for  one  or 
more  offices  or  pro)ects  in  a  given  area 
that  do  not  have  or  need  authority  to 
purchase  otherwise. 

(3)  In  any  other  case  in  which  the 
writing  of  numerous  purchase  orders 
can  be  avoided  through  the  use  of  this 
procedvue. 

(b)  A  BPA  should  be  established 
without  a  purchase  requisition. 

(c)  A  BPA  shall  not  cite  accounting 
and  appropriation  data  (see 
13.204(e)(4)). 

(d)  BPAs  should  be  made  with  firms 
from  which  numerous  individual 
purchases  will  likely  be  made  in  a  given 
period.  For  example,  if  past  experience 
has  shown  that  certain  firms  are 
dependable  and  consistently  lower  in 
price  than  other  firms  dealing  in  the 
same  commodities,  and  if  numerous 
purchases  at  or  below  the  simplified 
acquisition  threshold  are  usually  made 
from  such  suppliers,  it  would  be 
advantageous  to  establish  BPAs  with 
those  firms. 

(e)  To  the  extent  practical,  BPAs  for 
items  of  the  same  type  should  be  placed 
concurrently  with  more  them  one 
supplier.  All  competitive  sources 
should  be  given  em  equal  opportunity  to 
furnish  supplies  or  services  under 
BPAs. 

(f)  BPAs  may  also  be  established  with 
Federal  Supply  Schedule  contractors 
and  Federal  Information  Processing 
Multiple  Award  Schedule  contractors 
(see  part  39),  if  not  inconsistent  with  the 
terms  of  the  applicable  schedule 
contract. 

(g)  If  it  is  determined  that  BPAs 
would  be  advantageous,  suppliers 
should  be  contact^  to  make  the 
necessary  arrangements  for  securing 
maximum  discounts,  documenting  the 
individual  piuchase  transactions, 
periodic  billing,  and  other  necessary 
details. 


(h)  A  BPA  may  be  limited  to 
fu^shing  individual  items  or 
commodity  groups  or  classes,  or  it  may 
be  unlimited  for  all  items  or  services 
that  the  source  of  supply  is  in  a  position 
to  furnish. 

(i)  BPAs  may  be  prepared  and  issued 
on  any  agency-authorized  purchase 
order  form. 

(j)  BPAs  shall  contain  the  following 
terms  and  conditions: 

(1)  Description  of  agreement  A 
statement  that  the  supplier  shall  furnish 
supplies  or  services,  described  in 
general  terms,  if  and  when  requested  by 
the  contracting  officer  (or  the  authorized 
representative  of  the  contracting  officer) 
during  a  specified  period  and  within  a 
stipulated  aggregate  eunoimt,  if  any. 

(2)  Extent  of  obligation.  A  statement 
that  the  Government  is  obligated  only  to 
the  extent  of  authorized  pu^ases 
actually  made  imder  the  BPA. 

(3)  Pricing.  A  statement  that  the  prices 
to  the  Government  shall  be  as  low  or 
lower  than  those  charged  the  supplier’s 
most  favored  customer  for  comparable 
quantities  under  similar  terms  and 
conditions,  in  addition  to  any  discounts 
for  prompt  payment. 

(4)  Purchase  limitation.  A  statement 
that  specifies  the  dollar  limitation  for 
each  individual  purchase  imder  the 
BPA  (see  13.204(b)). 

(5)  Notice  of  individuals  authorized  to 
purchase  under  the  BPA.  A  statement 
that  a  list  of  individuals  authorized  to 
purchase  imder  the  BPA,  identified 
either  by  title  of  position  or  by  name  of 
individual,  organizational  component, 
and  the  dollar  limitation  per  pim:hase 
for  each  position  title  or  individual  shall 
be  furnished  to  the  supplier  by  the 
contracting  officer. 

(6)  Delivery  tickets.  A  requirement 
that  all  shipments  under  the  agreement, 
except  subscriptions  and  other  charges 
for  newspapers,  magazines,  or  other 
periodicals,  shall  be  accompanied  by 
delivery  tidiets  or  sales  slips  which 
shall  contain  the  following  minimum 
information: 

(i)  Name  of  supplier. 

(ii)  BPA  number. 

(iii)  Date  of  piuchase. 

(iv)  Purchase  number. 

(v)  Itemized  list  of  supplies  or 
services  furnished. 

(vi)  Quantity,  unit  price,  and 
extension  of  each  item,  less  applicable 
discounts  (unit  prices  and  extensions 
need  not  be  shown  when  incompatible 
with  the  use  of  automated  systems: 
provided,  that  the  invoice  is  itemized  to 
show  this  information). 

(vii)  Date  of  delivery  or  shipment. 

(7)  Invoices.  One  of  the  following 
statements  (except  that  the  statement  in 
paragraph  ())(7)(iii)  of  this  section 


should  not  be  used  if  the  acciunulation 
of  the  individual  invoices  by  the 
Government  materially  increases  the 
administrative  costs  of  this  purchase 
method): 

(i)  A  summary  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA,  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period,  identifying  the 
delivery  tickets  covered  therein,  stating 
their  total  dollar  value,  and  supported 
by  receipt  copies  of  the  delivery  tickets. 

(ii)  An  itemized  invoice  shall  be 
submitted  at  least  monthly  or  upon 
expiration  of  this  BPA,  whichever 
occurs  first,  for  all  deliveries  made 
during  a  billing  period  and  for  which 
payments  has  not  been  received.  These 
invoices  need  not  be  supported  by 
copies  of  delivery  tickets. 

(iii)  When  billing  procedures  provide 
for  an  individual  invoice  for  each 
delivery,  these  invoices  shall  be 
accumulated;  provided,  that — 

(A)  A  consolidated  payment  will  be 
made  for  each  specified  pericxl;  and 
^B)  The  period  of  any  mscounts  will 
commence  on  the  final  date  of  the* 
billing  period  or  on  the  date  of  receipt 
of  invoices  for  all  deliveries  accepted 
during  the  billing  period,  whichever  is 
later. 

(iv)  An  invoice  for  subscriptions  or 
other  charges  for  newspapers, 
magaunes,  or  other  peric>di(»ls  shall 
show  the  starting  and  ending  dates  and 
shall  state  either  that  ordered 
subscriptions  have  been  placed  in  efieert 
or  will  be  placed  in  effect  upon  receipt 
of  payment. 

(k)  BPAs  in  which  the  fast  payment 
procedure  is  used  shall  include  the 
requirements  stated  imder  13.303(b). 

13.203-2  Clauses. 

(a)  The  contracting  officer  shall  insert 
in  each  BPA  the  clauses  prescribed 
elsewhere  in  this  part  that  are  required 
for  or  applicable  to  the  particular  BPA. 

(b)  Unless  a  clause  prescription 
specifies  otherwise,  (e.g.,  see 
22.305(a)(1),  22.605(a)(5),  or  22;i006),  if 
the  prescription  includes  a  dollar 
threshold,  the  amount  to  be  compared  to 
that  threshold  is  that  of  any  particular 
order  under  the  BPA. 

13.204  Purchases  under  Blanket  Purchase 
Agreements. 

(a)  The  use  of  a  BPA  does  not 
authorize  purchases  that  are  not 
otherwise  authorized  by  law  or 
regulation;  For  example,  the  BPA,  being 
a  method  of  simplifying  the  making  of 
individual  purchases,  shall  not  be  used 
to  avoid  the  simplified  acquisition 
threshold. 

(b)  Unless  otherwise  specified  in  , 
agency  regulations,  individual 
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purchases  under  BP  As,  except  those 
BP  As  established  in  accordance  with 
13.203-l(f).  shall  not  exceed  (i)  $50,000, 
or  (ii)  $100,000  when  the  contracting 
office  has  certified  interim  FACNET  (see 
13.103(b)). 

(c)  The  existence  of  a  BPA  does  not 
justify  piirchasing  from  only  one  soiurce 
or  avoiding  small  business  set-asides. 

The  requirements  of  13.105  and  13.106 
also  apply  to  each  order  under  a  BPA. 

(d)  If  there  is  an  insufficient  number 
of  BP  As  to  ensure  maximvim  practicable 
competition  for  a  particular  pvirchase, 
the  contracting  officer  shall — 

(1)  Solicit  quotations  from  other 
sources  and  make  the  purchase  as 
appropriate;  and 

(2)  Establish  additional  BP  As  to 
facilitate  future  piuxdiases  if — 

(i)  Recurring  requirements  for  the 
same  or  similar  items  or  services  seem 
likely, 

(ii)  Qualified  sources  are  willing  to 
accept  BPAs,  and 

(iii)  It  is  otherwise  practical  to  do  so. 

(e)  Docmnentation  of  purchases  under 
BPAs  shall  be  limited  to  essential 
information  and  forms  as  follows: 

(1)  Purchases  under  BPAs  generally 
should  be  made  electronically,  or  orally 
when  it  is  not  considered  economical  or 
practical  to  use  electronic  methods. 

(2)  A  paper  purchase  dociunent  may 
be  issued  if  written  commimications  are 
necessary  to  ensiue  that  the  vendor  and 
the  pmchaser  agree  concerning  the 
transaction. 

(3)  If  a  paper  dociunent  is  not  issued, 
the  essential  elements  (e.g.,  date, 
vendor,  items  or  services,  price,  delivery 
date)  shall  be  recorded  on  the  purchase 
requisition,  in  an  informal 
memorandum,  or  on  a  form  developed 
locally  for  the  purpose. 

(4)  £)ociunentation  of  purchases  under 
BPAs  shall  also  cite  the  pertinent 
piuxdiase  requisitions  and  the 
accounting  and  appropriation  data. 

(5)  When  delivery  is  made  or  the 
services  are  performed,  the  vendor’s 
sales  document,  delivery  document,  or 
invoice  may  (if  it  reflects  the  essential 
elements)  be  used  for  the  purpose  of 
recording  receipt  and  acceptance  of  the 
items  or  services.  However,  if  the 
purchase  is  assigned  to  another  activity 
for  administration,  receipt  and 
acceptance  of  supplies  or  services  shall 
be  documented  by  signature  and  date  on 
the  agency  specified  form  by  the 
authorized  Government  representative 
after  verification  and  notation  of  any 
exceptions. 

13.205  Review  procedures. 

(a)  The  contracting  officer  placing 
orders  under  a  BPA,  or  the  designated 
representative  of  the  contracting  officer. 


shall  review  a  sufficient  random  sample 
of  the  BPA  files  at  least  annually  to 
ensure  that  authorized  procedures  are 
being  followed. 

(b)  The  contracting  officer  that 
entered  into  the  BPA  shall — 

(1)  Ensure  that  each  BPA  is  reviewed 
at  least  annually  and,  if  necessary, 
updated  at  that  time;  and 

(2)  Maintain  awareness  of  changes  in 
market  conditions,  sources  of  supply, 
and  other  pertinent  factors  that  may 
warrant  making  new  arrangements  with 
difierent  suppliers  or  modifying  existing 
arrangements. 

(c)  If  an  office  other  than  the 
purchasing  office  that  established  a  BPA 
is  authorized  to  make  purchases  under 
that  BPA,  the  agency  that  has 
jurisdiction  over  the  office  authorized  to 
make  the  purchases  shall  ensure  that  the 
procedures  in  paragraph  (a)  of  this 
section  are  being  followed. 

• 

13.206  Completion  of  Blanket  Purchase 
Agreements. 

An  individual  BPA  is  considered 
complete  when  the  purchases  under  it 
equal  its  total  dollar  limitation.  If  any, 
or  when  its  stated  time  period  expires. 

44.  Subpart  13.3  is  revised  to  read  as 
follows: 

Subpart  13.3 — Fast  Payment  Procedure 

Sec. 

13.301  General. 

13.302  Conditions  for  use. 

13.303  Preparation  and  execution  of  orders. 

13.304  Responsibility  for  collection  of 
debts. 

13.305  Contract  clause. 

13.301  General. 

The  fast  payment  procedure  allows 
payment  imder  limited  conditions  to  a 
contractor  prior  to  the  Government’s 
verification  that  supplies  have  been 
received  and  accept^.  The  procedure 
provides  for  payment  for  supplies  based 
on  the  contractor’s  submission  of  an 
invoice  that  constitutes  a  representation 
that — 

(a)  The  supplies  have  been  delivered 
to  a  post  office,  common  carrier,  or 
point  of  first  receipt  by  the  Government; 
and 

(b)  The  contractor  agrees  to  replace, 
repair,  or  correct  supplies  not  received 
at  destination,  damaged  in  transit,  or  not 
conforming  to  purchase  agreements. 

1 3.302  Conditions  for  use. 

If  the  conditions  in  paragraphs  (a) 
through  (f)  of  this  section  are  present, 
the  fast  payment  procedure  may  be 
used,  provided  that  use  of  the  procedure 
is  consistent  with  the  other  conditions 
of  the  purchase.  The  conditions  for  use 
of  the  fast  payment  procedure  are  as 
follows: 


(a)  Individual  orders  do  not  exceed 
$25,000  except  that  executive  agencies 
may  permit  higher  dollar  limitations  for 
specified  activities  or  items  on  a  case- 
by-case  basis. 

(b)  Deliveries  of  supplies  are  to  occur 
at  locations  where  there  is  both  a 
geographical  separation  and  a  lack  of 
adequate  communications  facilities 
between  Government  receiving  and 
disbursing  activities  that  will  make  it 
impractical  to  make  timely  payment 
based  on  evidence  of  Government 
acceptance.  Use  of  the  fast  payment 
procedure  would  not  be  infficated,  for 
example,  for  small  purchases  by  an 
activity  if  material  being  purchased  is 
destined  for  use  at  that  activity  and 
contract  administration  will  be 
performed  by  the  contracting  office  at 
that  activity. 

(c)  Title  to  the  supplies  will  vest  in 
the  Government — 

(1)  Upon  delivery  to  a  pest  office  or 
common  carrier  for  mailing  or  shipment 
to  destination;  or 

(2)  Upon  receipt  by  the  Government  if 
the  shipment  is  by  means  other  than 
Postal  Service  or  common  carrier. 

(d)  The  supplier  agrees  to  replace, 
repair,  or  correct  supplies  not  received 
at  destination,  damaged  in  transit,  or  not 
conforming  to  purchase  requirements. 

(e)  The  purchasing  instrument  is  a 
firm-fixed  price  contract,  a  purchase 
order,  or  a  delivery  order  for  supphes. 

(f)  A  system  is  in  place  to  ensure — 

(1)  Documenting  evidence  of 
contractor  performance  imder  fast 
payment  acquisitions; 

(2)  Timely  feedback  to  the  contracting 
officer  in  case  of  contractor  deficiencies; 
and 

(3)  Identification  of  suppliers  who 
have  a  current  history  of  abusing  the  fast 
payment  procedure  (also  see  subpart 
9.1). 

13.303  Preparation  and  execution  of 
orders. 

(a)  Except  when  orders  are  placed  via 
FACNET,  orders  incorporating  the  fast 
payment  procedure  should  be  issued  on 
Optional  Form  347,  Order  for  Supplies 
or  Services,  or  other  agency  authorized 
purchase  order  form  (see  13.204(e)  for 
purchases  under  BPAs).  Orders  may  be 
either  priced  or  unpriced. 

(b)  Contracts,  pundiase  orders,  or 
BPAs  using  the  fast  pa3anent  procedure 
shall  include  the  following: 

(1)  A  requirement  that  the  supplies  be 
shipped  transportation  or  postage 
prepaid. 

(2)  A  requirement  that  invoices  be 
submitted  directly,  to  the  finance  or 
other  office  designated  in  the  order,  or 
in  the  ceise  of  unpriced  purchase  orders, 
to  the  contracting  officer  (see  13.502(c)). 
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(f)  Each  purchase  order  shall  contain 
a  determinable  date  by  which  delivery 
of  supplies  or  performance  of  services  is 
required. 

The  contracting  officer’s  signature 
on  purchase  orders  shall  be  in 
accordance  with  4.101.  Facsimile 
signatiire  may  be  used  in  the  procedure 
of  purchase  orders  by  automated 
methods. 

(h)  Distribution  of  copies  of  purchase 
orders  and  related  forms  shall  be  limited 
to  those  copies  required  for  essential 
administration  and  transmission  of 
contractual  information. 

13.502  Unpriced  purchase  orders. 

(a)  An  unpriced  purchase  order  is  an 
order  for  supplies  or  services,  the  ^rice 
of  which  is  not  established  at  the  time 
of  issuance  of  the  order. 

Cb)  An  impriced  piirchase  order  may 
be  used  only  when — 

(1)  It  is  anticipated  that  the 
transaction  will  not  exceed — 

(i)  $50,000;  or  , 

(ii)  $100,000  when  the  contracting 

office  of  an  agency  has  certified  interim 
or  full  FACNRr  (see  13.103(b)). 

(2)  It  is  impractical  to  obtain  pricing 
in  advance  of  issuance  of  the  purchase 
order;  and 

(3)  The  piuchase  if  for — 

(i)  Repairs  to  equipment  requiring 
disassembly  to  determine  the  nature  and 
extent  of  repairs; 

(ii)  Material  available  firom  only  one 
source  and  for  which  cost  cannot  be 
readily  established;  or 

(iii)  Supplies  or  services  for  which 
prices  are  known  to  be  competitive  but 
exact  prices  are  not  known  (e.g., 
miscellaneous  repair  parts,  maintenance 
agreements). 

(c)  Unpriced  purchase  orders  may  be 
issued  by  using  written  purchase  orders 
or  electronically  (see  13.506).  A  realistic 
monetary  limitation,  either  for  each  line 
item  or  for  the  total  order,  shall  be 
placed  on  each  unpriced  purchase 
order.  The  monetary  limitation  shall  be 
an  obligation  subject  to  adjustment 
when  the  firm  price  is  established.  The 
contracting  office  shall  follow-up  each 
order  to  ensure  timely  pricing.  TTie 
contracting  officer  or  the  contracting 
officer’s  designated  representative  shall 
review  the  invoice  price  and,  if 
reasonable  (see  13.106-2(a)),  process  the 
invoice  for  payment. 

13.503  Obtaining  contractor  acceptance 
and  modifying  purchase  orders. 

(a)  When  it  is  desired  to  consummate 
a  binding  contract  between  the  parties 
before  the  contractor  imdertakes 
performance,  the  contracting  officer 
shall  require  written  acceptance  of  the 
purchase  order  by  the  contractor. 


(b)  A  piuxihase  order  may  be  modified 
by  use  of — 

(1)  Standard  Form  30,  Amendmei^of 
Solicitation/Modification  of  Ck)ntraff; 

(2)  An  agency-designed  form  or  an 
agency-approved  automated  format;  or 

(3)  A  purchase  order  form,  if  not 
prohibited  by  agency  regulations. 

(c)  Each  purchase  order  modification 
shall  identify  the  order  it  modifies  and 
shall  contain  an  appropriate 
modification  nvunber. 

(d)  Contracting  officers  need  not 
obtain  a  contractor’s  written  acceptance 
of  a  purchase  order  modification,  unless 
the  written  acceptance  is — 

(1)  Determined  by  the  contracting 
officer  to  be  necessary  to  ensure  the 
contractor’s  compliance  with  the 
purchase  order  as  revised;  or 

(2)  Required  by  agency  regulations. 

13.504  Tennination  or  cancellation  of 
purchase  orders. 

(a)  If  a  purchase  order  that  has  been 
accepted  in  writing  by  the  contractor  is  ' 
to  be  terminated,  the  contracting  officer 
shall  process  the  termination  action  as 
prescribed  by  part  49. 

(b)  If  a  piirchase  order  that  has  not 
been  accepted  in  writing  by  the 
contractor  is  to  be  canceled,  the 
contracting  officer  shall  notify  the 
contractor  in  writing  that  the  purchase 
order  has  been  canceled,  request  the 
contractor’s  written  acceptance  of  the 
cancellation,  and  proceed  as  follows: 

(1)  If  the  contractor  accepts  the 
cancellation  and  does  not  clcdm  that 
costs  were  incurred  as  a  result  of 
beginning  performance  under  the 
purchase  order,  no  further  action  is 
required  (i.e.,  the  purchase  order  shall 
be  considered  canceled). 

(2)  If  the  contractor  does  not  accept 
the  cancellation  or  claims  that  costs 
were  incurred  as  a  result  of  beginning 
performance  imder  the  purchase  order, 
the  contracting  officer  shall  process  the 
termination  action  as  prescribed  by  part 
49. 

13.505  Purchase  order  and  related  forms. 

13.505-1  Optional  Form  (OF)  347,  order  for 
supplies  or  services,  and  Optional  Form 
348,  order  for  supplies  or  services 
schedule-continuation. 

(a)  Optional  Form  347  (illustrated  in 
53.302-347)  and  Optional  Form  348  . 
(illustrated  in  53.302-348)  are 
multipurpose  forms  designed  for  the 
following: 

(1)  Negotiated  purchases  of  supplies 
or  services. 

(2)  Delivery  orders. 

(3)  Inspection  and  receiving  reports. 

(4)  Invoices. 

(b)  Agencies  may  use  order  forms 
other  than  Optional  Form  347  and  348 


and  may  print  on  those  forms  the 
clauses  they  consider  to  be  generally 
suitable  for  their  purchases  using 
simplified  acquisition  procedures.  The 
clauses  may  include  agency  clauses,  if 
they  do  not  conflict  with  clauses 
prescribed  by  the  FAR  and  are 
designated  as  agency  clauses. 

13.505- 2  [Reserved] 

13.505- 3  Standard  Form  44,  purchase 
order-Involce-voucher. 

(a)  Standard  Form  44,  Purchase 
Order-Invoice-Vpucher  (illustrated  in 
53.301-44)  is  a  pocket-size  purchase 
order  form  designed  primarily  for  on- 
the-spot,  over-the-counter  purchases  of 
supplies  and  nonpersonal  services 
wffile  away  fiom  the  purchasing  office 
or  at  isolated  activities.  It  is  a 
multipurpose  form  that  can  be  used  as 
a  purchase  order,  receiving  report, 
invoice,  and  public  voucher. 

(b)  Standai^  Form  44  may  be  used  if 
all  of  the  following  conditions  are 
satisfied: 

(1)  The  amoxmt  of  the  purchase  is  at 
or  below  the  micro-purchase  threshold, 
except  for  purchases  made  under 
imusual  and  compelling  urgency  or  in 
support  of  a  contingency  operation. 
Agencies  may  establish  hi^er  dollar 
limitations  for  specific  activities  or 
items. 

(2)  The  supplies  or  services  are 
immediately  available. 

(3)  One  delivery  and  one  payment 
will  be  made. 

(4)  Its  use  is  determined  to  be  more 
economical  and  efficient  than  use  of 
other  simplified  acquisition  methods. 

(c)  General  procedural  instructions 
governing  the  use  of  Standard  Form  44 
are  printed  on  the  form  and  on  the 
inside  finnt  cover  of  each  book  of  forms. 

(d)  Since  there  is,  for  all  practical 
purposes,  simultaneous  placing  of 
pur^ase  orders  on  Standard  Form  44 
and  delivery  of  the  items  ordered, 
clauses  are  not  required  for  purchases 
using  this  form. 

(e)  Agencies  shall  provide  adequate 
safeguards  regarding  the  control  of 
forms  and  accounting  for  purchases. 

13.506  ,  Unsigned  electronic  purchase 
orders.' 

(a)  An  unsigned  electronic  purchase 
order  (EPO)  may  be  issued  when  the 
following  conditions  are  present — 

.  (1)  Its  use  is  more  advantageous  to  the 
Government  than  any  other  simplified 
acquisition  method; 

(2)  It  is  acceptable  to  the  supplier; 

(3)  It  is  approved  by  the  contracting 
officer; 

(4)  It  does  not  require  written 
acceptance  by  the  supplier;  and 
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(5)  The  purchasing  office  retains  all 
contract  administration  hmctions. 

(b)  When  an  unsigned  EPO  is  used — 

(1)  Appropriate  clauses  shall  be 
incorporated  by  reference; 

(2)  Administrative  information  that  is 
not  needed  by  the  supplier  shall  be 
placed  only  on  copies  intended  for 
internal  distributioD; 

(3)  The  same  distribution  shall  be 
made  of  the  unsignecLEPO  as  ismade 
of  signed  purchase  orders;  and 

(4j  No  pmchase  order  fcomis 
reqoiied. 

(c)  An  unsigned  EPO  may  be  impriced 
if  it  meets  the  conditions  in  13.502. 

13.507  Provisions  and  clauses. 

(a)  Each  purchase  order  (and  each 
pur^ase  order  modification  (see* 
13.503J)  shall  incorporate  all  clavises 
required  for  or  applicable  to  the 
particular  acquisition. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.213-^,  fauroicea,  in 
purchase  orders  thataufiiorize  advance 
payments  (see  31  U.S.C..3324('d)(2))  fair 
subscriptions  or  othae  charges -for 
newspapers,  magasiaies,  periodicals,  jor 
other  publications  (i.e.,  any  publication, 
printed,  microfilmed,  photacopied,..or 
magnetically  or  otherwise  recorded  ion 
auditory  or  visual  usage). 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.213-^,  Nbtice^to 
Supplier,  m  unpriced  purchase  orders.  * 

PART  ISr-CONTRACTINGBY 
NEGOTIATION 

47.  Section  15.106-1  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
fpUows: 

15.106-1  ’  EtSamlnatlair  of  Ffccord  clause.  . 
****** 

(b)* 

(1)  The  contract  amount  is  at  or  below 
the  simplified  acquisMon  threshold; 

***** 

48.  Section.  15.106-2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 

15.106^  Audit-Negotiation  clause. 
***** 

(b)  The  contracting  officer  shall  insert 
the  clause  at  52.215-2,  Audit- 
Negotiation,  in  solicitations  and 
contracts  when  contracting  by 
negotiation,  unless  the  acquisition  is 
made  under  simplified  acquisition 
procedures.  *  *  * 

49.  Section  15.401  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

15.401  Applicability. 
***** 


(a)  Acquisitions  made  imder 
simplified  acquisition  procedures  (see 
par^3);  and 

*  ^*  *  *  * 

50.  Section  15.602  is  amended  by 
.revising  paragraph  (b)  to  read  as  follows: 

15.602  Applicability. 
***** 

(b)  This  subpart  does  not  apply  to 
acquisitions  usii^  simplified 
acquisition  procedures  (see  part  13). 

51.  Section  15.804—2  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)(3)  introductory  text;  and  (a)(4)  and 

(a) (5)  to  read  as  follows: 

15.804-2  Requiring  certifiad  coat-or 
pricing  data. 

(a)‘  *  * 

***** 

(3)  The  contracting  officer  may  obtain 
certified  cost  orpricing  data  for  pricing 
actions  below  the  pertinent  threshold  in 
paragraph  (a)(l>  of  this  section  provided 
the  action  exceeds  tha^simpUfi^ 
acquisition  threshold..*  *  * 
***** 

(4)  The  contractingiofficeT  shall  not 
require -certified  cost  or  prieing  data 
when  awarding  a  contract  below  the-’ 
simplified  ac^iisition  threshold  in  part 
13. 

(5)  When  certified  cost  -or  pricing  data 
are  not  reqinsedvthe  contracting  officer 
may  request  partial  or  limited  ^ta  to 
determine  a-reasonable  price. 

***** 

52.  Section  15.612-2  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows:  . 

1 5.81 2-2  Contract  clause. 

(a) *  *  * 

(1)  Acquisitions  at  or  below  the 
simplified.acquisition  threshold; 

***** 

53.  Section  15.1001  is  amended  by 
revising  the  first  sentence  of  paragraph 

(b) (1),  and  (c)(1)  introductory  text  and 

(c) (3)  to  read  as  follows: 

1 5.1 001  Notifications  to  unsuccessful 
offerors. 

*****> 

(b)  *  *  *  (1)  When  the  proposal 
evaluation  period  for  a  solicitation  not 
using  simplified  acquisition  procedures' 
in  part  13  is  expected  to  exceed  30  days, 
or  when  a  limited  number  of  offerors 
have  been  selected  as  being  within  the 
competitive  range  (see  15.609),  the 
contracting  officer,  upon  determining 
that  a  proposal  is  imacceptable,  shall 
promptly  notify  the  offeror.  *  *  * 
***** 

(c)  Postaward  notices,  (1)  After  award 
of  contracts  resulting  fi-om  solicitations 


not  using  simplified  acquisition 
procedures,  the  contracting  officer  shall 
notify  imsuccessful  offerors  in  writing 
or  electronically,  unless  prea-ward 
notice  was  given  under  paragraph  (b)  of 
this  section.  The  notice  ^all  include— 
***** 

(3)  Upon  request,  the  contracting 
officer  shall  furnish  the  information 
described  in  15.1001(c)(1)  (i)  through  (v) 
to  unsuccessful  offerors  in  solicitations 
using  simplified  acquisition  procediires 
in  part  13. 

PART  16— TYPES  OF  CONTRACTS 

54.  Section  16.000  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

16.000  Scope  of  part" 

This  part  describes,  types-of  contracts 
that  may  be  used  in  acquisitions  other 
than  those  made  imder  simplified 
acquisition  procedures  in  part  13, 
unless  otherwise  authorize  by  agency 
procedures.  •  •  • 

55.  Section  16.103  is  amended  by  ' 
revising  paragraph  (d)(1)  to  read  as 
follows: 

16.103  Negotiating  contractlype. 
***** 

(d)  *  *  *  (1)  acquisitions  made  under 
amplified  ac^aition  procedurea-in^ 
past  13,  unless  otherwise  required  imder 
agency  procedioes; 

***** 

56.  Section  16.105  is  revised  to  read 
as  follows: 

16.106  SelicftatkMi  provision.  .■ 

The  conlracting  officer  shall  complete 
and  insert  the  provision  s4  52.216-1, 
Type  of  Contract,  in  a  solicitation  unless 
it  is  for — 

(a)  A  fixed-price  acquisition  made 
under  simplified  acquisition  procedures 
(see  part  13);  or 

(b)  Information  or  planning  purposes. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

19.102  [Amended] 

57.  Section  19.102  is  amended  by 
removing  paragraph  (f)(3)  and 
redesignating  paragraphs  (f)(4)  throi^. 
(f)(7)  as  (f)(3)  through  (f)(6). 

58.  Section  19.303  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1 9.303  Determining  product  or  service 
classifications. 

(a)  The  contracting  officer  shall 
determine  the  appropriate  standard 
industrial  classification  code  and 
related  small  business  size  standeu-d  and 
include  them  in  solicitations  above  the 
micro-purchase  threshold  in  13.101. 
***** 
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19.104  [Amended] 

59.  Section  19.304  is  amended  in 
paragraph  (a)  after  the  word 
“solicitations”  by  adding  the 
parenthetical  “(other  than  micro¬ 
purchases)”,  and  in  paragraphs  (b),  (c), 
and  (d)  by  removing  the  parenthetical 
“(other  than  those  for  small  purchases]” 
and  inserting  “(other  than  micro¬ 
purchases)”  in  its  place. 

19.501  [Amended] 

60.  Section  19.501  is  amended  by 
removing  ftom  paragraph  (d)  the  phrase 
“small  pmt:hase  limitation  in  13.000” 
and  inserting  in  its  place  “micro- 
piuchase  threshold  in  13.101”;  by 
removing  paragraphs  (f)  and  (g)  and 
redesignating  paragraphs  (h),  (i),  and  (j) 
as  (f),  (g)  and  (h);  and  by  removing  the 
last  two  sentences  ft'om  paragraph  (c). 

61.  Section  19.502-1  is  amended  by 
.adding  a  sentence  at  the  end  of 
paragraph  (c)  to  read  as  follows: 

1 9.502- 1  Requirements  for  setting  aside 
acquisitions. 

***** 

(c)  *  *  *  This  requirement  does  not 
apply  to  piuchases  of  $2,500  or  less, 
piu^ases  fittm  required  sources  of 
supply  imder  part  8  (e.g..  Federal  Prison 
Industries,  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  and  Federal  Supply  Schediile 
contracts),  or  orders  imder  Federal 
Information  Processing  (FIP)  Multiple 
Award  Schedule  contracts. 

62.  Section  19.502-2  is  revised  to  read 
as  follows: 

19.502- 2  Totai  set-asides. 

(a)  Each  acquisition  of  supplies  or 
services  that  has  an  anticipated  dollar 
value  exceeding  $2,500,  but  not  over 
$100,000,  is  automatically  reserved 
exclusively  for  small  business  concerns, 
unless  the  contracting  officer  is  unable 
to  obtain  offers  from  two  or  more  small 
business  concerns  that  are  competitive 
with  market  prices  and  with  regard  to 
the  quality  and  delivery  of  the  goods  or 
services  being  purchased.  This 
requirement  does  not  preclude  the 
award  of  a  contract  with  a  value  not 
greater  than  $100,000  under  19.8, 
Contracting  with  the  Small  Business 
Administration,  or  under  19.1006(c), 
Emerging  small  business  set-aside. 

(b)  The  contracting  officer  shall  set 
aside  any  acquisition  over  $100,000  for 
small  business  participation  when  there 
is  a  reasonable  expectation  that  (1) 
offers  will  be  obtained  from  at  least  two 
responsible  small  business  concerns 
offering  the  products  of  different  small 
business  concerns  (but  see  paragraph  (c) 
of  this  subsection);  and  (2)  awards  will 
be  made  at  fair  market  prices.  Total 


small  business  set-asides  shall  not  be 
made  unless  such  a  reasonable 
expectation  exists  (but  see  19.502-3  as 
to  partial  set-asides).  Although  past 
acquisition  history  of  the  item  or  similar 
items  is  always  important,  it  is  not  the 
only  factor  to  be  considered  in 
determining  whether  a  reasonable 
expectation  exists.  In  making  R&D  small 
business  set-asides,  there  must  also  be  a 
reasonable  expectation  of  obtaining 
from  small  businesses  the  best  scientific 
and  technological  sources  consistent 
with  the  demwds  of  the  proposed 
acquisition  for  the  best  mix  of  cost, 
performances,  and  schedules. 

(c)  For  set-asides  other  than  for 
construction  or  services,  any  concern 
proposing  to  furnish  the  product  which 
it  did  not  itself  manufacture  must 
furnish  the  product  of  a  small  business 
manufacturer  unlpss  the  Small  Business 
Administration  has  granted  a  waiver 
(see  19.102(f)).  In  industries  where  the 
SBA  finds  that  there  are  no  small 
business  manufacturers,  it  may  waive 
the  nonmanufacturers  rule  for  regular 
dealers  (see  19.102(f)(4)).  This  would 
permit  small  business  regular  dealers  to 
provide  any  firm’s  product.  In  these 
cases,  the  contracting  officer’s 
determination  in  paragraph  (b)(1)  of  this 
subsection  or  the  decision  not  to  set- 
aside  a  procurement  reserved  for  small 
business  under  paragraph  (a)  of  this 
subsection  will  be  based  on  the 
expectation  of  receiving  offers  finm  at 
least  two  responsible  small  business 
regular  dealers  offering  the  products  of 
different  concerns. 

(d)  The  requirements  of  this 
subsection  do  not  apply  to  acquisitions 
over  $25,000  during  the  period  when 
set-asides  cannot  be  considered  for  the 
four  designated  industry  groups  (see 
19.1006(b)). 

19.502- 3  [Amended] 

63.  Section  19.502-3.is  amended  in 
paragraph  (a)(4)  by  removing  the  phrase 
“small  purchase  procedures”  and 
inserting  “simplified  acquisition 
procedures”  in  its  place. 

64.  Section  19.502—4  is  amended  by 
revising  paragraph  (al^to  read  as  follows: 

1 9.502- 4  Methods  of  conducting  set- 
asides. 

(a)  Total  set-asides  may  be  conducted 
by  using  simplified  acquisition 
procedures  (see  part  13),  sealed  bids 
(see  part  14),  or  competitive  proposals 
(see  part  15).  P2trtial  small  business  set- 
asides  may  be  conducted  using  sealed 
bids  (see  part  14),  or  competitive 
proposals  (see  part  15). 
***** 


65.  Section  19.503  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

19.503  Setting  aside  a  ciass  of 
acquisitions. 

*  .  *  *  *  * 

(c)  *  *  * 

(2)  Provide  that  the  set-aside  does  not 
apply  to  any  acquisition  automatically 
reserved  for  smdl  business  concerns 
under  19.502-2(a). 
***** 

66.  Section  19.506  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

19.506  Withdrawing  or  nKXlifying  set- 
asides. 

***** 

(b)  *  *  •  However,  the  procedures 
are  not  applicable  to  automatic 
dissolutions  of  set-asides  (19.507)  or 
dissolutions  of  set-asides  of  acquisitions 
automatically  reserved  exclusively  for 
small  business  concerns  (19.502-2(a)). 
***** 

19.508  [Amended] 

67.  Section  19.508  is  amended  by 
removing  and  reserving  paragraph  (a); 
by  removing  “19.502-2(b)”  at  the  end  of 
paragraphs  (b),  (c)  and  (d)  and  inserting 
“19.502-2(c)”  in  their  place;  by 
removing  the  word  “not”  in  the  last 
sentence.of  paragraphs  (b),  (c)  and  (d) 
and  inserting  “no”  in  their  place;  and  by 
removing  the  phrase  “small  purchase 
procedures”  in  paragraph  (e)  and 
inserting  “simplified  acquisition 
procedures”  in  its  place. 

19.702  [Amended] 

68.  Section  19.702  is  amended  by 
removing  the  phrase  “small  purchase 
limitation  in  13.000”  from  the 
introductory  text  and  inserting  “the 
simplified  acquisition  threshold  in 
13.101”  in  its  place. 

19.708  [Amended] 

69.  Section  19.708  is  amended  in 
paragraph  (a)  introductory  text  by 
removing  the  phrase  “small  purchase 
limitation  in  13.000”  and  inserting  “the 
simplified  acquisition  threshold  in 
13.101”  in  its  place. 

19.902  [Amended] 

70.  Section  19.902  is  amended  by 
removing  the  phrase  “small  purchase 
limitation”  in  the  introductory  text  and 
inserting  “simplified  acquisition 
threshold”  in  its  place. 

19.1006  [Amended] 

71.  Section  19.1006  is  amended  in 
paragraph  (c)(3)  by  removing  the  phrase 
“small  purchase”  and  inserting 
“simplified  acquisition”  in  its  place. 
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PART  20— LABOR  SURPLUS  AREA 
CONCERNS 

20.103  [Amended] 

72.  Section  20.103  is  amended  by 
removing  the  phrase  “appropriate  small 
purchase  limitation  in  part  13"  in 
paragraph  (b)  and  inserting  “simplified 
acquisition  threshold  in  13.101”  in  its 
place. 

20.104  [Amended] 

73.  Section  20.104  is  amended  by 
removing  the  phrase  “appropriate  small 
pvirchase  limitation  in  part  13"  in  the 
introductory  text  and  inserting 
“simplified  acquisition  threshold  in 
13.101"  in  its  place. 

20.202  [Amended] 

74.  Section  20.202  is  amended  by 
removing  the  phrase  “appropriate  small 
piirchase  limitation  in  part  13"  and 
inserting  “simplified  acquisition 
threshold  in  13.101”  in  its  place. 

20.301  [Amended] 

75.  Section  20.301  is  amended  in 
paragraph  (a)  by  removing  the  phrase 
“appropriate  small  purchase  limitation 
in  part  13”  and  inserting  “simplified 
acquisition  threshold  in  13.101"  in  its 
place. 

20.302  [Amended] 

76.  Section  20.302  is  amended  in 
paragraph  (a)  introductory  text  by 
removing  the  phrase  “appropriate  small 
purchase  limitation  in  part  13”  and 
inserting  “simplified  acquisition 
threshold  in  13.101”  in  its  place. 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.202  [Amended] 

77.  Section  22.202  is  amended  in  the 
introductory  text  by  adding  the  phrase 
“above  the  micro-purchase  threshold," 
after  “contracts”. 

78.  Section  22.305  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  and  paragraph  (a), 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  through  (h) 
as  (b)  through  (g)  to  read  as  follows: 

22.305  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.222-4,  Contract  Work 
Hours  and  Safety  Standards  Act- 
Overtime  Compensation,  in  solicitations 
and  contracts  (including,  for  this 
purpose,  basic  ordering  agreements) 
when  the  contract  may  require  or 
involve  the  employment  of  laborers  or 
mechanics.  *  *  * 


(a)  Contracts  at  or  below  the 
simplified  acquisition  threshold. 

***** 

22.1006  Contract  clauses. 

79.  Section  22.1006  is  amended  by 
revising  the  heading  to  read  as  set  forth 
above  and  by  removing  fium  the  first 
two  sentences  of  paragraphs  (c)(1)  and 
(c)(2)  the  phrase  “small  piuchase 
limitation”  and  inserting  “simplified 
acquisition  threshold”  in  their  places. 

PART  2;^NVIRONMENT 
CONSERVATION,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

80.  Section  23.101  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

23.101  Applicability. 

This  subpart  does  not  apply  to 
contracts  at  or  below  the  simplified 
acquisition  threshold  or  to  the  use  of 

facilities  outside  the  United  States. 

*  *  * 

81.  Section  23.501  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

23.501  Applicability. 

*  *  .  *  *  * 

(a)  Contracts  at  or  below  the 
simplified  acquisition  threshold; 
however,  the  requirements  of  this 
subpart  shall  apply  to  contracts  of  any 
value  if  the  contract  is  awarded  to  an 
individual; 

***** 

82.  Section  23.504  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

23.504  Policy. 

(a)  No  offeror  other  than  an  individual 
shall  be  considered  a  responsible  source 
(see  9.104-1)  fora  contract  that  exceeds 
the  simplified  acquisition  threshold, 
unless  it  has  certified,  pursuant  to 
52.223-5,  Certification  Regarding  a 
Drug-Free  Workplace,  that  it  will 
provide  a  drug-free  workplace  by — 
***** 

83.  Section  23.505  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

23.505  Solicitation  provision  and  contract 
clause. 

(a)  *  *  * 

(2)  Expected  to  exceed  the  simplified 
acquisition  threshold  if  the  contract  is 
expected  to  be  awarded  to  other  than  an 
individual;  or 

***** 


PART  25— FOREIGN  ACQUISITION 

84.  Section  25.302  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

25.302  Policy. 

***** 

(b)  *  *  * 

(1)  The  estimated  cost  of  the  product 
or  service  is  at  or  below  the  simplified 
acquisition  threshold  in  part  13. 

***** 

85.  Section  25.703  is  amended  by 
revising  the  third  sentence  to  read  as 
follows: 

25.703  Exceptions. 

*  *  *  The  approval  level  for  this 
exception  is  the  contracting  officer  for 
acquisitions  at  or  below  the  simplified 
acquisition  threshold  unless  otherwise 
provided  by  agency  procedures.  In  the 
case  of  contracts  in  excess  of  the 
simplified  acquisition  threshold,  the 
approval  level  is  the  agency  head.  *  *  * 

PART  27— PATENTS,  DATA,  AND 
COPYRIGHTS 

86.  Section  27.201-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

27.201- 2  Clauses  on  authorization  and 
consent 

(a)  The  contracting  officer  shall  insert 
the  clavise  at  52.227-1,  Authorization 
and  Consent,  in  solicitations  and 
contracts  (including  those  for 
construction;  architect-engineer 
services;  dismantling,  demolition,  or 
removal  of  improvements;  and 
noncommon  carrier  communication 
services),  except  w'hen  using  simplified 
acquisition  procedures  or  both  complete 
performance  tmd  delivery  are  outside 
the  United  States,  its  possessions,  and 
Puerto  Rico.  Although  the  clause  is  not 
required  when  simplified  acquisition 
procedures  are  used,  it  may  be  used 
with  them. 

***** 

87.  Section  27.202-2  is  revised  to  read 
as  follows: 

27.202- 2  Clause  on  notice  and  assistance. 

The  contracting  officer  shall  insert  the 
clause  at  52.227-2,  Notice  and 
Assistance  Regarding  Patent  and 
Copyright  Infi^gement,  in  supply, 
service,  or  research  and  development 
solicitations  and  contracts  (including 
construction  and  architect-engineer 
contracts)  which  anticipate  a  contract 
value  above  the  simplified  acquisition 
threshold,  except  when  complete 
performance  and  delivery  are  outside 
the  United  States,  its  possessions,  and 
Puerto  Rico,  unless  the  contracts 
indicate  that  the  supplies  or  other 
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deliverables  are  ultimately  to  be 
shipped  into  one  of  those  areas. 

88.  Section  27.203-1  is  amended  hy 
revising  paragraph  (h)(4)  to  read  as 
follows: 

27.203-1  General. 

***** 

(b)  *  *  * 

(4)  When  the  contract  is  awarded 
using  simplified  acquisition  procedures. 

***** 

PART  28— BONDS  AND  INSURANCE 

89.  Section  28.103-2  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  to  read  as  follows: 

28.103-2  Performance  bonds. 

(a)  Performance  bonds  may  be 
required  for  contracts  exceeding  the 
simplified  acquisition  threshold  when 
necessary  to  protect  the  Government’s 
interest.  *  *  * 

***** 

90.  Section  28.310  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

28.310  Contract  clause  for  work  on  a 
Government  installation. 

(a)  The  contracting  officer  shall  insert 
the  clause.at  52.228-5,.Insurance-Work 
on  a  Government  Installation,  in 
solicitations  and  contracts  when  a  fixed- 
price  j:ontract  is  contemplated,  the 
contract  amount  is  expected  to  exceed 
the  simplified  acquisition  threshold  in 
part  13,  and  the  contract  will  require 
work  on  a  Government  installation, 
imless — 

***** 

PART  29— TAXES 

91.  Section  29.401-3  is  revised  to  read 
as  follows: 

29.401- 3  Competitive  contracts. 

The  contracting  officer  shall  insert  the 
clause  at  52.229-3,  Federal,  State,  and 
Local  Taxes,  in  solicitations  and 
contracts  if  the  contract  is  to  be 
performed  wholly  orp«ully  within  the 
United  States,  its  possessions,  or  Puerto 
Rico,  when  a  fixed-price  contract  is 
contemplated  and  the  contract  is 
expected  to  exceed  the  simplified 
acquisition  threshold  in  part  13,  imless 
the  clause  at  52.229-4,  Federal,  State, 
and  Local  Taxes  (Noncompetitive 
Contract),  is  included  in  the  contract. 

29.401- 4  [Amended] 

92.  Section  29.401-4  is  amended  by 
removing  the  words  “small  purchase 
limitation  in  13.000”  after  the  words 
“exceeds  the”  and  inserting  “simplified 
acquisition  threshold  in  part  13”  in  its 
place. 


PART  32— CONTRACT  FINANaNG 

93.  Section  32.617  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

32.617  Contract  clause. 

(a)  *  *  * 

(1)  Contracts  at  or  below  the 
simplified  acquisition  threshold. 

*  *  *  *  •  * 

94.  Section  32.901  is  revised  to  read 
as  follows: 

32.901  Applicability. 

This  subpart  applies  to  all 
Government  contracts  (including 
contracts  at  or  below  the  simplified 
acquisition  threshold  as  defined  in 
subpart  13.1),  except  contracts  with 
payment  terms  and  late  payment 
penalties  established  by  other 
governmental  authority  (e.g.,  tariffs). 

95.  Section  32.908  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

32.908  Contract  clauses. 
***** 

(c)  The  contracting  officer  shall  insert 
the  clause  at  52.232-25,  Prompt 
Payment,  in  all  other  solicitations  and 
contracts  (including  contracts  at  or 
below  the  simplified  acquisition 
threshold  in  part  13),  except  as 
indicated  in  32.901. 
***** 

33.106  [Amended] 

96.  Section  33.106(a)  is  amended  by 
removing  “other  than  small  purchases” 
and  inserting  “contracts  expected  to 
exceed  the  simpfified  acquisition 
threshold”  in  its  place. 

PART  Se^ONSTRUCnON  AND 
ARCHITECT-ENGiNEER  CONTRACTS 

36.602- 6  Short  selection  prooess  for 
contracts  not  to  exceed  the  simplified 
acquisition  threshold. 

97.  The  heading  of  36.602-5  is  revised 
to  read  as  set  forth  above. 

36.502,  36.503,  36.506,  36.508, 36.509, 
36.510, 36.512, 36.513,  36.515, 36.521, 

36.602- 6,  and  36.702  [Amended] 

98.  Part  36  is  amended  removing  the 
phrase  “exceed  th^  small  purchase 
limitation”  and  inserting  “exceed  the 
simplified  acquisition  threshold”  in  its 
place  in  the  following  locations:  36.502, 

36.503,  36.506,  36.508,  36.509,  36.510, 
36.512,  36.513(a),  36.515,  36.521, 

36.602- 5  introductory  text,  36.702(b)(2). 

36.511  and  36.701  [Amended] 

99.  Part  36  is  amended  by  removing 
the  phrase  “exceed  the  smdl  purchase 
limitations”  and  inserting  “exceed  the 
simplified  acquisition  threshold”  in  the 


following  locations:  36.511  and 
36.701(b). 

36.502. 36.503. 36.506,  36.508, 36.509, 

36.510, 36.512, 36.513, 36.521,  and  36.701 
[Amended] 

100.  Part  36  is  amended  by  removing 
the  phrase  “within  the  small  purchase 
limitation”  and  inserting  “at  or  below 
the  simplified  acquisition  threshold”  at 
the  following  locations:  36.502,  36.503, 

36.506,  36.508,  36.509,  36.510,  36.512, 
36.513(a).  36.521,  36.701(c). 

36.51 1 . 36.701 .  and  36.702  [Amended] 

101.  Part  36  is  amended  by  removing 
the  phrase  “within  the  small  purchase 
limitations”  and  inserting  “at  or  below 
the  simplified  acquisition  threshold”  at 
the  following  locations:  36.511, 
36.701(b),  and  36.702(b)(2). 

-  PART  41— ACQUISITION  OF  UTILITY 
SERVICES 

102.  In  41.201(b),  the  first  sentence  is 
revised  to  read  as  follows: 

41.201  Policy. 

***** 

(h)  Except  for  acquisitions  at  or  below 
the  simpUfied  acquisition  threshold  in 
part  13,  agencies  shall  acquire  utility 
services  by  a  bilateral  written  contract, 
which  must  include  the  clauses 
required  by  41.501,  regardless  of 
whether  rates  or  terms  and  conditions  of 
service  are  fixed  or  adjusted  by  a 
regulatory  body.  *  •  * 


41.401  [Amended] 

103.  Section  41.401  is  amended  in  the 
first  sentence  by  removing  “small 
purchase”  and  inserting  “simplified 
acquisition”  in  its  place,  and  in  the 
second  sentence  by  removing  “beneath 
.the  small  purchase  dollar”  and  inserting 
.“at  or  below  the  simplified  acquisition” 
in  its  place. 

PART  42— CONTRACT 
ADMINISTRATION 

42.903  [Amended] 

104.  In  section  42.903,  the  phrase 
'‘small  purchase  limitation  in  13.000”  is 
removed  and  “simplified  acquisition 
threshold  in  part  13”  is  inserted  in  its 
place. 

42.1104  [Amended] 

105.  In  42.1104(b)  the  phrase 
“Contracts  of  values  less  than  the  small 
purchase”  is  removed  and  “Contracts  at 
or  below  the  simplified  acquisition 
threshold”  is  inserted  in  its  place. 
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PART  43-CONTRACT 
MODIRCATIONS 

43.205  [AmMKtod] 

106.  In  section  43.205(d)(2)  and  (e), 
the  phrase  "apphcable  small  purchase 
limitation”  is  removed  and  “simplified 
acquisition  threshold”  is  inserted  in  its 
place. 

PART  44— SUBCONTRACTING 
POUaES  AND  PROCEDURES 

44.201- 2  and  44.204  [Amended] 

107.  In  sections  44,201-2(b)  and 
44.204(e),  the  phrase  “small  piuchase 
limitation”  is  removed  and  “simplified 
acquisition  threshold”  is  inserted  in  its 
place. 

PART  45— GOVERNMENT  PROPERTY 

108.  Section  45.106  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

45.106  Government  property  clauses. 
***** 

(e)  When  the  cost  of  the  item  to  be 
repaired  does  not  exceed  the  simplified 
acquisition  threshold  in  part  13, 
pu^ase  orders  for  property  repair  need 
not  include  a  Government  property 
clause. 

***** 

PART  46— QUALITY  ASSURANCE 

46.202- 1  [Amended] 

109.  In  section  46.202-l(a).  the  phrase 
“under  small  purchases”  is  removed 
and  “at  or  below  the  simplified 
acquisition  threshold”  is  inserted  in  its 
place. 

46.301  [Amended] 

110.  In  section  46.301  in  the 
introductory  text  the  phrase  “within  the 
small  piuchase  limitation”  is  removed 
and  “at  or  below  the  simplified 
acquisition  threshold”  is  inserted  in  its 
place. 

46.302  [Amended] 

111.  In  the  first  sentence  of  section 
46.302,  the  phrase  “small  purchase 
limitation”  is  removed  and  “simplified 
acquisition  threshold”  is  inserted  in  its 
place;  and  in  the  second  sentence,  the 
phrase  “within  the  small  purchase 
limitation”  is  removed  and  “at  or  below 
the  simplified  acquisition  threshold”  is 
inserted  in  its  place. 

46.304  [Amended] 

112.  In  section  46.304,  in  the  first 
sentence  the  phrase  “small  purchase 
limitation”  is  removed  and  “simplified 
acquisition  threshold”  is  inserted  in  its 
place,  and  in  the  second  sentence,  the 
phrase  “within  the  small  purchase 
limitation”  is  removed  and  “at  or  below 


the  simplified  acquisition  threshold”  is 
inserted  in  its  place. 

46.307  [Amended] 

113.  In  section  46.307(a)(3),  the 
phrase  “small  purchase  limitation”  is 
removed  and  “simplified  acquisition 
threshold”  is  inserted  in  its  place;  and 
in  paragraph  (b)  the  phrase  “within  the 
small  pun^ase  limitation”  is  removed 
and  “at  or  below  the-simplified 
acquisition  threshold”  is  inserted  in  its 
place. 

46.312  [Amended] 

114.  In  the  first  sentence  of  section 
46.312,  the  phrase  “small  pvuchase 
limitation”  is  removed  and  “simplified 
acquisition  threshold”  is  inserted  in  its 
place;  and  in  the  second  sentence  the 
phrase  “within  small  pmrchase 
limitation”  is  removed  and  “at  or  below 
the  simplified  acquisition  threshold”  is 
inserted  in  its  place. 

46.316  [Amended] 

115.  In  section  46.316,  the  phrase 
“small  piuchase  limitation”  is  removed 
and  “simplified  acquisition  threshold” 
is  inserted  each  time  it  appears. 

46.404  Government  contract  quaHty 
assurance  for  acquisitions  at  or  below  the 
simplified  acquisition  threshold. 

116.  Section  46.404  is  amended  by 
revising  the  heading  to  read  as  set  forth 
above;  by  removing  the  words  “small 
purchases”  in  paragraphs  (a)  and  (b)(1) 
and  inserting  “contracts  at  or  below  the 
simplified  acquisition  threshold”  in 
their  place. 

117.  Section  46.805  is  amended  in  the 
heading  of  paragraph  (a)  and 
introductory  text  of  paragraph  (a)  by 
removing  “small  purchase  limitation  in 
13.000”  and  inserting  “simplified 
acquisition  threshold  in  part  13”;  and 
by  revising  paragraph  (b)  to  read  as 
follows: 

46.805  Contract  clauses. 
***** 

(b)  Acquisitions  at  or  below  the 
simplified  acquisition  threshold  in  part 
13.  The  clauses  prescribed  by  paragraph 
(a)  of  this  section  are  not  required  for 
contracts  at  or  below  the  simplified 
acquisition  threshold  in  part  13. 
However,  in  response  to  a  contractor’s 
specific  request,  the  contracting  officer 
may  insert  the  clauses  prescribed  in 
paragraph  (a)(1)  or  (a)(4)  of  this  section 
in  a  contract  at  or  below  the  simplified 
acquisition  threshold  in  part  13  and 
may  obtain  any  price  reduction  that  is 
appropriate. 

PART  47— TRANSPORTATION 

118.  Section  47.104-4(a)(2)  is 
amended  by  removing  the  pluase  “small 


piuchases  under”  and  inserting 
“contracts  at  or  below  the  simplified 
acquisition  threshold  in”  in  its  place; 
and  revising  paragraph  (b)  to  read  as 
follows: 

47.104-4  Contract  clauses. 
***** 

(b)  The  contracting  officer  may  insert 
the  clause  at  52.247-1,  Commercial  Bill 
of  Lading  Notations,  in  solicitations  and 
contracts  made  at  or  below  the 
simplified  acquisition  threshold  in  part 
13  when  it  is  contemplated  that  the 
delivery  terms  will  be  f.o.b.  origin. 

47.200  [Amended] 

119.  In  47.200(b)(4),  remove  the 
phrase  “Small  purchases  under”  and 
insert  “Contracts  at  or  below  the 
simplified  acquisition  threshold  in”  in 
its  place. 

47.205  [Amended] 

120.  In  section  47.205(b),  remove  the 
phrase  “small  purchase  limitation  under 
the  small  purchase  procedures  in  part 
13”  and  insert  “simplified  acquisition 
threshold  at  13.101”  in  its  place. 

47.305-16  [Amended] 

121.  In  the  first  sentence  of  47.305- 
16(b)(1),  remove  the  phrase  “awarded 
under  the  small  purchase  procedures 
of’  and  insert  “at  or  below  the 
simplified  acquisition  threshold  in”  in 
its  place. 

122.  Section  47.405  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

47.405  Contract  clause. 

*  *  *  'This  clause  does  not  apply  to 
contracts  awarded  using  the  simplified 
acquisition  procedures  in  part  13. 

123.  Section  47.504(d)  is  revised  to 
read  as  follows: 

47.504  Exceptions. 
***** 

(d)  Contracts  awarded  using  the 
simplified  acquisition  procedures  in 
part  13. 

PART  49— TERMINATION  OF 
CONTRACTS 

49.504  [Amended] 

124.  In  section  49.504  at  paragraphs 
(a)  (1),  (b)  and  (c)(1),  in  the  first 
sentence  remove  the  phrase  “small 
purchase  limitation”  and  insert 
“simplified  acquisition  threshold”  in  its 
place;  and  in  the  second  sentence, 
remove  the  phrase  “not  expected  to 
exceed  the  small  purchase  limitation” 
and  insert  “at  or  below  the  simplified 
acquisition  threshold;”  in  its  place. 
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PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.203- 6  [Amended] 

125.  In  the  clause  at  52.203-6,  the 
date  of  the  clause  is  revised  to  read  (jUL 
1995),  and  at  the  end  of  paragraph  (c), 
add  the  phrase  “which  exceed 
$100,000.” 

52.203- 7  [Amended] 

126.  In  the  clause  at  52.203-7,  the 
date  of  the  clause  is  revised  to  read  (JUL 
1995)  and  at  the  end  of  paragraph  (c)(5) 
add  the  phrase  “which  exceed 
$100,000.” 

52.209-6  [Amended] 

127.  In  the  clause  at  52.209-6,  the 
date  of  the  clause  is  revised  to  read  (JUL 
1995)  and  in  the  second  sentence  of 
paragraph  (a)  and  in  paragraph  (b) 
remove  the  phrase  “the  small  purchase 
limitation  at  FAR  13.000”  and  insert 
“$25,000”. 

128.  Sections  52.213-2  and  52.213-3 
are  amended  by  revising  the 
introductory  paragraphs  and  removing 
the  derivation  lines  following  “(End  of 
clause)”  to  read  as  follows: 

52.213- 2  Invoices. 

As  prescribed  in  13.507(b),  insert  the 
following  clause: 

***** 

52.21 3- 3  Notice  to  supplier. 

As  prescribed  in  13.507(c),  insert  the 
following  clause: 

***** 

52.215- 1  [Amended] 

129.  Section  52.215-1  is  amended  by 
revising  the  clause  date  to  read  “(JUL 
1995)”;  in  paragraph  (a)  by  removing 
“small  piurchase  Umitation”  and 
inserting  “simpUfied  acquisition 
threshold”  in  its  place;  in  the  first 
sentence  of  paragraph  (c)  by  adding  the 
phrase  “,  exceeding  $100,000,”  after  the 
first  appearance  of  “subcontracts”;  and 
removing  the  derivation  lines  after 
“(End  of  clause)”. 

52.215- 2  [Amended] 

130.  In  the  clause  in  52.215-2,  the 
date  is  revised  to  read  “(JUL  1995)”,  and 
in  paragraph  (f),  “are  over  the  small 
purchase  limitation”  is  removed  and 
“exceed  the  simplified  acquisition 
threshold”  is  inserted  in  its  place. 

131.  Section  52.216-1  is  amended  by 
revising  the  introductory  paragraph  and 
removing  the  derivation  line  following 
“(End  of  clause)”  to  read  as  follows: 

52.21 6- 1  Type  of  contract 

As  prescribed  in  16.105,  complete  and 
insert  the  following  provision: 

***** 


52.219- 4  [Reserved] 

132.  Section  52.219-4  is  removed  and 
reserved. 

52.219- 5  [Amended] 

133.  Section  52.219-5  is  amended  by 
revising  the  date  of  the  clause  to  read 
“(JUL  1995)”;  and  in  paragraph  (c)(l)(ii) 
of  the  clause  by  removing  the  phrase 
“smedl  pvuchase  limitation”  and 
inserting  “simplified  acquisition 
threshold”  in  its  place. 

52.219- 7  [Amended] 

134.  Section  52.219-7  is  amended  by 
revising  the  date  of  the  clause  to  read 
“(JUL  1995)”;  and  in  paragraph  (c)(2)  of 
the  clause  by  removing  the  phrase 
“small  purchase  limitation”  and 
inserting  “simplified  acqmsition 
threshold”  in  its  place. 

135.  Section  52.220-1  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

52.220- 1  Preference  for  Labor  Surplus 
Area  Concerns. 

As  prescribed  in  20.103(b),  insert  the 
following  provision: 

***** 

136.  Section  52.220-2  is  amended  by 
revising  the  introductory  text;  revising 
the  date  of  the  clause  to  read  “(JUL 
1995)”;  in  paragraph  (c)(2)  of  the  clause 
by  removing  the  parenthetical  “(if  it 
exceeds  the  appropriate  small  purchase 
limitation  in  part  13  of  the  Federal 
Acquisition  Regvdation)”;  and  removing 
the  derivation  line  following  “(End  of 
clause)”.  The  revised  text  reads  as 
follows: 

52.220- 2  Notice  of  Total  Labor  Surplus 
Area  Set-Aside. 

As  prescribed  in  20.202,  insert  the 
following  clause: 

***** 

52.220- 3  [Amended] 

137.  Section  52.220-3  is  amended  by 
revising  the  date  of  the  clause  to  read 
“(JUL  1995)”;  removing  paragraph  (a) 
and  redesignating  paragraphs  (b),  (c), 
and  (d)  as  (a),  (b),  and  (c),  respectively; 
in  newly  designated  paragraph  (b)  by 
removing  the  phrase  “paragraph  ^) 
above”  and  inserting  “paragraph  (a)  of 
this  clause”  in  its  place;  and  removing 
the  derivation  lines  following  “(End  of 
clause)”. 

52.222-4  [Amended] 

138.  In  the  clause  at  52.222-4,  the 
date  is  revised  to  read  “(JUL  1995)”  and, 
in  the  first  sentence  of  paragraph  (e), 
following  “subcontracts”  the  first  time  it 
appears,  add  the  phrase  “,  exceeding 
$100,000,”. 

139.  Section  52.223-5  is  amended  in 
the  clause  by  revising  the  date  and 


paragraph  (b)  introductory  text  to  read 
as  follows: 

52.223-5  Certification  Regarding  A  Drug- 
Free  Workplace. 

***** 

Certification  Regarding  a  Drug-Free 
Workplace  (Jul  1995) 

*  *  *  *  * 

(b)  By  submission  of  its  offer,  the  offeror 
(other  than  an  individual)  responding  to  a 
solicitation  that  is  expected  to  exceed  the 
simplified  acquisition  threshold,  certifies  and 
agrees,  that  with  respect  to  all  employees  of 
the  offeror  to  be  employed  under  a  contract 
resulting  from  this  solicitation,  it  will — no 
later  than  30  calendar  days  after  contract 
award  (unless  a  longer  period  is  agreed  to  in 
writing),  for  contracts  of  30  calendar  days  or 
more  performance  duration;  or  as  soon  as 
possible  for  contracts  of  less  than  30  calendar 
days  performance  diuation,  but  in  any  case, 
by  a  date  prior  to  when  performance  is 
expected  to  be  completed — 
***** 

52.227- 1  [Amended] 

140.  In  the  clause  at  section  52.227- 

I,  revise  the  clause  date  to  read  “(JUL 
1995)”  and  in  paragraph  (b),  remove 
“$25,000”  after  the  word  “exceed”  and 
insert  “the  simpUfied  acquisition 
threshold”  in  its  place;  remove  the 
phrase  “under  or  over  $25,000”  and 
insert  “including  those  at  or  below  the 
simpUfied  acquisition  threshold”  in  its 
place;  and  remove  the  derivation  line 
after  “(End  of  clause)”. 

52.227- 3  [Amended] 

141.  In  section  52.227-3,  Alternate  m, 
revise  the  clause  date  to  read  “(JUL 
1995)”  and  remove  “$25,000”  and  insert 
“the  simpUfied  acquisition  threshold”. 

142.  The  introductory  paragraphs  in 
sections  52.236-2,  52.236-3,  52.236-6, 

52.236- 8,  52.236-9,  52.236-10,  52.236- 

II,  52.236-12,  52.236-15,  52.236-21, 
and  52.243-5  are  revised  and  the 
derivation  lines  are  removed  following 
“(End  of  clause)”  to  read  as  follows: 

52.236- 2  Differing  Site  Conditione. 

As  prescribed  in  36.502,  insert  the 
foUowing  clause: 

***** 

52.236- 3  Site  Investigation  and  Conditions 
Affecting  the  Work. 

As  prescribed  in  36.503,  insert  the 
following  clause: 

***** 

52.236- 6  Superintendence  by  the 
Contractor. 

As  prescribed  in  36.506,  insert  the 
following  clause: 

***** 
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52.236- a  Other  Contracts. 

As  prescribed  in  36.508,  insert  the 
following  clause: 

***** 

52.236- 0  Protection  of  Existing 
Vegetation,  Structures,  Equipment,  Utilities, 
and  Improvements. 

As  prescribed  in  36.509,  insert  the 
following  clause: 

*  '  *  *  *  * 

52.236- 10  Operations  and  Storage  Areas. 

As  prescribed  in  36.510,  insert  the 
following  clause: 

***** 

52.236- 11  Use  and  Possession  Prior  to 
Completion. 

As  prescribed  in  36.511,  insert  the 
following  clause: 

***** 

52.236- 12  Cleaning  Up. 

As  prescribed  in  36.512,  insert  the 
following  clause: 

***** 

52.236- 1 5  Schedules  for  Construction 
Contracts. 

As  prescribed  in  36.515,  insert  the 
following  clause: 

***** 

52.236- 21  Specifications  and  Drawings  for 
Construction. 

As  prescribed  in  36.521,  insert  the 
following  clause: 

***** 

52.243- 6  Changes  and  Changed 
Conditions. 

As  prescribed  in  43.205(e),  insert  the 
following  clause: 

***** 

52.244- 2  [Amended] 

143.  In  section  52.244-2,  Alternate  I, 
revise  the  parenthetical  date  to  read 
“(JUL  1995)”  and,  in  paragraph  (a)(2), 
remove  the  phrase  “small  purchase 
limitation”  and  insert  “simplified 
acquisition  threshold”  in  its  place. 

144.  Section  52.244-5  is  amended  by 
revising  the  introductory  text;  removing 
paragraphs  (a)  and  (b);  and  removing  the 
derivation  lines  following  “(End  of 
clause)”  to  read  as  follows: 

52.244- 5  Competition  in  Subcontracting. 
As  prescribed  in  44.204(e),  insert  the 

following  clause: 

***** 

145.  The  introductory  paragraphs  of 
sections  52.246-1,  52.246-7,  52.246-12, 

52.246- 16,  52.246-23,  52.246-24,  and 

52.246- 25  are  revised  and  the 
derivation  lines  following  “(End  of 
clause)”  are  removed  to  read  as  follows: 


52.246- 1  Contractor  Inspection 
Requirements. 

As  prescribed  in  46.301,  insert  the 
following  clause: 

***** 

52.246- 7  Inspection  of  Research  and 
Development— Fixed  Price. 

As  prescribed  in  46.307(a),  insert  the 
following  clause: 

***** 

52.246- 12  Inspection  of  Construction. 

As  prescribed  in  46.312,  insert  the 
following  clause: 

***** 

52.246- 1 6  Responsibilities  for  Supplies. 

As  prescribed  in  46.316,  insert  the 
following  clause: 

***** 

52.246- 23  Limitation  of  Uabiitty. 

As  prescribed  in  46.805,  insert  the 
following  clause: 

***** 

52.246- 24  Limitation  of  Liability — High- 
Value  Items. 

As  prescribed  in  46.805,  insert  the 
following  clause: 

***** 

52.246- 25  Limitation  of  Liability- 
Services. 

As  prescribed  in  46.805,  insert  the 
following  clause: 

***** 

146.  Section  52.247-1  is  amended  by 
adding  introductory  text,  and  removing 
paragraphs  (a)  and  (b)  and  the 
derivation  lines  following  “(End  of 
clause)”  to  read  as  follows: 

52.247- 1  Commercial  Bill  of  Lading 
Notations. 

As  prescribed  in  47.104-4,  insert  the 
following  clause: 

***** 

147.  Section  52.247-64  is  amended  by 
revising  the  introductory  text;  in  the 
clause  heading,  the  date  is  revised  to 
read  “(JUL  1995)”;  in  paragraph  (d), 
remove  the  words  “small  purchases  as 
described  in  48  CFR  13”  and  insert 
“contracts  at  or  below  the  simplified 
acquisition  threshold  as  described  in 
FAR  part  13”  in  their  place;  in 
paragraph  (e)(1),  remove  the  words 
“Small  purchases  as  defined  in  48  CFR 
13”  and  insert  “Contracts  at  or  below 
the  simplified  acquisition  threshold  as 
defined  in  FAR  part  13”  in  their  place; 
and  remove  the  derivation  line  after 
“(End  of  clause)”.  The  revised  text  reads 
as  follows: 


52.247-64  Preference  for  Privately  Owned 
U.S.-Flag  Commercial  Vessels. 

As  prescribed  in  47.507(a),  insert  the 
following  clause: 

***** 

148.  In  sections  52.249-8,  52.249-9, 
and  52.249-10  the  introductory 
paragraphs  are  revised  and  the 
derivation  lines  following  “(End  of 
clause)”  are  removed  to  read  as  follows: 

52.249- 8  Default  (Fixed-Price  Supply  and 
Service). 

As  prescribed  in  49.504(a)(1),  insert 
the  following  clause: 
***** 

52.249- 9  Default  (Fixed-Price  Research 
and  Development). 

As  prescribed  in  49.504(b),  insert  the 
following  clause:  ' 

***** 

52.249- 10  Default  (Fixed-Price 
Construction). 

As  prescribed  in  49.504(c)(1),  insert 
the  following  clause: 

***** 

PART  53— FORMS 

149.  Section  53.213  is  amended  by 
revising  the  heading,  the  introductory 
paragraph,  and  paragraphs  (a),  (c),  (e) 
heading,  and  (e)(1)  to  read  as  follows: 

53.213  Simplified  acquisition  procedures 
(SF’s  18,  30. 44, 1165,  OF’s  347, 348). 

The  following  forms  are  prescribed  as 
stated  below  for  use  in  simplified 
acquisition  procedures,  orders  imder 
existing  contracts  or  agreements,  and 
orders  from  required  sources  of  supplies 
and  services: 

(a)  SF 18  (Rev.  6/95),  Request  for 
Q^otations.  SF  18  prescribed  in  53.215- 
1(a),  shall  be  used  in  obtaining  price, 
cost,  delivery,  and  related  information 
fi'om  suppliers  as  specified  in  13.107(a). 

*  *  *  *  * 

(c)  SF  44  (Rev.  10/83),  Purchase  Order 
Invoice  Voucher.  SF  44  is  prescribed  for 
use  in  simplified  acquisition 
procedmes,  as  specified  in  13.505-3. 
***** 

(e)  OF  347  (6/95),  Order  for  Supplies 
or  Services,  and  OF  348  (10/83),  Order 
for  Supplies  or  Services — Schedule 
Continuation.  *  *  * 

(1)  To  accomplish  acquisitions  imder 
simplified  acquisition  procedures,  as 
specified  in  13.505-1. 
***** 

150.  Section  53.215-1  is  amended  by 
revising  the  introductory  paragraph;  and 
in  paragraph  (a)  by  revising  “(REV  5/ 
93)”  to  read  “(REV  6/95)”.  The  revised 
text  reads  as  follows: 
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53^1 5-1  Solicitation  and  receipt  of 
proposals  and  quotations. 

The  following  fbnns  are  prescribed,  as 
stated  below,  for  use  in  contracting  by 
negotiation  (except  for  construction, 
ardiitect-engineer  services,  or 
acquisitions  made  using  simpUfied 
acquisition  procedures): 
***** 

53.236-1  [Amended] 

151.  Section  53.236-1  is  amended  in 
paragraph  (e)  by  removing  two 
references  to  “small  purchase 
limitation”  and  inserting  “simplified 
acquisition  threshold”  in  both  places; 
by  adding  “6/95)”  immediately 
following  the  first  reference  to  “OF  347” 
in  paragraph  (f);  and  removing 
“contracts  of  $10,000  or  less”  and 
inserting  “contracts  imder  the 
simplified  acquisition  threshold”  in  its 
place. 

152.  Section  53.301-18  is  revised  to 
read  as  follows: 

53.301-18  SF  18  (REV  6/95),  Request  for 
Quotations. 
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BiLUNG  CODE  6820-EP-C 

153.  Section  53.302-347  is  revised  to 
read  as  follows: 

53.302-347  OF  347  (REV  6/95),  Order  for 
Supplies  or  Services. 


BILUNO  CODE  682&-EP-M 
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ORDER  FOR  SUPPLIES  OR  SERVICES 


OF  PAOCS 

I 


11.  KISWESS  CLASSIFICATION  {Ch0ck  appnpriau  Mm!) 


□  >■  SMALL _ □  h.  OTHEN  THAW  SMAU _  [j  c.  DISAOVAWTAOSD _ □  S.  I^EN-OWNEO 


13.  F.O.S.  POMT 

14.  GOVERNMENT  B/L  NO. 

16.  DELIVER  TO  F.O.S.  POMT  ON 
OR  BEFORE  (OMM 

IS.  DISCOUNT  TERMS 

IS.  PLACE  OF 

•.  MSPECnON 

b.  ACCEPTANCE 

17.  SCHEDULE  (S00  nvent  for  Rtftethiul 


AUTHOWZEO  FOA  LOCAL  AEPROOUCTION 
PmviotM  adiiion  not  uMbla 


OPTIONAL  FORM  347  IREV.  enei 
P»»«erib»d  by  QSA/FAR  4S  CFR  S3.21Slal 
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SUPPLEMENTAL  IWVOiCIWG  INFORMATION 

H  desired,  this  order  (or  a  copy  thereof)  may  be  used  the  Contractor  as  the  Contractor's  invoice,,  instead  of  a  separate  invoice, 
provided  the  following  statement,  (signed  and  dated)  is  on  (or  attached  to)  the  order:  "Payment  is  requested  in  the  amount  of 
$  .  No  other  invoice  will  be  submitted."  However,  if  the  Contractor  wishes  to  submit  an  invoice,  the  following  information 

must  be  provided:  contract  ruunber  (if  any),  order  iHjmber,  hern  rHjmber(s).  description  of  supplies  or  service,  sizes,  quantities,  unit 
prices,  and  extended  totals.  Prepaid  ^tipping  costs  wiU  be  indicated  as  a  sepmte  item  on  the  invoice.  Where  shipping  costs 
exceed  $10  (except  for  parcel  post),  the  billing  must  be  supported  by  a  bill  of  ladirtg  or  receipt.  When  several  orders  are  invoiced  to 
an  ordering  activity  during  the  same  billing  period,  consolidated  periodic  billings  are  encourag^. 

-  RECEIVING  REPORT  ^ 


Quantity  in  the  "Quantity  Accepted*  column  on  the  face  of  this  order  has  been:  Q  inspected.  □  accepted,  Q  received 
by  me  snd  conforms  to  contract.  Items  listed  below  have  been  rejected  for  the  reasons  indicated. 


SHIPMENT 

NUMBER 

DATE  RECEIVED 

SIGNATURE  OF  AlftMORIZEO  U.S.  GOV’T  REP. 

DATE 

_ 1 

TOTAL  CONTAMERS 

GROSS  WEIGHT 

RECEIVED  AT 

TITLE 

REPORT  OF  REJECTIONS 


OPTIONAL  FORM  347  (REV.  6/9SI  BACK 


(FR  Doc  95-16081  Filed  6-30-95;  8:45  am] 
BSJJNQ  COPE  6820-EP-C 


Part  V 

Department  of 
Education 


Bilingual  Education:  Academic  Excellence 
Awards;  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1995; 

Notices 


Monday 
July  3,  1995 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.003G] 

Bilingual  Education:  Academic 
Excellence  Awards  Notice  Inviting 
Applications  for  New  Awards  for  Rscal 
Year  (FY)  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  an  award  under  this 
program. 

I^rpose  of  Program:  This  program 
provides  assistance  to  promote  &e 
<  adoption  and  implementation  of 
bilingual  education,  special  alternative 
instruction  programs,  and  professional 
development  programs  that  demonstrate 
promise  of  assisting  limited  English 
proficient  (LEP)  children  and  youth  to 
meet  challenging  State  standards. 

Eligible  Applicants:  Local  educational 
agencies  (LEAs),  State  educational 
agencies,  institutions  of  higher 
'education,  and  nonprofit  organizations. 

Deadline  for  Transmittal  of 
Applications:  July  31, 1995. 

Deadline  for  Intergovernmental 
Review:  September  29, 1995. 

Available  Funds:  $1  million. 

Estimated  Range  of  Awards: 
$125,000-n$225.000. 

Estimated  Average  Site  of  Awards: 
$175,000. 

Estimated  Number  of  Awards:  6. 

Note:  The  Department  is  not  boimd  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
^plicable  Regulations: 

Tne  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-profit  Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  ^ucation 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Locd  Governments). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act — ^Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 


(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

Description  of  Program:  Fimds  under 
this  program  must  be  used  to  enhance 
the  capacity  of  States  and  LEAs  to 
provide  high  quality  academic  programs 
for  LEP  children  and  youth. 

In  addition,  recipients  of  fimds  must 
coordinate  activities  assisted  under  this 
program  with  activities  carried  out  by 
comprehensive  regional  assistance 
centers  assisted  under  part  A  of  title  XED 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended. 

Fimding  Priority  and  Selection 
Criteria:  The  priority  and  selection 
criteria  in  the  notice  of  funding  priority 
and  selection  criteria  for  this  program, 
as  published  elsewhere  in  this  issue  of 
the  Federal  Register,  apply  to  this 
competition. 

Intergovernmental  Review  of  Federal 
Programs:  This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regiilations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  Order 
is  to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  Order  12372.  If  you  want  to 
know  the  name  and  address  of  any  State 
Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
March  13, 1995  (60  FR 16713). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regiond,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.0. 12372 — 
CFDA#  84.003G,  U.S.  Ifepartment  of 
Education.  Room  6213, 600 
Independence  Avenue  SW., 

Washington,  DC  20202-6510. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Reconunendations  or 
comments  may  be  hand-delivered  until 


4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 
Instructions  for  transmittal  of 
applications: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.003G), 

Washington,  D.C.  20202-4725  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Eastern  time)  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA#  84.003G).  Room  #3633, 

Regional  Office  Building  #3,  7th  and  D 
Streets  SW.,  Washington,  D.  C.  20202- 
4725. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  tnail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center 
will  mail  a  G^t  Application  Receipt 
Acknowledgement  to  each  applicant.  If 
an  applicant  fells  to  receive  the 
notification  of  application  receipt 
within  15  days  ^m  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and  in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
and  suffix  letter  of  the  competition 
imder  which  the  application  is  being 
submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  three  parts,  plus  a 
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statement  regarding  estimated  public 
reporting  burden  and  various  assurances 
and  certiHcations.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4— 
88))  and  instructions. 

Part  II:  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

a.  Estimated  Public  Reporting  Burden. 

b.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

c.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 


d.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  This  form  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

e.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

All  applicants  must  submit  ONE 
original  signed  appfication,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  original  or  copy.  No  grant 
may.  be  awarded  unless  a  complete 
application  has  been  received. 

For  Further  Information  Contact: 
Mary  T.  Mahony,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  5609,  Switzer  Building, 
Washington,  D.C.  20202-6510. 
Telephone  (202)  205-8728.  Individuals 


who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  7453. 

Dated;  June  27, 1995. 

Eugene  E.  Garcia, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

BILUNO  CODE  4000-01-M 


34770 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Notices 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMt  Approval  Me.  OMt.0043 


AddcMl  (pniv  atf,  counly,  •um.  and  op  eod»): 


APanauaniTTiD  Appkcwit  UaMHiar 


a  o*n  aietivn  av  arAH  Sim  Application  uomihar 


4.  oah  atcaivn  av  mnua.  aoincv 


Organitational  Umt. 


Namv  and  laiaonona  numpai  at  ttia  pamn  to  ba  i 
iiM  appicatien  (piwa  arm*  codal 


a  tMacovn  naNTtncATtoN  NUMaia  iBMi: 


m 


a  TVPt  OF  APPLICATION: 

Q  Q  Cominuation  Q  Rmwon 

H  RaniNon.  aniar  aopropnM  lanar(t)  in  boMaa): 

□ 

□ 

A  incraaaa  Ainard 

e.  Oacraaaa  Award 

C  mcraaja  Durabon 

D  Oaoaata  Duration 

Othar  (spacriyj 

7.  TYPI  OP  APPLICANT;  ianlarappnopnaia  lanar  in  borj  l_1 

A.  Siaia 

H  Indspdndsnt  ScNw*  Oist 

B  County 

1.  Stata  ContfoSad  inobtubon  of  Highor  Laaming 

C  Municipal 

J.  PtwM  UnwarNty 

0  Townahip 

K.  Indian  Triba 

E  bMorataia 

L  bidividi'S 

F  Intarmumapal 

M  Piofit  Organuabon 

G  Spoaal  Diatnct 

N.  Othar  (Soaohr) 

a  NAMt  oa  nOCAAL  AOINCV: 

U.S.  Departanent  of  Education 


TTTiS;  Academic  Excellence  A»rards  Program 


la  AKIAS  APaacno  av  awejICT  |c>aaa  counitaa  $tamt.  aic.|. 


<1  aaoaoUD  aaojicT 


Start  Data  I  Endvig  Oau  I  a  Apphcani 


fOBSSsssssssir. 


la  nriMATio  iunoino: 


a  Fadaral 


D  Applicant 


c  Siatt 


d  Local 


a  Oihar 


I  Program  tncoma 


g  total 


lawAmiCATtONsuPjicTTowviiwivtTATiixicinivioNoeitnn  pnociut 
a  VES  THIS  PREAPPUCATtOt^APPUCATtON  WAS  MADE  available  TO  THE 
state  executive  order  12373  PROCESS  FOR  REVCW  ON 


b  NO  □  PROGRAM  IS  NOT  COVERED  BY  EO  12372 

□  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BV  STATE  FOR  REVCW 


17.  «  TNI  APPLICANT  OnjNOUtNT  ON  ANY  FCDBAAL  OtBTt 

n  Vaa  H  “Yaa*  attach  an  Npianatian.  Q  No 


ia  TO  TMt  atST  OF  MV  KNOWLIDOf  ANO  MUCF.  AU  OATA  IN  THIS  APPLICATtONPaiAPPUCATION  AM  1NUI  AND  COAMCT.  TNI  OOCUMINT  HAS  MIN  DULY 
AUTHOaiZIO  av  TMI  govt PNIMC  aoov  of  TNI  applicant  and  the  applicant  will  comply  WTTH  TMI  ATTACHIO  ASSUWANCta  ip  TMt  AfiltTANCE  IS  AWAPOn 


a  Tvpoo  Nam#  o'  Auinonrad  Rapraaantat'vo 


d  Signaiura  o'  Auihoniao  Rooraiontativa 


e  Talaphona  numoar 


a  Data  Signad 


•«ous  coitiont  Not  usaoia 


Authorized  for  Local  Reproduction 


^orm  . 

PtMcriMO  t)y  OMB  OfCk^  A- 102 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Notices  ,  34771 


INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item;  Entry:  Item:  Entrv: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letteHs)  in  the  space(s)  provided; 

— "New”  means  a  new  assistance  award. 

— "Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

— "Revision”  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  .showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofdcial  representative  must  be  on  Tile  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application. ) 


SF  424  (AEV  4eS)  B«c>< 


ED  FORM  NO.  524 


SECTION  C  -  OTHER  BUDGET  INFORMATION  (see  insi 
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INSTRUCTIONS  FOR  ED  FORM  NO.  524. 

General  Instructions 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

Section  A  •  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (aMe): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  1-11,  column  If):  ^ 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  12.  columns  la)-le): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested. 

Line  12.  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  ED  Form  524  (com.) 


Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to  provide  matching  funds  or  other  non* 
Federal  resources  to  the  project,  these  should  be  shown  for  each  applicable  budget 
category  on  lines  VII  of  Section  B. 

Lines  VII,  columns  (a)-(e): 

For  each  project  year  for  which  matching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each  applicable  budget  category. 

Lines  VII,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  non*Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (f): 

Show  the  total  amount  to  be  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  program  specific  instructions,  if  attachad. 

1.  Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount  of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and  base  on  which  fringe  benefits 
are  calculated. 

4.  Provide  other  explanations  or  comments  you  deem  necessary. 
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INSTRUCTIONS  FOR  APPLICATION  NARRATIVE 

Before  preparing  the  Application  Narrative  an  applicant 
should  read  carefully  the  description  of  the  progreun,  the 
information  regarding  priorities,  and  the  selection  criteria  the 
Secretary  uses  to  evaluate  applications.  >- 

The  narrative  should  encompass  each  function  or  activity  for 
which  funds  are  being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a  summary  of  the 
proposed  project; 

2.  Describe  the  proposed  project  in  light  of  each  of  the 
selection  criteria  in  the  order  in  which  the  criteria  are  listed 
in  the  notice  of  funding  priority  and  selection  criteria;  and 

3.  Include  any  other  pertinent  information  that  might 
assist  the  Secretary  in  reviewing  the  application. 

The  narrative  must  be  limited  to  no  more  than  40  double- 
spaced,  typed  pages  (on  one  side  only),  including  appendices. 
These  page  limits  apply  only  to  the  narrative  and  not  to  the 
application  forms,  assurances,  certifications,  and  attachments  to 
those  forms,  assurances,  and  certifications.  Applications  with 
narratives  that  exceed  these  page  limits  will  not  be  considered 
for  funding. 
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ESTIMATED  PUBLIC  REPORTING  BURDEN 

The  time  required  to  complete  this  information  collection  is 

estimated  to  average  100  hours  per  response,  including  the  time 

to  review  instructions,  search  existing  data  resources,  gather 

and  maintain  the  data  needed,  and  complete  and  review  the 

information  collection.  If  you  have  any  questions  concerning  the 

accuracy  of  the  time  estimate (s)  or  suggestions  for  Improving 

this  form,  please  write  to:  U.S.  Department  of  Education, 

Washington,  DC  20202>4651.  If  you  have  any  comments  or  concerns 

regarding  the  status  of  vour  individual  submission  of  this  form, 

write  directly  to: 

Office  of  Bilingual  Education 
and  Minority  Languages  Affairs 
U.S.  Department  of  Education 
600  Independence  Avenue,  SW. 

Washington,  DC  20202-6510 

(Information  collection  approved  under  0MB  control  number 
1885-0533.  Expiration  date:  6/98.) 
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ASSURANCES  ~  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  F^eral  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notifi^. 

As  the  duly  authorised  representative  of  the  applicant  I  certify  that  the  applicant: _ 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufRcient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com¬ 
pletion  of  the  project  d-^scribed  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  IS  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to;  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  (S  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  }  794),  which  prohibits  dis¬ 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C. §§  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abusej  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  |(  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  Rights  Act  of  1968  (42  U.S.C  § 
3601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statutefs)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchaMS. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  |§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  §S  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  i  276c  and  18 
U.S.C.  SS  874),  and  the  Contract  Work  Hotirs  and 
Safety  Standards  Act  (40  U.S.C.  S§  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Authorized  for  Local  Reproduction 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
develop^  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  If  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  S 
7401  et  seq.);  (g)  protection  of  undergro\ind  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  }S  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist. the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  ft  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


<!(SNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

ARRUCANT  ORGANIZATION 

DATE  SUBMITTED 
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CERTinCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  khould  refer  to  the  icgutetkxudladbclow  to  determine  thioeitifkatkm  to  which  dwyucraquirad  to  allMt  AwHcants 
should  alto  review  the  instructions  for  certification  indudwl  in  thermilations  before  completing  this  fonn.  Sipature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFk  Pan  82,  "New  Restnetions  on  LobbyinsL  and  34  CFR  Phn  85, 
*Goveminent»wide  Debarment  and  Suspense  (Nonprocurement)  and  Government-wide  ReoulrenienttferDnie-FreeWortarface 
(Grants).*  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  rdianoe  will  be  placed  when  the  uqMrtment 
^Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement 


L  LOBBYING 


As  required  by  Section  1352,  Title  31  of  the  UACodey  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agraement  over  $100X)00,  asdeined  at  34 
CFR  Part  82,  Sections  S2.10S  and  82.110,  the  applicard  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
pdd,  by  or  on  behalf  of  the  undersigned,  to  any  perwn  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conpess,  an  officer  or  emplo3ree 
of  Ginpess,  or  an  em;floyeeof  a  Member  of  Congress  in 
connection  with  the  nialang  of  any  Federal  grant  the  entering 
into  of  any  ox^erativc  agreement  and  the  extensioit 
continuaTOit  renewal,  amendmer^  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
beoi  pa^  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  cmpkqree  of  any  agency,  a 
Monber  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  coiuwction  with  this 
Feoeral  grant  or  cooperative  agreement  the  underugned  shall 
complete  and  submit  Standara  Form  -  LLL,  "Discloniie  Form 
to  R^rt  Lobbying,"  in  accordance  with  its  instructioiu; 


(c)  The  undersigned  shall  require  that  the  language  of  this 
certification  be  mcluded  in  the  award  documents  for  all 


subawards  at  all  tiers  (including  subgrants,  contracts  imder 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 
all  subiedpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Ddiannent  and 
Suspoisioiw  and  implemented  at  34  CFR  Put  85,  for 
prospective  partidnuits  in  primary  coveted  transactions,  as 
defined  at  34  C^  Part  85,  Satiofu  85.105  and  85.110— 

A  The  apfdicant  certifies  that  lit  and  its  principals: 

(a)  Are  not  presently  drtianed,  su^ended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  tiansactioiu  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  thieo'year  period  preying  this 
application  been  convicted  of  or  kad  a  civil  pigment  rendered 
agiunst  them  for  commission  of  fiaud  or  a  crinunal  offoise  in 
connection  arith  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  coirunission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  mal&g  false 
statements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  charged  by  a  governmental  entity  (Federal,  State,  or 
local)  with  commission  of  anv  of  the  offenses  enumerate  in 
paragraph  (1  )(b)  of  this  certification;  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
apcflication  had  one  or  nwre  public  transactions  (MeraL  State, 
or  locaO  terminated  for  cause  or  defauk;  and 

B.  Where  die  applicant  is  unable  to  certify  to  any  of  the 
statements  in  mis  oertifketion.  he  or  she  shall  attach  an 
explanation  to  this  ^rplkation. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dru^Hfee  Workplace  Act  of  1968,  and 
implemented  at  34  CFRTart  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkms  wAOS  and  &A10 - 

A  The  applkard  certifies  that  it  trill  or  will  continue  to 
provide  a  drug-fiee  woiiqilace  by. 

(a)  Publishing  a  statement  notifying  employees  that  the 
unlawful  manufocture,  distribution,  dispensing,  possession,  or 
use  of  a  controUed  subrtance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actkms  that  will  be  taken  against 
employees  for  violation  of  sudi  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  about— 

(1)  The  dangers  of  drug  abuse  in  die  workplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counading,  rehabUitedon,  and 
emplo^  assistance  programs;  and 

(4)  The  penalties  that  rruiy  be  imposed  upon  employees  for 
drug  amiae  violations  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  eadi  employee  to  be  engaged 
in  the  perfrumanoe  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  tmder  the 
granL  die  employee  vrill- 

(1)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  oriminu  drug  statute  occurring  in  the  worlqriace 
rw  later  than  five  calendar  days  after  such  conviction; 

(d  Notifying  die  ageiKy,  in  writing,  within  10  calendar  days 
ate  receiving  notin  under  subparagraph  (dXS  from  an 
employee  or  otherwise  receiving  actual  nmice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  induding  position  title,  to:  Dire^r,  Grants  arid 
Contracts  Service,  US.  Department  of  Education,  400 
Maryland  Avenue,  S.W.  (Room  3124,  GSA  Regional  Office 
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Buikling  No.  3),  Waddngton,  DC  20202-4571.  Nodoe  ihaU 
indude  the  identification  numbcKa)  of  oi^  affected  giant; 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVTOUALS) 


one  of  the  following  actions,  within  30  calendar  days 
notice  under  aubparanaph  (d)<2),  with  respect  to 
onvicteo- 


(OT) 
ofieoei' 
any  empk^^  who  is  so  con' 


(1)  Taking  appropriate  peraonnd  action  against  sudi  an 
employee,  up  to  and  including  tenninadon,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 


i  purposes  by  I 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  foith  effort  to  continue  to  maintain  a 
onig-free  woKplaoe  through  implementation  of  paragraphs 
(aXfo),  (d,  (d),  fo),  and  (0. 


B.  The  grantee  may  insert  in  the  space  povided  bdow  the 
siteCs)  for  the  performance  of  wwkdone  in  omnection  with  the 
^edfic  grant: 


Place  of  PerformaiKe  (Street  address,  dty,  county,  state,  zip 
code) 


As  required  by  the  Drug-Free  Workplace  Act  of  1968,  and 
implemented  at  34CFR 85,  Sulmart  F,  for  grantees,  as 
denned  at  34  cm  Pert  85,  Secdoiw  6A05  and  85j810 — 

A  As  a  condition  of  the  grant,  I  certify  that  I  wriD  not  engage  in 
the  uitlawful  manufocture,  diibibudon,  dispensing, 
possession,  or  use  of  a  controUed  substance  in  conducting  any 
acdvity  with  die  grant;  and 

R  If  convicted  of  a  criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  erant  activity,  1 
srill  report  the  convictiorv  in  writing,  within  lu  calendar  days 
of  the  conviction,  to:  Director,  Grants  and  Contracts  Service, 
US.  Department  of  Educattoo,  400  Mai^and  Avenue,  S.W. 
(Room  Sl24,  Regional  Office  Building  No.  3), 
Washington,  DC  202&-4571.  Notice  shalllndude  the 
identification  numbei<s)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representativeof  the  applicant,  I  herriiy  certify  that  the  applicant  will  comply  with  the  above  certifications. 


ED  80-0013 
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Certification  Regarding  Debarment,  Su^ension,  Ineligibility  and 
Voluntary  occlusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regi^tions  implementing  Executive  Order 
12549,  Debarment  and  Suspension,  34  tIFR  Part  85,  for  all  lower  tier  tnmsacUoiu  meeting  the  threslw>ld 
and  tier  requirements  stated  at  Section  85.110. 

Instructioiu  for  Certification 


2.  The  ceitificatton  in  this  clause  is  a  material 
representation  of  fact  upon  which  relianoe  was  placed 
wnen  this  transaction  was  entered  into.  If  His  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  renderea  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  whkh 
this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or  ddiarment. 


3.  The  prospective  lower  tier  participant  shall  provide 
immediate  written  notice  to  the  perron  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
tower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  "ddianed," 
"suspended,"  "ineligible,"  "lower  tier  coveted 
transaction,"  "partiapant,"  "perron,"  "primary  covered 
transaction,"  "principal,"  "proposal"  and  "voluntarily 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Defiiutioiu  and  Giverage  sections  of 
rules  implementing  Executive  Order  12549.  You  may 
contact  the  perron  m  which  this  proposal  is  submittro 
for  assistaiKe  in  obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  partidpant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  pe^n  who  is  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the  department  or 
ageiKy  with  which  this  transaction  originated. 


6.  The  prospective  lower  tier  participant  further 
agrees  oy  submitting  thisproposal  that  it  will 
include  the  clause  tided  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
tvithout  modification,  in  all  lower  tier  covoed 
transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions* 


7.  A  participut  in  a  covered  transaction  may  rely 
upon  a  certincation  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partidpant  may  dedde  the  method  and  frequency 
by  which  it  determines  the  eligibility  of  its 
pnndpals.  Eachpartidpaittmay,  butisnot 
required  to,  check  the  Nfonprocurement  List. 


8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  oause.  The  knowledge 
and  information  ofa  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  perron  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  coveru  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  nvith  a  perron  who  is 
suspended,  ddiarred,  ineligible,  or  voluntarily 
excluded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  induding  suspension  and/or  debarment. 


Certification 

(1)  The  prospective  lower.tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
principals  are  presently  deoarred,  suspended,  proposed  for  debarment,  oeclar^  ineligible,  or 
voluntarily  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  ageiKy. 

(2)  Where  the  prospective  lower  tier  p^dpiant  is  unable  to  certify  to  any  of  the  statements  in  this 
certitication,  such  (iiospective  participant  shall  attach  an  explanation  to  this  proposal. 


ED  80-0014, 9/90  (Replaces  GCS-009  (REV.  12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 


Complatt  rtib  ferni  to  dhdos*  lobbyini 
(Sot  itvtno  for  public 


f  octMtit*  pursuant  to  SI  U  13S2 
c  burdon  dhdosuroS 


1.  Typo  of  Ndoral  Adiaoi 

□  a.  eorttract. 

b.|rant _ - 

c.  coopt  ratKra  atratmarit 

d.  loan 

c.  loan  puaranttt 
i  loan  insuranct 


X  Status  of  Moral  Actitni 

□  a.  bid/offoi/appRcation 
b.  initial  aw«d 
c  poft*award 


Namt  and  Addrtaa  of  loportiiig  Eatlly: 

□  ftimt  □  Subawardtt 

Titf  .IHatown: 


X  toportTypet 

□  a.  Mdainno 
b.  mattrial  cnanft 
tor  Maltrlal  Cbatut  Only! 
yir  ■  quaittr 

data  of  last  rtport 


X  If  Itpoftini  Entity  in  No.  4  Is  Subawardtt,  Mtr  Namt 
and  Addr*esa  of  Mmt: 


Contretsional  District  it  knemm 


X  Federal  DepartmenyAgency: 


ressiofiai  District  if  known: 


7.  Ftdtral  Program  NamtiDetetipliosK 


X  Federal  Action  Numbte.  i  known: 


tX  a.  Name  and  Address  of  Lobbyittg  EntilY 

(it  indwiduil.  iul  name,  first  nartM,  M/h 


CFDA  Numbtr,  if  ^ipilicabit: 


X  Award  Amount  it  known: 

% 


X  Indhriduals  Performing  Strvictf  Undudkw  address  d 
.  diffoFont  from  No.  lOv 
I  (last  name,  first  nwne.  Mik 


It.  Amount  of  Payment  (chock  oil  that  opplyh 


□  actual  □  planrted 


IX  Form  of  Payment  fefrede  oil  thot  oppiyi: 

□  a.  cash 

□  b.  in-Und;  specify:  nature 

value  _ 


IX  TypeofPaymeat (efitdcaif dufiippfyh 

□  a.  retainer 

□  b.  otto-time  fet 

□  c.  commission 

□  d.  cotttingent  fet 

□  t.  deferred 

□  f.  other;  spedfy: _ 


IX  brief  Description  of  Strvices  Performed  or  to  be  Performed  and  Oatets)  of  Service,  indudirtg  officerfsk  tmployecit). 
or  Memberts)  contacted,  lor  Paymeid  Indicated  in  Item  it: 


IX  Continuation  Shcelts)'  SF>Ul-A  attacbod:  O  Ves 


IS.  UfamUiaB  wgaHil  Ikrnch  Ikb  Smb  b  MlkariMS  by  etk  31  l).S.C. 

MctbaUSS.  Tbh  rihrliuniT  rf  bbtroint  r-H*f—  * - t”***'***"*  Signature: 

•rbUapMwhkkiUUBctmplacadhylhcliCTalwvtwbMlkb  _  ^ 

UauMcUM  wai  BAdc  sr  •■Unrf  IsIa.  Ibb  dbdonre  b  raqoiiAd  iniwaU  Ia  Print  Name: 

31  U.SX.13S^  Ibb  iAfAnultAa  «4i  be  icpAitAd  to  ibe  CAAcro  •wir 

aaaaaSi  AAd  wB'bc  AVABAbk  Ibr  ptbik  iMpKtiAA.  Aar  ptfWA  wbA  fAb  to  Title  m 

■  Bt  Ibe  fAqabAd  dbclANR  OiB  be  nfajAU  to  A  chB  iMAAby  Af  AAl  bto  ibAB 

tlXasOaadBUtoArclhaBSIOO.SMrArta(bnch  failure.  Tciepbone  No,:. 


foderal  Use  Only. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF4XL,  DISCLOSURE  OF  LOBBYING  ACnVITIES 


This  dbdoture  fbfm  thall  be  completed  by  the  feporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  FMeral  action,  or  a  materiai  change  to  a  previous  filing,  pursuant  to  title  31  U5.C 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Mennber  of  Congreu,  an  officer  or 
employee  of  Congms,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF>LIL*A  Continuation  Sheet  for  adoitional  information  if  the  space  on  the  form  is  irudequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guida^  publish^  by  the  Office  of 
Management  and  Budget  for  additional  informauon. 

1.  Identify  the  type  of  covered  Federal  action  for  «vhich  lobbying  activity  Is  andfor  has  been  secured  to  infKience  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  chance  to  the 
information  pr^ously  reported,  enter  the  year  artd  quarter  in  which  the  chmge  occurred.  Enter  tfte  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  rtame,  address,  dty,  state  arKi  zip  code  of  the  repoitinc  entity.  Include  Congresskmal  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  oesigrtates  if  it  is,  or  expects  to  be.  a  prime 
or  subaward  redpient.  IdenUfy  the  tier  of  the  subowardee,  e.g.,  the  first  subawardee  of  the  ^me  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.  -If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  rume,  address,  dty,  state  and 

zip  code  of  the  prirrte  Federal  redpient  Indude  Congressional  District  if  krxrwn. 

6.  Enter  the  harrte  of  the  Federal  agertcy  making  the  award  or  loan  commitment.  Indude  at  least  orte  organizational 
level  below  agency  name,  if  krto^.  For  example.  Department  of  Transportation,  United  States  Coast  Ciurd. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (hem  1).  If  known,  enter  the  full 
Catalog  of  Federd  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loarts,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  anrtourKement  number;  the  contract 
grant  or  loan  award  number;  the  applicatiort/proposal  control  number  assigned  by  the  Federal  agertcy).  Include 
prefixes,  e.g.,  "RFP.DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)Enter  the  full  names  of  the  btdividualfs)  performing  sendees,  and  irtdude  full  address  if  different  from  10  (a). 

Enter  Last  Name,  First  Name,  and  Middle  Initial  (Mi). 

11.  Enter  the  amount  of  compensation  paid  or  reasortabiy  expected  to  be  paid  by  the  reporting  entity  (hem  4)  to  the 
lobbying  entity  (item  10).  Indicate  v^ether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Oieck 
aH  boxes  that  apply.  If  this  is  a  materiai  change  rt^rt,  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  tite  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  bvddrtd  contn'bution, 
specify  the  future  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  specify  future. 

14.  Provide  a  specific  and  detailed  description  of  the  services  tha|  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  senrices  rendered.  Include  alt  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidds.  Identify  the  Federal  offidai(s)  or  cmployee(s)  contacted  or  the  officeKs), 
employee(s),  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheetis)  is  attached. 

16.  The  certifying  offidal  shall  sign  and  date  the  form,  print  his^rer  rume,  title,  and  telephone  number. 


PuWk  reporting  burden  for  this  collection  of  information  is  estimated  to  average  30  mintues  per  response,  iiKluding  time  for  reviewing 
irtstructions,  searching  existing  dau  sources,  gathering  and  maintaining  tire  data  needed,  and  completing  and  reviewing  the  collection  of 
MorTTution  Sersd  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  coltection  of  information,  WKludir^  suggestions 
for  reducirtg  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348^)044),  Washiisgton.  D  C.  20S03 
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DEPARTMENT  OF  EDUCATION 

Bilingual  Education:  Academic 
Excellence  Awards 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  funding  priority  and 
selection  criteria  for  fiscal  year  (FT) 

1995. 

SUMMARY:  The  Secretary  establishes  the 
selection  criteria  for  evaluating 
applications  and  an  absolute  binding 
priority  under  the  Academic  Excellence 
Awards  program  for  FY  1995.  The 
Secretary  establishes  selection  criteria 
and  an  absolute  funding  priority  to 
support  those  applicants  that  have 
implemented  hi^  quality  education 
programs  and  have  been  nominated  by 
their  State  education  agency  (SEA)  for  a 
grant. 

EFFECTIVE  DATES:  This  notice  takes  effect 
on  August  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

MAry  T.  Mahony,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.,  Room  5609,  Switzer  Building, 
Washington,  DC  20202-6510. 

Telephone:  (202)  205-8728.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 

Academic  Excellence  Awards  program 
is  authorized  by  Title  Vn  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  as  amended  by  the 
Improving  America’s  Schools  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20, 1994)  (the  Act). 

Under  section  7133  of  the  Act,  this 
program  promotes  the  adoption  and 
implementation  of  bilingual  education, 
special  alternative  instruction  programs, 
and  professional  development  programs 
that  demonstrate  promise  of  assisting 
limited  English  proficient  (LEP) 
children  and  youth  to  meet  challenging 
State  standards  by  providing  grants  to 
SEAs,  local  educational  agencies, 
nonprofit  organizations,  and  institutions 
of  higher  education.  The  new  law 
represents  a  substantial  change  from 
previous  legislation  governing  the 
Academic  Excellence  Awards  program. 

The  Secretary  is  establishing  an 
absolute  priority  for  applications  that 
are  nominated  by  an  applicant’s  SEA 
and  that  have  been  implemented 
already  at  one  or  more  sites.  The 
Secretary  has  exempted  applications 
submitted  by  SEAs  from  the  nomination 
requirement  because  the  Secretary 
believes  that  an  application  submitted 
by  an  SEA  is  eqxiivalent  to  an  SEA 


nomination  of  the  application.  The 
Secretary  establishes  this  absolute 
priority  to  ensure  that  the  Department 
funds  only  exemplary  programs  that 
have  the  support  of  a  reliable  entity,  i.e., 
the  SEA,  that  is  familiar  with  the 
exemplary  program.  The  Secretary 
requires  the  applicant  to  have  an 
existing  model  site  to  show  that  it  is 
feasible  to  implement  the  exemplary 
program. 

Section  7133  of  the  Act  provides  that 
the  Secretary  must  establish 
effectiveness  criteria  for  a  peer  review  of 
applications  for  a  grant  under  this 
program.  In  accordance  with  this 
provision,  the  Secretary  will  consider 
the  effectiveness  of  the  exemplary 
program,  the  exemplary  program’s 
potential  for  adoption,  and  the 
applicant’s  dissemination  plan 
including  sustained  training,  evaluation 
plan,  and  coordination  strategies. 

'The  Secretary  believes  that  new 
selection  criteria  are  necessary  to  carry 
out  the  pvnposes  of  the  new  Academic 
Excellence  Awards  program  authority. 
The  new  criteria  offer  applicants 
flexibility  to  design  new  dissemination 
approaches  and  ensure  integration  with 
State  and  local  reform  efforts. 

Note:  This  notice  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Priority 

Under  34  CFR  75.105(c)(3)  and 
section  7133  of  the  Act,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
program  only  applications  that  meet  this 
absolute  priority: 

(a)  Applications  that  are  submitted  by 
local  educational  agencies,  nonprofit 
organizations,  and  institutions  of  higher 
education  must  be  nominated  by  their 
SEA.  (This  requirement  does  not  apply 
to  applications  submitted  by  SEAs.) 

This  nomination  must  be  included  with  . 
the  application  and  must  contain  an 
assurance  by  the  SEA  that  the 
applicant’s  program  is  exemplary  and 
consistent  with  the  State  plan  for 
systemic  educational  reform;  and 

(b)  All  the  exemplary  programs  that 
are  submitted  for  ^ding  under  this 
program  must  have  been  implemented 
already  at  one  or  more  model  sites. 
Applications  must  describe  how  all  the 
essential  elements  eff  the  exemplary 
programs  have  been  implemented  at 
these  model  sites. 


Selection  Criteria 

(a)  In  evaluating  applications  for 
grants  under  this  competition,  the 
Secretary  uses  the  following  criteria. 

(b)  The  maximum  score  for  all  of  the 
criteria  in  this  section  is  115  points. 

(c)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
following  the  heading  of  each  criterion. 

(d)  The  Secretary  evaluates  each 
application  for  a  grant  xmder  this 
program  by  using  the  following 
selection  criteria,  which  are  based  on 
section  7133  of  the  AcfT 

(1)  Evidence  of  effectiveness.  (25 
points)  'Fhe  extent  to  which  the 
exemplary  program  provides 
demonstrated  evidence  of  effectiveness 
in  assisting  LEP  students  to  attain  high 
academic  standards  and  challenging 
State  standards. 

(2)  Sound  research.  (15  points)  How 
well  the  pedagogical  approach  and 
materials  of  the  exemplary  program 
reflect  soimd  research  and  current 
professional  development  practices. 

(3)  Potential  for  adoption.  (20)  points 
The  extent  to  which  the  exemplary 
program  demonstrates  potential  for 
adoption  by  other  education  service 
providers. 

(4)  Management  plan.  (20  points) 

How  well  the  proposed  management 
plan  will  support — 

(i)  National  dissemination  of  the 
exemplary  program;  and 

(ii)  Sustain  training  for  teachers,  other 
educational  personnel,  parents,  and 
other  members  of  the  school 
commimities  where  the  exemplary 
program  will  be  adopted. 

(5)  Evaluation  plan.  (15  points)  'The 
extent  to  which  the  evaluation  plan 
includes  collection  of  impact  data  on 
student  learning  and  documentation  of 
the  outcomes  of  technical  assistance  at 
the  adoption  sites. 

(6)  Key  personnel.  (10  points)  The 
extent  to  which  key  personnel  have  the 
experience,  training,  and  skills  to 
implement  the  project  successfully. 

(7)  Coordination  of  activities.  (10 
points)  The  quality  of  the  applicant’s 
plan  to  coordinate  activities  with 
regional.  State,  and  local  reform  efforts 
to  assist  LEP  students. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportvmity  to  comment  on 
proposed  priorities  and  regulations. 
However,  in  order  to  make  timely  grant 
awards  in  FY  1995,  the  Director,  in 
accordemce  with  section  437(d)(1)  of  the 
General  Education  Provisions  Act,  has 
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decided  to  issue  this  final  notice  of 
funding  priority  and  selection  criteria, 
which  will  apply  only  to  the  FY 1995 
grant  competition. 

Intergovernmental  Review 
This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CHK  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 


partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 


Program  Authoritjr:  20  U.S.C  7453. 
Dated:  Jime  27, 1995. 

Eugene  E.  Garcia, 

Director,  Office  of  Bilingual  Education  and 
Minority  Uuiguages  Affairs. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.003G  Bilingual  Education: 
Academic  Excellence  Awards) 

[FR  Doc.  95-16203  Filed  6-30-95;  8:45  am] 
BOJJNG  cooe  4000-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5251-7] 

Announcement  and  Publication  of 
Rnal  Policy  Toward  Owners  of 
Property  Containing  Contaminated 
Aquifers 

SUMMARY:  This  policy  states  the  agency’s 
position  that,  subject  to  certain 
conditions,  where  hazardous  substances 
have  come  to  be  located  on  or  in  a 
property  solely  as  the  result  of 
subsurface  migration  in  an  aquifer  from 
a  source  or  sources  outside  the  property, 
EPA  will  not  take  enforcement  actions 
imder  CERCLA,  42  U.S.C.  108  and  107, 
against  the  owner  of  such  property  to 
require  the  performance  of  response 
actions  or  the  payment  of  response 
costs. 

FURTHER  INFORMATION  CONTACT:  Ellen 
Kandell,  Policy  and  Program  Evaluation 
Division,  Office  of  Site  Remediation 
Enforcement,  401  M  St.  S.W.,  2273-G, 
Washington,  D.C.  20460.  Phone:  703- 
603-8996,  Fax:  703-603-9117 

Dated;  June  21, 1995. 

Bruce  M.  Diamond, 

Director.  Office  of  Site  Remediation 
Enforcement. 

POUCY  TOWARD  OWNERS  OF  PROPERTY 
CONTAINING  CONTAMINATED  AQUIFERS 

I.  Statement  of  Policy 

Based  on  the  Agency’s  interpretation 
of  CERCLA,  existing  ^A  guidance,  and 
EPA’s  Superfund  program  expertise,  it 
is  the  Agency’s  position  that  where 
hazardous  substemces  have  come  to  be 
located  on  or  in  a  property  solely  as  the 
result  of  subsurface  migration  in  an 
aquifer  from  a  source  or  sources  outside 
the  property,  EPA  will  not  take 
enforcement  action  against  the  owner  of 
such  property  to  require  the 
performance  of  response  actions  or  the 
payment  of  response  costs.  ^  Further, 
EPA  may  consider  de  minimis 
settlements  imder  Section  122(g)(1)(B) 
of  CERCLA  where  necessary  to  protect 
such  landowners  from  contribution 
suits. 

This  Policy  is  subject  to  the  following 
conditions: 

(A)  The  landowner  did  not  cause, 
contribute  to,  or  exacerbate  the  release 
or  threat  of  release  of  any  hazardous 
substances,  through  em  act  or  omission. 
The  failure  to  take  affirmative  steps  to 
mitigate  or  address  groundwater 
contamination,  such  as  conducting 
groundwater  investigations  or  installing 


'  By  this  Policy,  EPA  does  not  intend  to 
compromise  or  affect  any  right  it  possesses  to  seek 
access  pursuant  to  Section  104(e)  of  CERCLA. 


groundwater  remediation  systems,  will 
not,  in  the  absence  of  exceptional 
circumstances,  constitute  an  “omission” 
by  the  landowner  within  the  meaning  of 
tffis  condition.  This  policy  may  not 
apply  where  the  property  contains  a 
groimdwater  well,  the  existence  or 
operation  of  which  may  afreet  the 
migration  of  contamination  in  the 
affected  aquifer.  These  cases  will 
require  fact-specific  analysis. 

(B)  The  person  that  caused  the  release 
is  not  an  agent  or  employee  of  the 
landowner,  and  was  not  in  a  direct  or 
indirect  contractual  relationship  with 
the  landowner.  In  cases  where  the 
landowner  acquired  the  property, 
directly  or  indirectly,  from  a  person  that 
caused  the  original  release,  application 
of  this  Policy  will  require  em  analysis  of 
whether,  at  the  time  ffie  property  was 
6u:quired,  the  landowner  knew  or  had 
reason  to  know  of  the  disposal  of 
hazardous  substances  that  gave  rise  to 
the  contamination  in  the  aquifer. 

(C)  There  is  no  alternative  basis  for 
the  landowner’s  liability  for  the 
contaminated  aqmfer,  such  as  liability 
as  a  generator  or  transporter  imder 
Section  107(a)  (3)  or  (4)  of  CERCLA,  or 
liability  as  an  owner  by  reason  of  the 
existence  of  a  source  of  contamination 
on  the  landowner’s  property  other  than 
the  contamination  that  migrated  fn  an 
aquifer  from  a  source  outside  the 
property. 

In  appropriate  circumstances,  EPA 
may  exercise  its  discretion  under 
Section  122(g)(1)(B)  to  consider  de 
minimis  settlements  with  a  landowner 
that  satisfies  the  foregoing  conditions. 
Such  settlements  may  be  particularly 
appropriate  where  such  a  landowner 
has  been  sued  or  threatened  with 
contribution  suits.  EPA’s  Guidance  on 
Landowner  Liability  and  Section 
122(g)(1)(B)  De  Minimis  Settlements  * 
should  be  consulted  in  connection  with 
this  circumstance. 

In  exchange  for  a  covenant  not  to  sue 
from  the  Agency  and  statutory 
contribution  protection  under  Sections 
113(f)(2)  and  122(g)(5)  of  CIIRCLA,  EPA 
may  seek  consideration  from  the 
landowner ,3  such  as  the  landowner’s 
full  cooperation  (including  but  not 


2  See  Guidance  on  Landowner  Liability  Under 
Section  107(a)(1)  of  CERCLA,  De  Minimis 
Settlements  under  Section  122(g)(1)(B)  of  CERCLA, 
and  Settlements  with  Prospective  Purchasers  of 
Contaminated  Property,  OSWER  Directive  No. 
9835.9;  Tune  6, 1989,  54  FR  34235  (August  18, 1989) 
(hereinafter  “Guidance  on  Landowner  Liability  and 
Section  122(g)(1)(B)  De  Minimis  Settlmnents"). 

3  A  more  complete  discussion  of  the  appropriate 
consideration  that  may  be  sought  under  Section 
122(g)(1)(B)  settlements  is  contained  in  Section 
lV.B.3.a.  of  Guidance  on  Landowner  Liability  and 
Section  122(g)(1)(B)  De  Minimis  Settlements,  supra 
note  2. 


limited  to  providing  access)  in 
evalimting  the  need  for  and 
implementing  institutional  controls  or 
any  other  response  actions  at  the  site.'* 

'Ifre  Agency  intends  to  use  its  Section 
104(e)  information  gathering  authority 
under  CER(XA,  42  U.S.C,  9604(e),  as 
appropriate,  to  verify  the  presence  of  the 
conditions  under  which  the  Policy 
would  be  applied,  unless  the  source  of 
contamination  and  lack  of  culpability  of 
the  property  owner  are  otherwise  clear 
Accordingly,  failure  by  an  property 
owner  to  provide  certified  responses  to 
EPA’s  information  requests  may,  by 
itself,  he  grounds  for  ]^A  to  decline  to 
ofrer  a  Section  122(g)(1)(B)  de  minimis 
settlement. 

n.  Discussion 
A.  Background 

Nationwide  there  are  numerous  sites 
that  are  the  subject  of  response  actions 
under  CERCLA  due  t^  contaminated 
groimdwater.  Approximately  85%  of  the 
sites  on  the  National  Priorities  List  have 
some  degree  of  groundwater 
contamination.  Natural  subsurface 
processes,  such  as  infiltration  and 
groundwater  flow,  often  carry 
contaminants  relatively  large  distances 
from  their  sources.  Thus,  the  plume  of 
contaminated  groundwater  may  be 
relatively  long  and/or  extend  over  a 
large  area.  For  this  reason,  it  is 
sometimes  difficult  to  determine  the 
source  or  sources  of  such 
contamination. 

Any  person  owning  property  to  which 
contamination  has  migrated  in  an 
aquifer  faces  potential  uncertainty  with 
respect  to  liability  as  an  "owner”  under 
Section  107(a)(1)  of  CIIRCLA,  42  U.S.C. 
9601(a)(1),  even  where  such  owner  has 
had  no  participation  in  the  handling  of 
haz€irdous  substances,  and  has  taken  no 
action  to  exacerbate  the  release. 

Some  owners  of  property  containing 
contaminated  aquifers  have  experienced 
difficulty  selling  these  properties  or 
obtaining  financing  for  development 
because  prospective  purchasers  and 
lenders  sometimes  view  the  potential 
for  (3ERCLA  liability  as  a  significant 
risk.  The  Agency  is  concerned  that  such 
unintended  effects  are  having  an 
adverse  impact  on  property  owners  and 


4  The  Agency  has  developed  guidance  which 
explains  the  authorities  and  procedures  by  which 
EPA  obtains  access  or  information.  See  Entry  and 
Continued  Access  imder  CERCLA,  OSWER 
Directive  *9829.2,  June  5, 1987;  Guidance  on  Use 
and  Enforcement  of  CERCLA  Information  Requests 
and  Administrative  Subpoenas,  OSWER  Directive 
9834.4-A,  August  25,  1988. 

i  See  Guidance  on  Landovmer  Liability  and 
Section  122(g)(1)(B)  De  Minimis  Settlements,  supra 
note  2,  for  an  outline  of  the  types  of  information 
which  should  be  provided  by  the  landowner  to 
support  a  request  for  a  de  minimis  settlement. 
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on  the  ability  of  communities  to  develop 
or  redevelop  property. 

EPA  is  issmng  this  policy  to  address 
the  concerns  raised  by  owners  of 
property  to  which  contamination  has 
migrated  in  an  aquifer,  as  well  as 
lenders  and  prc^ective  purchasers  of 
such  property.  The  intent  of  this  policy 
is  to  lower  the  barriers  to  transfer  of 
such  property  by  reducing  uncertainty 
regar^g  the  possibility  &at  EPA  or 
third  pa^es  may  take  actions  ageiinst 
these  landowners. 

B.  Existing  Agency  Policy 

This  policy  is  related  to  other 
guidance  that  EPA  has  issued.  The 
Agency  has  previously  published 
guidance  on  issues  of  landowner 
liability  emd  de  minimis  landowner 
settlements.®  Moreover,  in  other  EPA 
poUcies,  EPA  has  asserted  its 
enforcement  discretion  in  determining 
which  parties  not  to  pursue.'^ 

C.  Basis  for  the  Policy 

1.  The  Section  107(b)(3)  Defense 

Section  107(a)(1)  of  CERCLA  imposes 
liability  on  an  owner  or  operator  of  a 
"facility”  from  which  there  is  a  release 
or  threatened  release  of  a  hazardous 
substance.*  A  "facility”  is  defined  under 
Section  101(9)  as  including  any  "area 
where  a  hazardous  substance  has  *  *  * 
come  to  be  located.”  The  standard  of 
liability  imposed  tmder  Section  107  is 
strict,  and  me  government  need  not 
prove  that  an  owner  contributed  to  the 
release  in  any  manner  to  establish  a 
prima  facie  case.®  However,  Section 
107(b)(3)  provides  an  affirmative 
defense  to  liability  where  the  release  or 
threat  of  release  was  caused  solely  by 
"an  act  or  omission  of  a  third  party 


«  See  Guidance  on  Landowner  Liability  and 
Section  122(g)(1)(B)  De  Minimis  Settlements,  supra 
note  2.  This  guidance  analyzes  the  language  in 
Sections  107(b)(3)  and  122(g)(1)(B)  of  CERCXA. 

''  See,  e.g..  Policy  Towards  Owners  of  Residential 
Property  at  Superhmd  Sites,  OSWER  Directive 
#9834.6,  Quly  3, 1991)  (hereinafter  "Residential 
Property  Owners  Polic/’)  (stating  Agency  policy 
not  to  t^  enforcement  actions  against  an  owner  of 
residential  property  unless  homeowner’s  activities 
led  to  a  release);  National  Priorities  List  for 
Uncontrolled  Hazardous  Waste  Sites,  60  FR  20330, 
20333  (April  25, 1995).  In  this  notice  the 
Residential  Property  Owners  Policy  was  applied  to 
"*  *  *  residential  property  owners  whose  property 
is  located  above  a  groundwater  plume  that  is 
proposed  to  or  on  the  NPL,  where  the  residential 
property  owner  did  not  contribute  to  the 
contamination  of  the  site.”  See  also.  Interim  Policy 
on  CERCLA  Settlements  Involving  Municipalities  or 
Municipal  Waste,  OSWER  Directive  No.  9834.13, 
(December  6, 1989). 

*  EPA  has  taken  the  position  that  lessees  may  be 
"owners”  for  purposes  of  liability.  See  Guidarice  on 
Landownor  Liability  and  Section  122(gKl)(B)  De 
Minirrus  Settlements,  supra  note  2,  footnote  10. 

’See,  e.g.,  U.S.  v.  R.W.  Meyer,  Inc.,  889  F.2d  1497, 
1507  (6th  C^.  1989)("CERCLA  contemplates  strict 
liability  for  landovmers”). 


Other  than  an  employee  or  agent  of  the 
defendant,  or  than  one  whose  act  or 
omission  occurs  in  connection  with  a 
contractual  relationship  existing 
directly  or  indirectly  with  the  defendant 
*  *  ’‘"In  order  to  invoke  this  defense, 
the  defendant  must  additionally 
establish,  by  a  preponderance  of  the 
evidence,  t^t  "(a)  he  exercised  due  care 
with  respect  to  the  hazardous  substance 
concerned  taking  into  consideration  the 
characteristics  of  such  hazardous 
substance,  in  light  of  all  relevant  facts 
and  circumstances,  and  (b)  he  took 
precautions  against  foreseeable  acts  or 
omissions  of  any  such  third  party  and 
the  consequences  that  could  foreseeably 
result  from  such  acts  or  omissions.”  42 
U.S.C;  §  9607(b)(3). 

a.  Due  Care  and  Precautions.  An 
owner  of  property  may  typically  be 
unable  to  detect  by  reasonable  means 
when  or  whether  hazardous  substances 
have  come  to  be  located  beneath  the 
property  due  to  subsurface  migration  in 
an  aquifer  from  a  source  or  sources 
outside  the  property.  Based  on  EPA’s 
interpretation  of  C^CLA,  it  is  the 
Agency’s  position  that  where  the  release 
or  threat  of  release  was  caused  solely  by 
an  unrelated  third  party  at  a  location  ofi 
the  landowner’s  property,  the 
landowner  is  not  required  to  take  any 
affirmative  steps  to  investigate  or 
prevent  the  activities  that  gave  rise  to 
the  original  release  in  order  to  satisfy 
the  "due  care”  or  "precautions” 
elements  of  the  Section  107(b)(3) 
defense. 

Not  only  is  groundwater 
contamination  difficult  to  detect,  but 
once  identified,  it  is  often  difficult  to 
mitigate  or  address  without  extensive 
studies  and  pump  and  treat 
remediation.  Based  on  EPA’s  technical 
experience  and  the  Agency’s 
interpretation  of  CERCLA,  EPA  has 
concluded  that  the  failure  by  such  an 
owner  to  take  affirmative  actions,  such 
as  conducting  groundwater 
investigations  or  installing  groundwater 
remediation  systems,  is  not,  in  the 
absence  of  exceptional  circumstances,  a 
failure  to  exercise  "due  care”  or  "take 
precautions”  within  the  meaning  of 
Section  107(b)(3). 

The  latter  conclusion  does  not 
necessarily  apply  in  the  case  where  the 
property  contains  a  groundwater  well 
and  the  existence  or  operation  of  this 
well  may  affect  the  migration  of 
contamination  in  the  afiected  aquifer.  In 
such  a  case,  application  of  the  "due 
care”  and  "precautions”  tests  of  Section 
107(b)(3)  and  evaluation  of  the 
appropriateness  of  a  de  minimis 
settlement  under  Section  122(g)(1)(B) 
require  a  fact-specific  analysis  of  the 
circumstances,  including,  but  not 


limited  to,  the  impact  of  the  well  and/ 
or  the  owner’s  use  of  it  on  the  spread 
or  conteunment  of  the  contamination  in 
the  aqmfer.  Accordingly,  this  Policy 
does  not  apply  in  the  case  where  the 
property  contains  a  groimdwater  well, 
the  existence  or  operation  of  which  may 
affect  the  migration  of  contamination  in 
the  afiected  aquifer.  In  such  a  ceise, 
however,  the  landowner  may  choose  to 
assert  a  Section  107(b)(3)  defense, 
depending  on  the  case  specific  facts  and 
circumstances,  and  EPA  may  still 
exercise  its  discretion  to  enter  into  a 
Section  122(g)(1)(B)  de  minimis 
settlement. 

b.  Contractual  Relationship.  The 
Section  107(b)(3)  defense  is  not 
available  if  the  act  or  omission  causing 
the  release  occurred  in  connection  with 
a  direct  or  indirect  contractual 
relationship  between  the  defendant  and 
the  third  party  that  caused  the  release. 
Under  Se^on  101(35)(A)  of  CER(XA,  a 
"contractual  relationship”  for  this 
purpose  includes  any  land  contract, 
deed,  or  instrument  transferring  title  to 
or  possession  of  real  property,  except  in 
hmited  specified  circumstances.  Thus, 
application  of  the  defense  in  the 
circmnstances  addressed  by  this  Policy 
requires  an  examination  of  whether  the 
landowner  acquired  the  property, 
directly  or  indirectly,  fixim  a  person  that 
caused  the  original  release.  An  example 
of  this  scenario  would  be  where  the 
property  at  issue  wets  originally  part  of 
a  larger  parcel  owned  by  the  person  that 
caused  ffie  release.  If  the  larger  parcel 
was  subsequently  subdivided,  and  the 
subdivided  property  was  eventually 
sold  to  the  current  landowner,  there 
may  be  a  direct  or  indirect  "contractual 
relationship”  between  the  person  that 
caused  the  release  and  the  current 
landowner.  ^ 

Even  if  the  landowner  acqudred  the 
property,  directly  or  indirectly,  from  a 
person  that  caused  the  origin^  release, 
this  may  or  may  not  constitute  a 
"contractual  relationship”  within  the 
meaning  of  Section  101(35)(A), 
precluding  the  availability  of  the 
Section  107(b)(3)  defense.  Land 
contracts  or  instruments  transferring 
title  are  not  considered  "contractual 
relationships”  if  the  land  was  acquired 
after  the  disposal  or  placement  of  the 
hazardous  substances  on,  in  or  at  the 
facility  imder  Section  101(35)(A)  and 
the  landowner  estabUshes,  pursuant  to 
Section  101(35)(A)(i),  that,  at  the  time  of 
the  acquisition,  the  landowner  "did  not 
know  and  had  no  reason  to  know  that 
any  hazardous  substance  which  is  the 
subject  of  the  release  *  *  *  was 
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disposed  of  on,  in,  or  at  the  facility.” 
Thus,  in  the  subdivision  scenario 
described  above,  the  ourent  landowner 
might  still  qualify  for  the  Section 
107(b)(3)  defense  if  he  or  she  did  not 
know  or  have  reason  to  Icnow  that  the 
original  landowner  had  disposed  of 
hazardous  substances  elsewhere  on  the 
larger  parcel. 

2.  Settlements  Under  Section 
122(g)(1)(B) 

To  address  concerns  that  strict 
liability  imder  Section  107(a)(1)  coiild 
cause  inequitable  results  with  respect  to 
landowners  who  had  not  been  involved 
in  hazardous  substance  disposal 
activities.  Congress  authorized  the 
Agency  to  enter  into  de  minimis 
settlements  with  certain  property 
owners  imder  Section  122(g)(1)(B)  of 
CERCLA,  42  U.S.C.  9622  (g)(1)(B). 

Under  this  Section,  when  the  Agency 
determines  that  a  settlement  is 
“practicable  and  in  the  pubUc  interest,” 
it  “shall  as  promptly  as  possible  reach 
a  final  settlement”  if  the  settlement 
“involves  only  a  minor  portion  of  the 
response  costs  at  the  facility  concerned” 
and  the  Agency  determines  that  the 
potentially  responsible  party:  “(i)  is  an 
owner  of  the  real  property  on  or  in 
which  the  facility  is  located;  (ii)  did  not 
conduct  or  permit  the  generation, 
transportation,  storage,  treatment  or 
disposal  of  any  hazardous  substance  at 
the  facility:  and  (iii)  did  not  contribute 
to  the  release  or  threat  of  release  *  *  * 
through  any  act  or  omission.”  " 

The  requirements  which  must  be 
satisfied  in  order  for  the  Agency  to 
consider  a  settlement  with  landowners 
under  the  de  minimis  settlement 
provisions  of  Section  122(g)(1)(B)  are 
substantially  the  same  as  the  elements 
which  must  be  proved  at  trial  in  order 
for  a  landowner  to  establish  a  third 
party  defense  under  Section  107(b)(3), 
as  described  above.  ** 

D.  Use  of  the  Policy 

This  Policy  does  not  constitute 
rulemaking  by  the  Agency  and  is  not 
intended  and  cannot  be  relied  on  to 
create  a  right  or  a  benefit,  substantive  or 
procedure,  enforceable  at  law  or  in 
equity,  by  any  person.  Furthermore,  the 


Section  101(35)(A)  also  excludes  from  the 
definition  of  “contractual  relationship"  certain 
acquisitions  of  property  by  government  entities  and 
certain  acquisitions  by  inheritance  or  bequest,  so 
long  as  the  other  requirements  of  Section  101(3S)(A) 
are  met.  See  42  U.S.C.  101(35KA)  (ii)  and  (iii). 

»  A  detailed  discussion  of  each  of  these 
components  of  Section  122(g)(1)(B)  and  guidance 
on  structuring  settlements  tmder  tUs  Section  are 
provided  in  the  Guidance  on  Landowner  Liability 
and  Section  122(g)(1)(B)  De  Minimis  Settlements. 
supra  note  2. 

»Id. 


Agency  may  take  action  at  variance  with 
this  Policy. 

For  furtner  information  concerning 
this  Policy,  please  contact  Ellen  Kandell 
in  the  Office  of  Site  Remediation 
Enforcement  at  (703)  603-8996. 

[FR  Doc.  95-16283  Filed  6-30-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5252-1] 

Announcement  and  Publication  of 
Guidance  on  Agreements  With 
Prospective  Purchasers  of 
Contaminated  Property  and  Model 
Prospective  Purchaser  Agreement 

SUMMARY:  The  new  prospective 
purchaser  guidance  supersedes  previous 
Agency  policy  on  when  the  Agency  will 
provide  a  covenant  not  to  sue  a 
prospective  purchaser  of  contaminated 
property  imder  CERCLA.  Previous 
guidance,  issued  in  June  1989,  entitled 
“Guidance  on  Landowner  Liability 
under  Section  107(a)  of  CERCLA,  De 
Minimis  Settlements  under  Section 
122(g)(1)(B)  of  CERCLA,  and 
Settlements  with  Prospective  Purchasers 
of  Contaminated  Property”  (OSWER 
Directive  No.  9835.9  and  54  FR  34235 
(Aug.  18, 1989),  had  two  separate  parts, 
including  a  model  administrative  order 
and  a  model  consent  decree  for  de 
minimis  landowner  settlements.  The 
first  part  of  the  previous  guidance, 
landowner  liability/the  innocent 
landowner  defense  and  the  Agency’s 
use  of  de  minimis  landowner 
settlements  including  model  agreements 
to  use  in  such  settlements  remains 
Agency  Policy.  The  section  of  the 
guidance  dealing  with  prospective 
purchasers  is  changed  by  new  guidance 
approved  May  24, 1995. 

m  an  effort  to  promote  cleanup  for  the 
beneficial  reuse  and  development  of 
contaminated  properties,  EPA  is 
expanding  the  criteria  by  which  it  will 
consider  entering  into  prospective 
purchaser  agreements.  EPA  will 
consider  such  agreements  if  the 
agreement  results  in  either  (1)  a 
substantial  direct  benefit  to  the  Agency 
in  terms  of  cleanup  or  funds  for  cleanup 
or  (2)  a  substantial  indirect  benefit  to 
the  community  coupled  with  a  lesser 
direct  benefit  to  the  Agency. 
Additionally,  the  new  guidance  should 
enable  the  Agency  to  enter  into  more 
prospective  purchaser  agreemmits  by 
expanding  the  universe  of  eligible  sites. 
A  model  prospective  purchaser 
agreement  has  also  been  developed  and 
is  part  of  the  new  guidance. 


FOR  FURTHER  INFORMATION  CONTACT: 

Additional  information  on  the 
prospective  purchaser  policy  is 
available  firom  Lori  Boughtou  ((703) 
603-8959)  or  Elisabeth  Freed  ((703) 
603-8936)  in  the  Office  of  Site 
Remediation  Enforcement,  402  M  St., 
S.W.,  2273-G,  Washington,  D.C.  20460. 
Information  regarding  the  model 
prospective  purchaser  agreement  and 
site  specific  prospective  purchaser 
inquiries  should  be  directed  to  Helen 
Keplinger  ((202)  260-7116)  in  the  Office 
of  Site  Remediation  Enforcement,  401  M 
St.  S.W.,  2272,  Washington,  D.C.  20460. 

Dated;  June  21, 1995. 

Bruce  M.  Diamond, 

Director,  Office  of  Site  Remediation 
Enforcement. 

Memorandum 

Subject:  Guidance  on  Agreements  with 

Prospective  Purchasers  of  Contaminated 
Property 

From:  Steven  A.  Herman,  Assistant 

Administrator,  Office  of  Enforcement 
and  Compliance  Assurance 
To:  Regional  Administrators,  Regions  I-X; 
Regional  Counsel,  Region  I-X;  Waste 
Management  Division  Directors,  Regions 
I-X 

This  memorandum  transmits  the  guidance 
and  model  agreement  concerning  prospective 
purchasers  of  contaminated  Superfund 
property.  The  attached  guidance  supersedes 
the  Agency  policy  issued  in  June  1989, 
entitled  “Guidance  on  Landowner  Liability 
under  Section  107(a)  of  CERCLA,  De  Minimis 
Settlements  under  Section  122(g)(1)(B)  of 
CERCLA,  and  Settlements  with  Prospective 
Purchasers  of  Contaminated  Property” 
(OSWER  Directive  No.  9835.9  and  54  FR 
34235  (Aug.  18, 1989).  The  1989  guidance 
limited  the  use  of  these  covenants  to 
situations  where  the  Agency  planned  to  take 
an  enforcement  action,  and  where  the 
Agency  received  a  substantial  benefit  for 
cleanup  of  the  site  by  the  purchaser,  not 
otherwise  available.  In  an  efibrt  to  promote 
cleanup  for  the  beneficial  reuse  and 
development  of  these  properties,  EPA  is 
expanding  the  circumstances  under  which  it 
will  consider  entering  into  prospective 
purchaser  agreements. 

Additional  information  on  this  policy  is 
available  from  Lori  Boughton  ((703)  603- 
8959)  or  Elisabeth  Freed  ((703)  603-8936)  in 
the  (Office  of  Site  Remediation  Enforcement. 
Information  regarding  the  model  agreement 
and  site  specific  inquiries  should  be  directed 
to  Helen  Keplinger  ((202)  260-7116)  in  the 
Office  of  Site  Remediation  Enforcement. 

GUIDANCE  ON  SETTLEMENTS  WITH 
PROSPECTIVE  PURCHASERS  OF 
CONTAMINATED  PROPERTY 

I.  Purpose 

This  document  supersedes  EPA’s 
policy  on  agreements  with  prospective 
purchasers  of  contaminated  property  as 
set  forth  in  the  June  6, 1989,  policy 
document  entitled  “Guidance  on 
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Landowner  Liability  under  Section 
107(a)  of  CERCLA,  De  Minimis 
Settlements  under  Section  122(g)(1)(B) 
of  CERQA,  and  Settlements  with 
Prospective  Purchasers  of  Contaminated 
Property”  •  ("the  1989  guidance”).  This 
revised  guidance  reflects  both  Agency 
experience  in  implementing  the  1989 
guidance  and  changes  to  that  guidance 
that  EPA  believes  are  needed. 

During  the  past  several  years,  EPA  has 
entered  into  a  number  of  prospective 
purchaser  agreements  to  enable 
purchasers  to  buy  contaminated 
property  for  cleanup,  redevelopment  or 
reuse.  The  1989  guidance  required  EPA 
to  receive  substantial  benefits  in  terms 
of  work  or  reimbiursement  of  response 
costs  that  otherwise  would  not  have 
been  available.  While  some  agreements 
required  performance  of  cleanup  work 
on  contaminated  parcels  prior  to  their 
redevelopment,  others  provided 
covenants  not  to  sue  for  piurchase  of 
uncontaminated  portions  of  larger 
Superfund  sites.  EPA’s  experience  has 
demonstrated  that  prospe^ve 
purchaser  agreements  ifoght  be  both 
appropriate  and  benefid^  in  more 
dnnunstances  than  contemplated  by  the 
1989  guidance.  The  Agency  now 
believes  that  it  may  be  appropriate  to 
enter  into  agreements  renting  in 
somewhat  i^uced  benefits  to  the 
Agency  through  cleanup  or  response 
costs  or  in  benefits  that  also  may  be 
available  from  other  parties.  These 
agreements  in  turn  should  provide 
substantial  benefits  to  the  community 
through  the  creation  or  retention  of  jobs, 
productive  use  of  abandoned  property, 
or  revitalization  of  blitted  areas. 

While  this  new  guidance  restates 
much  of  the  1989  guidance,  it  revises 
two  of  the  original  criteria  used  to 
determine  whether  a  prospective 
purchaser  agreement  is  appropriate.  The 
revised  criteria  allow  the  Agency  greater 
flexibility  to  consider  agreements  with 
covenants  not  to  sue  to  encourage  reuse 
or  development  of  contaminated 
property  mat  would  have  substantial 
benefits  to  me  conununity  (e.g.,  through 
job  creation  or  productive  use  of 
abandoned  property),  but  also  would  be 
safe,  consistent  with  site  remediation, 
and  have  direct  benefits  to  me  Agency. 
A  "model”  prospective  purchaser 
agreement,  whicm  should  be  used  as  a 
starting  point  for  negotiation  of 
agreements,  is  attached. 

n.  Statement  of  Policy 

Because  of  me  clear  liability  which 
attaches  to  landowners  who  acquire 
property  wim  knowledge  of 


•  OSWER  Oirectiva  No.  9835.9  and  54  FR  34235 
(Aug.  18, 1989). 


contamination,  me  Agency  has  received 
numerous  requests  for  covenants  not  to 
we  from  prospective  purchasers  of 
contaminated  property  .2  It  is  me 
Agency’s  poUcy  not  to  become  involved 
in  private  real  estate  transactions. 
However,  an  agreement  wim  a  covenant 
not  to  sue  a  prospective  purchaser  might 
appropriately  be  considered  if  it  will 
have  substantial  benefits  for  me 
government  and  if  foe  prospective 
purchaser  satisfies  oiher  criteria.^ 

The  Agency  recognizes  mat  entering 
into  an  agreement  containing  a  covenant 
not  to  sue  wim  a  prospective  purchaser 
of  contaminated  property,  given 
appropriate  safeguai^,  may  result  in  an 
environmental  benefit  through  a 
payment  for  cleanup  or  a  commitment 
to  perform  a  response  action.  EPA’s 
experience  has  shown  mat  prospective 
pmrchasOT  agreements  have  also 
benefitted  me  community  where  me  site 
is  located  by  encouraging  foe  reuse  or 
redevelopment  of  property  at  which  foe 
fear  of  Superfund  liability  may  have 
been  a  ba^er.  The  Agency  believes  mat 
it  is  necessary  to  provide  greater 
flexibility  in  ofiering  covenants  not  to 
sue.  Through  this  guidance,  me  Agency 
adopts  a  policy  which  expands  me 
circumstances  imder  which  prospective 
purchaser  agreements  may  be 
considered. 

m.  Criteria  for  Entering  Into  Covenants 
Not  To  Sue  With  Prospective 
Purchasers  of  Contana^ted  Property 

The  following  criteria  should  be  met 
before  foe  Agency  considers  entering 
into  agreements  ^m  prospective 
purchasers.  These  criteria  are  intended 
to  reflect  EPA’s  commitment  to 
removing  foe  barriers  imposed  by 
potential  CERCLA  liability  while 
ensmring  protection  of  human  heaim 
and  me  environment.  The  Agency  may 
also  reject  any  offer  if  it  determines  mat 
entering  into  an  agreement  wim  a 
prospective  purchaser  is  not  sufficiently 
in  me  public  interest  to  warrant 
expending  foe  resoiuces  necessary  to 
reach  an  agreement.  Regions  should 
consider  the  following  criteria  when 
evaluating  prospective  purchaser 
agreements. 


*  Since  settlements  with  ^ical  prospective 
purchasers  (/.a.,  those  who  do  not  currently  own  the 
property,  are  not  otherwise  involved  with  the  site, 
and  are,  therefore,  not  yet  liaUe  undw  Section  107) 
will  not  be  reached  under  Section  122,  the 
procedures  and  restrictions  in  that  section,  such  as 
those  idating  to  covenants  not  to  sue,  will  not 
^)ply. 

SThis  guidance  is  also  applicable  to  persons 
seeking  prospectively  to  operate  or  lease 
contaminated  property.  Agreements  with 
prospective  lesse^operators  will  be  evaluated 
using  the  criteria  sat  forth  in  this  guidance,  and  will 
requ^  the  current  owner’s  signature. 


1.  An  EPA  Action  at  the  Facility  Has 
Been  Taken,  Is  Ongoing  oris 
Anticipated  To  Be  Un^rtaken  by  the 
Agency 

This  criterion  is  meant  to  ensure  that 
EPA  does  not  become  unnecessarily 
involved  in  purely  private  real  estate 
transactions  or  expend  its  limited 
resources  in  negotiations  which  are 
unlikely  to  produce  a  sufficient  benefit 
to  me  public.  EPA,  however,  recognizes 
me  potential  gains  in  terms  of  clean  up 
and  public  braefit  that  may  be  realized 
wim  broader  application  of  prospective 
purchaser  agreements.  Therefore,  this 
criterion  has  been  expanded  beyond  ffie 
limitation  in  foe  1989  guidance  to  sites 
where  enforcement  action  is 
anticipated,  to  now  include  sites  where 
federd  involvement  has  occurred  or  is 
expected  to  occur. 

Accordingly,  when  requested,  ffie 
Agency  may  consider  entering  into 
prospective  purchaser  agreements  at 
sites  listed  or  proposed  for  listing  on  ffie 
National  Priorities  List  (NPL),  or  sites 
where  EPA  has  undertaken,  is 
imdertaldng,  or  plans  to  conduct  a 
response  action.  If  ffie  Agency  receives 
a  request  for  a  prospective  purchaser 
agreement  at  a  site  where  ^A  has  not 
yet  become  involved.  Regions  should 
first  evaluate  ffie  realistic  possibility 
mat  a  prospective  purchaser  may  incur 
SuperWd  liability  when  determining 
me  appropriateness  of  entering  into  a 
prospective  purchaser  agreement.  This 
evaluation  should  clearly  show  that 
EPA’s  covenant  not  to  sue  is  essential  to 
remove  Superfund  liability  barriers  and 
allow  me  private  party  cleanup  and 
productive  use,  reuse,  or  redevelopment 
of  me  site. 

The  Agency  should  consider  me 
following  fectors  when  evaluating  ffie 
appropriateness  of  entering  into  an 
agreement  wim  a  prospective  purchaser 
at  any  site: 

a.  Wheffier  information  regarding 
releases  or  potential  releases  of 
hazardous  substances  at  ffie  site 
indicates  that  mere  is  a  substantial 
likelihood  of  federal  response  or 
enforcement  action  at  ffie  site  that 
would  justify  EPA’s  involvement  in 
entering  into  ffie  prospective  purchaser 
agreement.  EPA  should  consider 
ii^ormation  mat  is  available  through 
EPA’s  data  systems,  such  as  ffie 
Comprehensive  Environmental 
Response,  (Compensation,  and  Uabihty 
Information  System  (“CERCLIS”),  a 
state  agency,  or  through  submissions 
from  the  prospective  ptirchaser,  such  as 
me  results  of  an  environmental  audit  or 
site  assessment. 

b.  Wheffier  offier  available  avenues 
(e.g.,  private  indemnification 
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agreements)  may  exist  to  sufficiently 
alleviate  the  thiirat  of  Superfund 
liability  at  the  site  without  the  need  for 
EPA  involvement.  In  most  cases  EPA 
will  decline  to  consider  an  agreement  at 
a  site  that  is  currently  xmdergoing  ^ 
cleanup  through  a  state  program,  since 
future  EPA  activity  at  such  a  site  is 
extremely  unlikely. 

Prospective  pm^aser  agreements 
generally  will  not  be  appropriate  at  sites 
screened  out  using  the  above  criteria. 

For  example,  sites  designated  by  EPA  as 
No  Further  Response  Action  Planned 
(NFRAP)  and  removed  from  CEKCUS 
will  rarely  be  deemed  appropriate  for  a 
prospective  purchaser  agreement.  Even 
at  such  sites,  however,  ^A  may,  in 
extremely  unusual  drcvimstances, 
consider  a  prospective  purchaser 
agreement  if  it  is  in  the  public  interest 
and  the  agreement  is  essential  to 
achieve  a  very  significant  public  benefit. 

2.  The  Agency  Should  Receive  a 
Substantial  Benefit  Either  in  the  Form  of 
a  Direct  Benefit  for  Cleanup,  or  as  an 
Indirect  Public  Benefit  in  Combination 
With  a  Reduced  Direct  Benefit  to  EPA 

A  cornerstone  of  the  Agency’s 
evaluation  process  under  this  policy  is 
the  measurement  of  environmental 
benefit,  in  the  form  of  direct  funding,  or 
cleanup,  or  a  combination  of  reduc^ 
direct  ^ding  or  cleanup  and  an 
indirect  public  benefit.  The  Agency 
believes  that  its  past  practice  of  liiffiting 
prospective  purchaser  agreements  to 
those  situations  where  substantial 
benefit  was  measured  only  in  terms  of 
cost  reimbursement  or  work  performed 
may  have  decreased  the  efie<^veness  of 
this  tool. 

This  guidance  encoiirages  a  more 
balanced  evaluation  of  both  the  direct 
and  indirect  benefits  of  a  prospective 
purchaser  agreement  to  the  government 
and  the  public.  EPA  recognizes  that 
indirect  benefits  to  a  community  is  an 
important  consideration  and  may  justify 
the  commitment  of  the  Agency’s 
resources  necessary  to  negotiate  a 
prospective  purchaser  agreement,  even 
where  there  are  reduced  direct  benefits 
to  the  Agency  in  terms  of  cleanup  and 
cost  reimbursement. 

Therefore,  EPA  may  continue  to 
consider  entering  into  prospective 
purchaser  agreements  where  there  is  a 
substantial  direct  benefit  to  EPA  in 
terms  of  a  commitment  to  conduct  the 
cleanup  or  to  reimburse  EPA’s  cost  of 
cleanup.  Furthermore,  Regions  may  now 
consider  negotiating  prospective 
purchaser  agreements  that  will  result  in 
substantial  indirect  benefits  to  the 
community  as  long  as  there  is  still-some 
direct  benefit  to  the  Agency.  Both  direct 
and  indirect  benefits  should  be 


measurable  to  enable  EPA  to  evaluate 
them  effectively  and  to  ensure  they  are 
substantial.  Ex^ples  of  indirect 
benefits  to  the  community  include 
measures  that  serve  to  reduce 
substantially  the  risk  posed  by  the  site, 
creation  or  retention  of  jobs, 
development  of  abandoned  or  blighted 
property,  creation  of  conservation  or 
recreation  areas,  or  provision  of 
community  services  (such  as  improved 
public  transportation  and 
infrastructure.)  Examples  of  reduced  but 
measiirable  benefits  to  EPA  include 
partial  cleanup  or  compensation. 

While  this  policy  is  intended  to 
provide  greater  flexibility  in  providing 
prospective  purchaser  agreements,  EPA 
is  not  reducing  its  commitment  to 
environmental  protection  or 
environmental  justice.  The  Agency 
intencjs  to  carenilly  weigh  the  public 
intereist  considerations  of  creating  jobs 
in  the  inner  dty,  where  older 
contaminated  industrial  properties  are 
often  located,  against  the  possibility  of 
further  environmental  degradation  of 
industrial  property  in  mixed  industrial/ 
residential  areas.  EPA  is  committed  to 
working  with  purchasers  of  such 
property,  to  the  extent  possible,  to 
ensure  proper  cleanup  and  promote 
responsible  land  use. 

3.  The  Continued  Operation  of  the 
Facility  or  New  Site  Development,  With 
the  Exercise  of  Due  Care,  Will  Not 
Aggravate  or  Contribute  to  the  Existing 
Contamination  or  Interfere  With  EPA’s 
Response  Action 

Information  which  should  be 
considered  by  the  Agency  to  evaluate 
the  effect  of  new  site  development  or 
continued  operation  of  the  facility  could 
include  site  assessment  data  and  the 
Engineering  Evaluation  Cost  Analysis 
(EE/CA)  or  remedial  investigation/ 
feasibility  study  (Rl/FS),  if  available, 
and  all  other  information  relevant  to  the 
condition  of  the  facility.  If  the 
prospective  purchaser  intends  to 
continue  the  operations  of  an  existing 
facility,  the  prospective  ptirchaser 
should  submit  information  sufficient  to 
allow  the  Agency  to  determine  whether 
the  continued  operations  are  likely  to 
aggravate  or  contribute  to  the  existing 
contamination  or  interfere  with  the 
remedy.  If  the  prospective  purchaser 
plans  to  imdertake  new  operations  or 
development  of  the  property, 
comprehensive  information  regarding 
these  plans  should  be  provided  to  EPA. 
If  the  planned  activities  of  the 
prospective  purchaser  are  likely  to 
aggravate  or  contribute  to  the  existing 
contamination  or  generate  new 
contamination,  EPA  generally  will  not 
enter  into  an  agreement,  or  will  include 


restrictions  in  the  agreement  which 
prohibit  those  operations  or  portions  of 
those  operations  which  are  likely  to 
aggravate  or  contribute  to  the  existing 
contamination  or  interfere  with  the 
remedy. 

The  Agency  will  determine  on  a  case- 
by-case  l^sis  whether  the  available 
information  is  sufficient  for  purposes  of 
this  evaluation.  One  key  factor  to  be 
considered  is  whether  ffie  remedial 
investigation  or  other  site  evaluation  has 
been  completed  and  the  extent  of 
information  which  has  been  generated 
in  that  process.  EPA  may  not  enter  into 
an  agreement  if  the  available 
information  is  insufficient  for  purposes 
of  evaluating  the  impact  of  the  proposed 
activities. 

4.  The  Continued  Operation  or  New 
Development  of  the  Property  Will  Not 
Pose  Health  Risks  to  the  Community 
and  Those  Persons  Likely  To  Be  Present 
at  the  Site 

EPA  believes  it  is  important  to 
consider  the  environmental 
implications  of  site  operations  on  the 
surroimding  commimity  and  to  those 
likely  to  be  present  or  have  access  to  the 
site. 

5.  The  Prospective  Purchaser  Is 
Financially  Viable 

A  settling  party,  including  a 
prospective  purchaser  of  contaminated 
property,  should  demonstrate  that  it  is 
financidly  viable  and  capable  of 
fulfilling  any  obligation  imder  the 
agreement.  In  appropriate 
circumstances,  EPA  may  structvue 
payment  or  work  to  be  performed  to 
avoid  or  minimize  an  undue  financial 
burden  on  the  purchaser. 

IV.  Consideration 

As  a  matter  of  law,  it  is  necessary  for 
EPA  to  obtain  adequate  consideration 
when  entering  into  a  prospective 
purchaser  agreement.  In  determining 
what  constitutes  adequate 
consideration.  Regions  should  consider 
a  number  of  factors.  Initially,  Regions 
should  examine  the  amount  of  past  and 
future  response  costs  expected  to  be 
incurred  at  the  site,  whether  there  are 
other  potentially  responsible  parties 
who  can  perform  the  work  or  reimburse 
EPA’s  costs,  and  'whether  there  is  likely 
to  be  a  shortfall  in  recovery  of  costs  at 
the  site.  Regions  should  then  consider 
the  purchase  price  to  be  paid  by  the 
prospective  purchaser,  the  market  value 
of  the  property,  the  value  of  any  lien  on 
the  property  under  Section  107(1)  of 
CERCLA,  whether  the  purcheiser  is 
paying  a  reduced  price  due  to  the 
condition  of  the  property,  and  if  so,  the 
likely  increase  in  the  value  of  the 
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property  attributable  to  the  cleanup  {e.g. 
compare  purchase  price  or  market  price 
with  the  estimated  value  of  the  property 
following  completion  of  the  response 
action),  l^ally.  Regions  shotdd 
consider  the  size  and  nature  of  the 
prospective  purchaser  and  the  proposed 
use  of  the  site  (e.g.  whether  the 
purchaser  is  a  large  commercial  or 
industrial  venture,  a  small  business,  a 
non-profit  or  community-based 
activity).  The  analysis  of  any  benefits 
received  by  the  Agency  also  should 
contemplate  any  projected  “windfall” 
profit  to  the  pui^aser  when  the 
govermnent  has  unreimbursed  response 
costs,  and  whether  it  is  appropriate  to 
include  in  the  agreement  some 
provision  to  recoup  such  costs.  This 
analysis  should  be  coupled  with  an 
examination  of  any  indhect  benefit  that 
the  Agency  may  receive  (e.g., 
demolition  of  structures, 
implementation  of  institutional 
controls)  in  determining  whether  a 
prospective  purchaser  agreement 
provides  a  substantial  braefit. 

y.  Public  Participation 
In  light  of  EPA’s  new  policy  of 
accep^g  indirect  public  benefit  as 
partial  consideration,  and  the  fact  that 
the  prospective  purchaser  agreements 
will  provide  contribution  protection  to 
the  purchaser,  the  svurrounding 
commimity  and  other  members  of  the 
public  should  be  afforded  opportunity 
to  comment  on  the  settlement,  wherever 
feasible.  Because  settlements  vdth 
prospective  purchasers  are  not  expressly 
governed  by  CERCLA  Section  122,  there 
is  no  legal  requirement  for  public  notice 
and  comment.  Whenever  practicable, 
however.  Regions  should  publish 
notices  in  the  Federal  Re^teter  to  enstire 
adeauate  notification  of  the  agreement 
to  all  interested  parties.  Notice  of  a 
proposed  settlement,  in  the  Federal 
Re^ster  alone,  however,  will  rarely  be 
siifficient  to  appropriately  involve  a 
community  in  me  process  concerning 
an  agreement  with  a  prospective 
purtmaser.  Particularly  in  urban 
communities  and  at  facilities  where 
environmental  justice  is  an  issue. 
Regions  should  provide  sufficient 
opportunities  for  public  information 
dissemination  and  facilitate  public 
input.  Seeking  cooperation  with  state 
and  local  government  may  also  facilitate 
public  awareness  and  involvement. 
Additionally,  Regions  should  make  a 
case-by-case  determination  of  the  need 
and  level  of  additional  measures  to 
ensure  meaningful  communi^ 
involvemei^t  with  respect  to  tne 
agreement.  Because  of  business 
considerations  some  prospective 
purchaser  agreements  may  be  subject  to 


relatively  short  deadlines.  In  these 
circumstances.  Regions  should  allow 
sufficient  time  for  appropriate  approvals 
and  public  comment  prior  to  the 
dead^e. 

VI.  Process 

A  mandatory  consultation  with  the 
Director  of  the  Regional  Support 
Division,  Office  of  Site  Rem^ation 
Enforcement,  is  reqiiired  for  any 
agreement  entered  with  a  prospective 
purchaser  of  contaminated  property. 

Any  prospective  purchaser  agreement 
can  only  be  enters  into  with  the 
express  concurrence  of  the  Assistant 
Attorney  General.  It  is  important  that 
Regions  involve  EPA  Headquarters  and 
the  Department  of  Justice  at  an  early 
point  in  the  process,  and  keep  them 
involved  throughout  the  negotiations.  In 
particular,  any  draft  settlement 
document  shoudd  be  forwarded  to 
Headquarters  and  the  Department  of 
Justice  prior  to  being  sent  to  a 
prospe<^ve  purchaser.  When  seeking 
approval  for  a  settlement,  it  is  important 
to  explain  the  consideration  for  the 
covenant  not  to  sue,  whether  direct  or 
a  combination  of  direct  and  indirect 
benefits,  how  it  was  determined,  and 
why  the  Region  considers  it  to  be 
adMuate. 

This  guidance  and  any  internal 
procedures  adopted  for  its 
implementation  are  intended  solely  as 
guidance  for  employees  of  the  U.S. 
Environmental  Protection  Agency  and 
creates  no  substantive  rights  in  any 
persons.  Case  specific  inquiry  should  be 
directed  to  the  Regional  Support 
Division.  Additional  information  on  this 

Solicy  is  available  from  Lori  Boughton 
703)  603-8959),  Elisabeth  Freed  ((703) 
603-8936)  in  the  Policy  and  Program 
Evaluation  Division,  and  Helen 
Keplinger  ((202)  260-7116)  in  the 
Re^onal  Support  Division. 

Region _ 

In  the  matter  oh  [name]  [Docket  Number] 
under  the  authority  of  the  Cknnprehensive 
Environmental  Response,  Ck>mpen8ation,  and 
Uability  Act  of  1980, 42  U.S.C.  9601,  et  sag., 
as  amended,  [state  law,  if  appropriate] 
Agreement  and  Covenant  Not  To  Sue  [Insert 
Settling  Respondent’s  Name] 

L  Introduction 

This  Agreement  and  Covenant  Not  to 
Sue  ("Agreement”)  is  made  and  entered 
into  by  and  between  the  United  States 
Environmental  Protection  Agency 

(“EPA”)  [state  of _ 1  and _ 

[insert  name  of  Settling  Respondent] 
(collectively  the  “Parties”). 

EPA  enters  into  this  Ag^ment 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 


1980,  as  amended  (“CERCLA”),  42 
U.S.C.  $  9601,  et  seq.  [If  the  state  is  a 
party,  insert  “The  State  of _ _ 


enters  into  this  Agreement  pursuant  to 
[dte  relevant  state  authority.]”  and 
make  appropriate  reference  to  state  with 
respect  to  affected  provisions,  including 
parent  or  work  to  be  performed]. 

(novide  introductory  information, 
consistent  with  Definitions  and 
Statement  of  Facts,  about  the  party 
purchasing  the  contaminated  property 
including,  name  (“Settling 
Respondent”),  address,  corporate  status 
if  applicable  and  include  proposed  use 
of  the  property  by  prospe^ve 
piirchaser.  Provide  name,  location  and 
descri^on  of  Site.) 

The  Parties  agree  to  undertake  all 
actions  required  by  the  terms  and 
conditions  of  this  Agreement.  The 
purpose  of  this  Agreement  is  to  settle 
and  resolve,  subject  to  reservations  and 
limitations  contained  in  Sections  Vn, 
Vin,  DC,  and  X  [If  this  Agreement 
contains  a  separate  section  for  Settling 
Respondent’s  reservations,  add  section 
number],  the  potential  liability  of  the 
Settling  Respondent  for  the  Existing 
Contamination  at  the  Property  whi^ 
would  otherwise  result  from  Settling 
Respondent  becoming  the  owner  of  the 
property. 

Ine  Parties  agree  that  the  Settling 
Respondent’s  entry  into  this  Agreement, 
and  the  actions  undertaken  by  the 
Settling  Respondent  in  accordance  with 
the  Agreement,  do  not  constitute  an 
admission  of  any  liability  by  the  Settling 
R^ondent. 

The  resolution  of  this  potential 
liability,  in  exchange  for  provision  by 
the  Settling  Respondent  to  EPA  [and  the 
state]  of  a  substantial  benefit,  is  in  the 
public  interest 


n.  Definitioiu 

Unless  otherwise  expressly  provided 
herein,  terms  used  in  this  Agreement 
which  are  defined  in  CERCLA  or  in 
regulations  promulgated  vmder  (3ERCLA 
shall  have  the  mea^g  assigned  to  them 
in  CER(XA  or  in  such  regulations, 
including  any  amendments  thereto. 

1.  “EPA”  wall  mean  the  United  States 
Enviroiunental  Protection  Agency  and 
any  successor  departments  or  agencies 
of  the  United  States. 

2.  “Existing  Contamination”  shall 
mean  any  hazardous  substances, 
pollutants  or  contaminants,  present  or 
existing  on  or  under  the  Site  as  of  the 
effective  date  of  this  Agreement. 

3.  "Parties”  shall  mean  EPA,  [State  of 

_ ],  and  the  Settling 

Respondent. 

4.  “Property”  shall  mean  that  portion 
of  the  Site  which  is  described  in  Exhibit 
1  of  this  Agreement. 
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5.  "Settling  Respondent"  shall  mean 

6.  "Site"  shall  mean  the  [Superfund] 
Site,  encompassing  approximately 

_ acres,  located  at  [add^s  or 

description  of  location]  in  [name  of  city, 
coimty,  and  State],  and  depicted 
generally  on  the  map  attached  as  Exhibit 
2.  The  Site  shall  inaude  the  Property, 
and  all  areas  to  which  hazardous 
substances  and/or  pollutants  or 
contaminants,  have  come  to  be  located 

Srovide  a  more  specific  definition  of 
e  Site  where  possible;  may  also  wish 
to  include  with^  Site  description 
structures.  USTs.  etc]. 

7.  "United  States"  shall  mean  the 
United  States  of  America,  its 
departments,  agencies,  and 
instrumentalities. 

m.  Statemmit  of  Facts 

8.  [Include  only  those  foots  relating  to 
the  Site  that  are  relevant  to  the  covenant 
being  provided  the  prospective 
purchaser.  Avoid  adding  information 
that  relates  only  to  actions  or  parties 
that  are  outside  of  this  Ameement.] 

9.  The  Settling  Respondent 
represents,  and  for  the  ptuposes  of  this 
Agreement  EPA  [and  the  state]  relies  on 
those  representations,  that  Settling 
Respondent’s  involvement  with  the 
Property  and  the  Site  has  been  limited 
to  the  following:  [Provide  facts  of  any 
involvement  by  Settling  Respondent 
with  the  Site,  for  example  performing  an 
environmental  audit,  or  if  Settling 
Respondent  has  had  no  involvement 
with  the  Site  so  state.]. 

IV.  Payment 

10.  In  consideration  of  and  in 
exchange  for  the  United  States’ 

Covenant  Not  to  Sue  in  Section  Vm 
herein  [and  Removal  of  Lien  in  Section 
XXI  herein  if  that  is  part  of  the 
consideration  for  the  agreement]. 

Settling  Respondent  agrees  to  pay  to 

EPA  the  sum  of  $ _ .  within 

_ 'days  of  the  effective  date  of  this 

Agreement.  [A  separate  section  should 
be  added  if  the  consideration  is  work  to 
be  performed.]  The  Settling  Respondent 
shtdl  make  all  payments  required  by  this 
Agreement  in  me  form  of  a  certified 
check  or  checks  made  payable  to  "EPA 
Hazardous  Substance  Superfund," 
referencing  the  EPA  Region,  EPA  Docket 

number,  and  Site/Spill  ID# _ 

[insert  4-digit  no.;  forst  2  nxunbers 
represent  BLegion,  second  2  nvunbers  are 
Region’s  Site/Spill  ID  no.],  [DOJ  case 

munber _ ,  if  applicable]  and  name 

and  address  of  Settling  Respondent, 
[insert  Regional  Superfund  Lockbox 
address  where  payment  should  be  sent]. 
Notice  of  payment  shall  be  sent  to  those 
persons  listed  in  Section  XV  (Notices 


and  Submissions)  and  to  EPA  Region 

_ Financial  Management  Officer 

[insert  address]. 

11.  Amounts  due  and  owing  piusuant 
to  the  terms  of  this  Agreement  but  not 
paid  in  accordance  with  the  terms  of 
this  Agreement  shall  accrue  interest  at 
the  rate  established  pursuant  to  Section 
107(a)  of  CERCLA,  42  U.S.C.  g607(a). 
compoxmded  on  an  annual  basis. 

[ _ .]  [Work  To  Be  Performed] 

[Include  this  section  and  other 
appropriate  provisions  relating  to 
performance  of  the  work,  such  as 
financial  assurance,  agency  approvals, 
reporting,  etc.,  where  work  to  be 
performed  is  the  consideration  for  the 
Agreement. 

_ Statement  of  Work  attached  as 

Exhibit  3.] 

V.  Access/Notice  to  Successors  in 
Interest 

12.  Commencing  upon  the  date  that  it 
acquires  title  to  the  I^operty,  Settling 
Respondent  agrees  to  provide  to  EPA 
[and  the  state]  its  authorized  officers, 
employees,  representatives,  and  all 
other  persons  performing  response 
actions  tmder  EPA  [or  state]  oversight, 
an  irrevocable  right  of  access  at  all 
reasonable  times  to  the  Property  and  to 
any  other  property  to  which  access  is 
required  for  the  implementation  of 
response  actions  at  the  Site,  to  the 
extent  access  to  such  other  property  is 
controlled  by  the  Settling  Respondent, 
for  the  purposes  of  performing  and 
overseeing  response  actions  at  the  Site 
under  federal  [and  state]  law.  EPA 
agrees  to  provide  reasonable  notice  to 
the  Settling  Respondent  of  the  timing  of 
response  actions  to  be  undertaken  at  the 
Property.  Notwithstanding  any 
provision  of  this  Agreement,  ^A 
retains  all  of  its  aumorities  and  rights, 
including  enforcement  authorities 
related  thereto,  under  CERCLA,  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
R^overy  Act,  42  U.S.C.  6901,  ("RCRA”) 
et  seq.,  and  any  other  applicable  statute 
or  relation,  including  any 
amendments  thereto. 

13.  Within  30  days  after  the  effective 
date  of  this  Agreement,  the  Settling 
Respondent  shall  record  a  certified  copy 
of  tms  Agreement  with  the  Recorder’s 
Office  [or  Registry  of  Deeds  or  other 

appropriate  office], _ Coimty, 

State  of _ .  Thereafter,  each 

deed,  title,  or  other  instrument 
conveying  an  interest  in  the  Property 
shall  contain  a  notice  stating  that  the 
Property  is  subject  to  this  Agreement.  A 
copy  of  these  documents  should  be  sent 
to  the  persons  listed  in  Section  XV 
(Notices  and  Submissions). 


14.  The  Settling  Respondent  shall 
ensure  that  assignees,  successors  in 
interest,  lessees,  and  sublessees,  of  the 
Property  shall  provide  the  same  access 
and  cooperation.  The  Settling  , 
Respondent  shall  ensure  that  a  copy  of 
this  Agreement  is  provided  to  any 
current  lessee  or  sublessee  on  the 
Property  as  of  the  effective  date  of  this 
Agreement  and  shall  ensure  that  any 
simsequent  leases,  subleases, 
assignments  or  transfers  of  the  Property 
or  an  interest  in  the  Property  are 
consistent  with  this  Section,  and 
Section  XI  (Parties  Bound/Transfer  of 
Covenant),  of  the  Agreement  [and  where 

appropriate.  Section _ (Work  to  be 

Performed)]. 

VI.  Due  Care/Cooperation 

15.  The  Settling  Respondent  shall 
exercise  due  care  at  the  Site  with 
respect  to  the  Existing  Contamination 
and  shall  comply  wdth  all  applicable 
local.  State,  and  federal  laws  and 
regulations.  The  Settling  Respondent 
recognizes  that  the  implementation  of 
response  actions  at  the  Site  may 
interfere  with  the  Settling  Respondent’s 
use  of  the  Property,  and  may  require 
closure  of  its  operations  or  a  part 
thereof.  The  Settling  Respondent  agrees 
to  cooperate  fully  with  ^A  in  the 
implementation  of  response  actions  at 
the  Site  and  further  agrees  not  to 
interfere  with  such  response  actions. 
EPA  agrees,  consistent  with  its 
responsibilities  tmder  applicable  law,  to 
use  reasonable  efforts  to  minimize  any 
interference  with  the  Settling 
Respondent’s  operations  by  such  entry 
and  response.  In  the  event  the  Settling 
Respondent  becomes  aware  of  any 
action  or  occurrence  which  causes  or 
threatens  a  release  of  hazardous 
substances,  pollutants  or  contaminants 
at  or  from  the  Site  that  constitutes  an 
emergency  situation  or  may  present  an 
immediate  threat  to  public  health  or 
welfare  or  the  environment.  Settling 
Respondent  shall  immediately  take  all 
appropriate  action  to  prevent,  abate,  or 
minimize  such  release  or  threat  of 
release,  and  shall,  in  addition  to 
complying  with  any  applicable 
notification  requirements  under  Section 
103  of  CERCLA,  42  U.S.C.  9603,  or  any 
other  law.  immediately  notify  EPA  of 
such  release  or  threatened  release. 

Vn.  Certification 

16.  By  entering  into  this  agreement, 
the  Set^g  Respondent  certifies  that  to 
the  best  of  its  knowledge  and  belief  it 
has  fully  and  accurately  disclosed  to 
EPA  [and  the  state]  all  information 
known  to  Settling  Respondent  and  all 
information  in  the  possession  or  control 
of  its  officers,  directors,  employees. 
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contractors  and  agents  which  relates  in 
any  way  to  any  Existing  Contamination 
or  any  past  or  potential  future  release  of 
hazardous  substances,  pollutants  or 
contaminants  at  or  horn  the  Site  and  to 
its  qualification  for  this  Agreement.  The 
Settling  Respondent  also  certifies  that  to 
the  best  of  its  knowledge  and  belief  it 
has  not  caused  or  contributed  to  a 
release  or  threat  of  release  of  hazardo\is 
substances  or  pollutants  or 
contaminants  at  the  Site.  If  the  United 
States  [and  the  state]  determines  that 
information  provided  by  Settling 
Respondent  is  not  materially  accurate 
and  complete,  the  Agreement,  within 
the  sole  ^scretion  of  the  United  States, 
shall  be  null  and  void  and  the  United 
States  [and  the  state]  reserves  all  rights 
it  [they]  may  have. 

VIII.  United  States’  Covenant  Not  To 
Sue  4  / 

17.  Subject  to  the  Reservation  of 
Rights  in  Section  IX  of  this  A^eement, 
upon  payment  of  the  amoimt  specified 
in  Secfion  IV  (Payment),  of  this 
Agreement  [if  consideration  for 
Agreement  is  work  to  be  performed, 
insert,  as  appropriate,  "and  upon 
completion  of  the  work  specified  in 

Section _ (Work  to  Be  Performed) 

to  the  satisfaction  of  EPA’’],  the  United 
States  [and  the  state]  covenants  not  to 
sue  or  take  any  other  civil  or 
administrative  action  against  Settling 
Respondent  for  any  and  all  civil  liability 
for  injimctive  relief  or  reimbursement  of 
response  costs  pursuant  to  Sections  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  [and  state  law  cite]  with  respect 
to  the  E:dsting  Contamination. 

DC.  Reservation  of  Rights 

18.  The  covenant  not  to  sue  set  forth 
in  Section  Vm  above  does  not  pertain  to 
any  matters  other  than  those  expressly 
specified  in  Section  Vm  (United  States’ 
Covenant  Not  to  Sue).  The  United  States 
[and  the  State]  reserves  and  the  . 
Agreement  is  without  prejudice  to  all 
rights  against  Settling  Respondent  with 
respect  to  all  other  matters,  including 
but  not  limited  to,  the  following: 

(a)  claims  based  on  a  failure  by 
Settling  Respondent  to  meet  a 
requirement  of  this  Agreement, 
including  but  not  limited  to  Section  FV 
(Payment),  Section  V  (Access/Notice  to 
Successors  in  Interest),  Section  VI  (Due 
Care/Cooperation),  Section  XIV 


*  Since  the  covenant  not  to  sue  it  from  the  United 
States,  Regions  negotiating  these  Agreements 
should  advise  the  Department  of  Justice  of  any 
other  federal  agency  involved  wi&  the  Site,  or 
which  may  have  a  claim  under  CERCLA  with 
respect  to  the  Site  and  use  best  efforts  to  advise 
sudi  federal  agency  of  the  proposed  settlement 


(Pa)rment  of  Costs,  [and,  if  appropriate. 
Section _ (Work  to  be  Performed)]; 

(b)  any  liability  resulting  from  past  or 
future  releases  of  hazardous  substances, 
pollutants  or  contaminants,  at  or  from 
the  Site  caused  or  contributed  to  by 
Settling  Respondent,  its  successors, 
assimees,  lessees  or  sublessees; 

(c)  any  liability  resulting  from 
exacerbation  by  Settling  Respondent,  its 
successors,  assignees,  lessees  or 
sublessees,  of  Easting  Contamination; 

(d)  any  liability  resulting  from  the 
release  or  threat  of  release  of  hazardous 
substances,  pollutants  or  contaminants, 
at  the  Site  after  the  effective  date  of  this 
Agreement,  not  within  the  definition  of 
Ebdstin^  Contamination; 

(e)  cnminal  liability; 

(f)  liability  for  damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources,  and  for  the  costs  of  any 
natriral  resource  damage  assessment 
incurred  by  federal  agencies  other  than 
EPA;  and 

(g)  liability  for  violations  of  local. 

State  or  federal  law  or  regulations. 

19.  With  respect  to  any  claim  or  cause 
of  action  asserted  by  the  United  States 
[or  the  state],  the  Settling  Respondent 
shall  bear  the  burden  of  proving  that  the 
claim  or  cause  of  action,  or  any  part 
thereof,  is  attributable  solely  to  Existing 
Contamination. 

20.  Nothing  in  this  Agreement  is 
intended  as  a  release  or  covenant  not  to 
sue  for  any  claim  or  cause  of  action, 
administrative  or  judicial,  civil  or 
criminal,  past  or  fiiture,  in  law  or  in 
equity,  wUch  the  United  States  [or  the 
state]  may  have  against  any  person, 
firm,  corporation  or  other  entity  not  a 
party  to  this  A^ement. 

21.  Nothing  m  this  Agreement  is 
intended  to  limit  the  ri^t  of  EPA  [or  the 
state]  to  tmdertake  future  response 
actions  at  the  Site  or  to  seek  to  compel 
parties  other  than  the  Settling 
Respondent  to  perform  or  pay  for 
response  actions  at  the  Site.  Nothing  in 
this  Agreement  shall  in  any  way  re^ct 
or  limit  the  nature  or  scope  of  response 
actions  which  may  be  taken  or  be 
required  by  EPA  [or  the  state]  in 
exercising  its  authority  under  federal  [or 
state]  law.  Settling  Respondent 
acknowledges  that  it  is  purchasing 
property  where  response  actions  may  be 
required. 

X.  Settling  Respondent’s  Covenant  Not 
To  Sue 

22.  In  consideration  of  the  United 
States’  Covenant  Not  To  Sue  in  Section 
vm  of  this  Agreement,  the  Settling 
Respondent  hereby  covenants  not  to  sue 
and  not  to  assert  any  claims  or  causes 
of  action  against  the  United  States  [or 
the  state],  its  authorized  officers. 


employees,  or  representatives  with 
respect  to  the  Site  or  this  Agreement, . 
including  but  not  limited  to,  any  dir^ 
or  indirect  claims  for  reimbursement 
from  the  Hazardous  Substance 
Superfund  established  pvusuant  to  the 
Internal  Revenue  Code,  26  U.S.C. 

§  9507,  through  CERCLA  Sections 
106(b)(2),  111,  112, 113,  or  any  other 
provision  of  law,  any  claim  against  the 
United  States,  including  any 
department,  agency  or  instrumentality 
of  the  United  States  under  CERCLA 
Sections  107  or  113  related  to  the  Site, 
or  any  claims  arising  out  of  response 
activities  at  the  Site,  including  claims 
based  on  EPA’s  oversight  of  such 
activities  or  approval  of  plans  for  such 
activities. 

23.  The  Settling  Respondent  reserves, 
and  this  Agreement  is  without  prejudice 
to,  actions  against  the  United  States 
based  on  negligent  actions  taken 
directly  by  me  United  States,  not 
including  oversight  or  approval  of  the 
Settling  Respondent’s  plans  or 
activities,  that  are  brought  pursuant  to 
any  statute  other  than  (^RCLA  or  RCRA 
and  for  which  the  waiver  of  sovereign 
immunity  is  fo\md  in  a  statute  other 
than  CERCLA  or  RCRA.  Nothing  herein 
shall  be  deemed  to  constitute 
preauthorization  of  a  claim  within  the 
meaning  of  Section  111  of  CERCLA.  42 
U.S.C.  9611,  or  40  CFR  300.700(d). 

XI.  Parties  Bound/Transfer  of  Covenant 

24.  This  Agreement  shall  apply  to  and 
be  binding  upon  the  United  States,  [and 
the  state],  and  shall  apply  to  and  be 
binding  on  the  Settling  Respondent,  its 
officers,  directors,  employees,  and 
agents.  Each  signatory  of  a  Party  to  this 
Agreement  represents  that  he  or  she  is 
fully  authorized  to  enter  into  the  terms 
and  conditions  of  this  Agreement  and  to 
legally  bind  such  Party. 

25.  Notwithstanding  any  other 
provisions  of  this  Agreement,  all  of  the 
rights,  benefits  and  obligations 
conferred  upon  Settling  Respondent 
under  this  A^ement  may  be  assigned 
or  transferred  to  any  person  with  Ae 
prior  written  consent  of  EPA  [and  the 
state]  in  its  sole  discretion. 

26.  The  Settling  Respondent  agrees  to 
pay  the  reasonable  costs  incurred  by 
EPA  [and  the  state]  to  review  any 
subsequent  requests  for  consent  to 
assign  or  transfer  the  Property. 

27.  In  the  event  of  an  assignment  or 
transfer  of  the  Property  or  an  assignment 
or  transfer  of  an  interest  in  the  Property, 
the  assignor  or  transferor  shall  continue 
to  be  boimd  by  all  the  terms  and 
conditions,  and  subject  to  all  the 
benefits,  of  this  Agreement  except  as 
EPA  [the  state]  and  the  assignor  or 
transferor  agree  otherwise  and  modify 
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this  Agreement,  in  writing,  accordingly. 
Moreover,  prior  to  or  simultaneous  with 
any  assignment  or  transfer  of  the 
Property,  the  assignee  or  transferee  must 
consent  in  writing  to  be  bound  by  the 
terms  of  this  Agreement  including  but 
not  limited  to  the  certification 
requirement  in  Section  Vn  of  this 
Agreement  in  order  for  the  Covenant 
Not  to  Sue  in  Section  Vm  to  be  available 
to  that  party.  The  Covenant  Not  To  Sue 
in  Section  Vm  shall  not  be  effective 
with  respect  to  any  assignees  or 
transferees  who  foil  to  provide  such 
written  consent  to  EPA  [and  the  state]. 

Xn.  Disclaimer' 

28.  This  Agreement  in  no  way 
constitutes  a  finding  by  EPA  [or  the 
state]  as  to  the  risks  to  human  health 
and  the  environment  which  may  be 
posed  by  contamination  at  the  Property 
or  the  Site  nor  constitutes  any 
representation  by  EPA  [or  the  state]  that 
the  Property  or  the  Site  is  fit  for  any 
particular  purpose. 

Xin.  Document  Retention 

29.  The  Settling  Respondent  agrees  to 
retain  and  make  available  to  EPA  [and 
the  state]  all  business  and  operating 
records,  contracts,  site  studies  and 
investigations,  and  documents  relating 
to  operations  at  the  Property,  for  at  least 
ten  years,  following  the  effective  date  of 
this  Agreement  unless  otherwise  agreed 
to  in  writing  by  the  Parties.  At  the  end 
of  ten  years,  the  Settling  Respondent 
shall  notify  EPA  [and  the  state]  of  the 
location  of  such  documents  and  shall 
provide  EPA  [and  the  state]  with  an 
opportimity  to  copy  any  documents  at 
the  expense  of  EPA  [or  the  state]. 

[Where  work  is  to  be  performed, 
consider  providing  for  document 
retention  for  ten  years  or  until 
completion  of  work  to  the  satisfaction  of 
EPA,  whichever  is  longer.] 

XIV.  Payment  of  Costs 

30.  If  the  Settling  Respondent  fails  to 
comply  with  the  terms  of  this 
Agreement,  including,  but  not  limited 
to,  the  provisions  of  Section  IV 

(Payment),  [or  Section _ (Work  to 

be  Performed)]  of  this  Agreement,  it 
shall  be  liable  for  all  litigation  and  other 
enforcement  costs  inciured  by  the 
United  States  [and  the  state]  to  enforce 


this  Agreement  or  otherwise  obtain 
comphance. 

XV.  Notices  and  Submissions 

31.  [Insert  names,  titles,  and  addresses 
of  those  to  whom  notices  and 
submissions  are  due,  specifying  which 
submissions  are  required.] 

XVI.  Efifoctive  Date 

32.  The  effective  date  of  this 
Agreement  shall  be  the  date  upon  which 
EPA  issues  written  notice  to  the  Settling 
Respondent  that  EPA  [and  the  state]  has 
fully  executed  the  Agreement  after 
review  of  and  response  to  any  public 
comments  received. 

XVn.  Attorney  General  Approval 

33.  The  Attorney  General  of  the 
United  States  or  her  designee  has  issued 
prior  written  approval  of  the  settlement 
embodied  in  this  Agreement. 

XVm.  Termination 

34.  If  any  Party  believes  that  any  or 
all  of  the  obligations  xmder  Section  V 
(Access/Notice  to  Successors  in  Interest) 
are  no  longer  necessary  to  ensure 
compliance  with  the  requirements  of  the 
Agreement,  that  Party  may  request  in 
writing  that  the  other  Party  agree  to 
terminate  the  provision(s)  establishing 
such  obligations;  provided,  however, 
that  the  provision(s)  in  question  shall 
continue  in  force  imless  and  imtil  the 
party  requesting  such  termination 
receives  written  agreement  from  the 
other  party  to  terminate  such 
provision(s). 

XIX.  (Contribution  Protection 

35.  With  regard  to  claims  for 
contribution  against  Settling 
Respondent,  the  Parties  hereto  agree 
that  the  Settling  Respondent  is  entitled 
to  protection  from  contribution  actions 
or  claims  as  provided  by  CERCCLA 
.Section  113(f)(2),  42  U.S.C.  9613(f)(2) 
for  matters  addressed  in  this  Agreement. 
The  matters  addressed  in  this 
Agreement  are  [all  response  actions 
taken  or  to  be  taken  and  response  costs 
incurred  or  to  be  incxurred  by  the  United 
States  or  any  other  person  for  the  Site 
with  respect  to  the  Existing 
(Contamination]. 

36.  The  Settling  Respondent  agrees 
that  with  respect  to  any  suit  or  claim  for 
contribution  brought  by  it  for  matters 


related  to  this  Agreement  it  will  notify 
the  United  States  [and  the  state)  in 
writing  no  later  than  60  days  prior  to  the 
initiation  of  such  suit  or  claim. 

37.  The  Settling  Respondent  also 
agrees  that  with  respect  to  any  suit  or 
claim  for  contribution  brought  against  it 
for  matters  related  to  this  Agreement  it 
will  notify  in  writing  the  United  States 
[and  the  state]  within  10  days  of  service 
of  the  complaint  on  them. 

XX.  Exhibits 

38.  Exhibit  1  shall  mean  the 
description  of  the  Property  which  is  the 
subject  of  this  Agreement. 

39.  Exhibit  2  shall  mean  the  map 
depicting  the  Site. 

[ _ .  Exhibit  3  shall  mean  the 

Statement  of  Work.] 

XXI.  Removal  of  Lien 

40.  [Use  this  provision  only  when 
appropriate.]  Subject  to  the  ^servation 
of  Ri^ts  in  Section  IX  of  this 
Agreement,  upon  payment  of  the 
amount  specified  in  Section  IV 
(Payment)  [or  upon  satisfactory 
completion  of  work  to  be  performed 

specified  in  Section _ (Work  to  be 

Performed)],  EPA  agreed  to  remove  any 
lien  it  may  have  on  the  Property  imder 
Section  107(1)  of  CERCLA,  42  U.S.C. 
9607(1),  as  a  result  of  response  action 
conducted  by  EPA  at  the  Property. 

XXn.  Public  Comment 

41.  This  Agreement  shall  be  subject  to 
a  thirty-day  public  comment  period, 
after  which  EPA  may  modify  or 
withdraw  its  consent  to  this  Agreement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  this 
Agreement  is  inappropriate,  improper  or 
inadequate. 

It  is  So  Agreed: 

United  States  Environmental  Protection 
Agency 
By: 

Regional  Administrator,  Region _ 

Date 

It  is  So  Agreed:  ^ 

By: 

Name  Date 

[FR  Doc.  95-16282  Filed  6-30-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  200, 201, 203, 205,  and 
212 

RiN  1810-^73 

Title  I— Helping  Disadvantaged 
Children  MMt  High  Standards 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  As  specifically  required  by 
statute,  the  U.S.  Secretary  of  Education 
(Secretary)  issues  a  single  set  of  final 
regulations  implementing  the  programs 
under  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America’s 
Schools  Act  of  1994.  In  order  to  provide 
maximum  flexibility  to  grantees 
implementing  the  programs  under  Title 
I,  these  regulations  address  only  those 
few  provisions  for  which  the  Secretary 
believes  rulemaking  is  absolutely 
necessary.  These  regulations  replace  the 
regulations  currently  foimd  at  34  CFR 
Parts  200,  201, 203,  205  and  212. 
EFFECTIVE  DATE:  These  regulations  take 
efiect  on  August  2, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
subparts  A  and  E,  Wendy  Jo  New, 
Telephone:  (202)  260-0982;  for  subpart 
B,  Patricia  McKee,  Telephone:  (202) 
260-0991;  for  subpart  D,  Paul  Brown, 
Telephone:  (202)  260-0976: 
Compensatory  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Portals  Building,  room  4400, 
Wa^ington,  DC  20202-6132. 

For  subparts  C  and  E,  James  English, 
Office  of  Migrant  Education,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW,  Portals 
Building,  room  4100,  Washington,  DC 
20202-6135.  Telephone:  (202)  260- 
1394. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Services  (FIRS)  at  1-800-877- 
8339  between  8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  1994 
reauthorization  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA)  revised  Federal  elementary  and 
secondary  education  programs 
extensively  to  help  ensure  that  all 
children  acquire  the  knowledge  and 
skills  they  will  need  to  succeed  in  the 
21st  century.  Under  the  reauthorized 
ESEA,  Federal  education  programs  for 
the  first  time  are  designed  to  work 
together  with,  rather  ffian  separately 


from,  one  another.  In  addition,  rather 
than  operating  apart  from  the  broader 
education  that  children  receive,  the 
ESEA  reinforces  State  and  community 
reform  efforts  geared  to  challenging 
State  standards,  particularly  those 
initiated  or  supported  by  the  Goals 
2000:  Educate  America  Act.  In  fact,  all 
of  the  major  ESEA  programs  are 
redesigned  to  support  comprehensive 
State  and  local  reforms  of  teaching  and 
learning  and  ensure  that  all  children — 
whatever  their  background  and 
whatever  school  they  attend — can  reap 
the  benefit  of  those  reforms. 

As  the  largest  by  far  of  all  ESEA 
programs.  Title  I  is  the  centerpiece  of 
the  ESEA’s  efforts  to  help  the  neediest 
schools  and  students  reach  the  same 
challenging  standards  expected  of  all 
children.  Effective  July  1, 1995,  the  four 
Title  I  programs — the  basic  program  in 
local  educational  agencies  (LEAs)  (Part 
A),  the  Even  Start  Family  Literacy 
program  (Part  B),  the  Migrant  Education 
program  (Part  C),  and  the  Neglected, 
Delinquent,  and  At-Risk  Youth  program 
(Part  D) — are  designed  to  work  together 
in  support  of  this  common  purpose. 
Moreover,  the  programs  embrace  the 
same  fundamental  new  strategies  to 
help  ensiire  that  the  intended 
beneficiaries  are  not  left  behind  in  State 
and  local  efforts  to  promote  higher 
standards.  These  strategies  include:  a 
scfaoolwide  focus  on  improving  teaching 
and  learning,  strong  program 
coordination  by  LEAs,  flexibility  at  the 
local  level  combined  with  clear 
accountability  for  results,  more  focused 
targeting  of  resources  on  the  neediest 
schools,  and  stronger  partnerships 
between  schools  and  communities  to 
support  higher  achievement  for  all 
children. 

On  May  1, 1995,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  Title  I  in  the 
Federal  Register  (60  FR  21400-21419). 
The  preamble  to  the  NPRM  included  a 
discussion  of  the  provisions  enacted  by 
Congress  that  were  addressed  in  the 
NPRM.  The  preamble  also  included  a 
siimmary  of  the  results  of  the  negotiated 
rulemaldng  process  the  Secretary 
implemented  \mder  section  1601(b)  of 
Title  I.  In  developing  the  proposed 
regulations,  the  Secretary  considered 
the  comments  of  persons  who 
responded  to  the  October  28, 1994 
Federal  Register  notice  requesting 
advice  and  recommendations  on 
regulatory  issues  under  Title  I  (59  FR 
54372-74)  and  also  the  comments  of 
participants  in  the  negotiated 
rulemaking  process. 


Changes  From  the  NPRM  and  Analysis 
of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  to  comment  in  the  NPRM,  370 
letters  were  received  fiom  State  and 
LEA  officials,  teachers,  organizations. 
Members  of  Congress,  citizens,  and 
students.  An  andysis  of  the  comments 
and  the  Secretary’s  responses  to  those 
comments  is  published  as  an  appendix 
to  these  final  regulations. 

In  these  final  regulations,  the 
Secretary  has  considered  these 
comments,  balancing  the  concerns  of 
State  and  local  school  officials,  parents, 
and  others  with  the  statutory  purposes 
of  the  program  and  the  needs  of  the 
children  to  be  served.  The  following 
sections  provide  a  brief  summary  of  the 
final  regulations  that  differ  from  the 
regulations  proposed  in  the  NPRM. 

State  Responsibilities  for  Assessment 
(§§200.1,  200.4) 

The  Secretary  has  revised  §§  200.1 
and  200.4  to  clarify  that  a  State’s  set  of 
high-quality  yearly  assessments  must 
measure  performance  in  at  least 
mathematics  and  reading/language  arts, 
but  need  not  be  focused  solely  on 
reading/language  arts  or  mathematics. 
Rather,  as  indicated  in  §  200.4(a)(1),  a 
State  may  meet  this  requirement  by 
developing  or  adopting  assessments  in 
other  academic  subjects  as  long  as  those 
assessments  sufficiently  measure 
performance  in  mathematics  and 
reading/language  arts.  For  example,  an 
assessment  in  an  academic  subject  such 
as  social  studies  may  sufficiently 
measure  performance  in  reading 
language  arts.  Particularly  at  the 
secondary  level,  the  Secretary  believes  it 
may  be  especially  appropriate  to 
measure  performance  in  reading/ 
language  arts  through  assessments  in 
content  areas.  In  addition,  the  Secretary 
emphasizes  the  importance  of  all 
children  attaining  high  levels  of 
performance  in  all  core  academic 
subjects.  Limiting  the  focus  of  Title  I 
accountability  in  no  way  is  intended  to 
alter  the  overall  responsibility  of  States, 
local  school  districts,  and  schools  for 
success  of  all  students  in  the  core 
academic  subjects  determined  by  the 
State.  If  a  State  has  standards  and 
assessments  for  all  students  in  subjects 
beyond  mathematics  and  reading/ 
language  arts,  the  regulations  do  not 
preclude  a  State  from  including,  for 
accoimtability  purposes,  additional 
subject  areas,  and  the  Secretary 
encourages  them  to  do  so. 
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Schoolwide  Program  Requirements 

(§200.8) 

Section  200.8(c)(3)(ii)(B)(l)(i4)  of  the 
proposed  regulations  would  have 
required  a  s^ool  that  combines  in  its 
schoolwide  program  funds  received 
imder  Part  C  of  Title  I,  in  consultation 
with  parents  of  migratory  children  or 
organizations  representing  those 
parents,  to  first  address  the  identified 
needs  of  migratory  children  that  result 
from  the  effects  of  their  migratory 
lifestyle  or  are  needed  to  permit 
migratory  children  to  participate 
effectively  in  school.  The  Sectary  has 
revised  this  section  to  clarify  that  both 
parents  and  organizations  representing 
those  parents  may  participate  in 
consultation  together  to  clarify  that  the 
two  parties  are  not  mutually  exclusive. 

Responsibilities  for  Providing  Services 
to  (mildren  in  Private  Schools 
(§200.10) 

Recognizing  that  some  LEAs  identify 
a  public  school  as  eligible  for  Title  I  on 
the  basis  of  student  enrollment  rather 
than  because  it  serves  an  eligible 
attendance  area,  the  Secretary  has 
amended  §  200.10(b)  to  clarify  that  if  an 
LEA  identifies  a  public  school  as 
eligible  on  the  basis  of  enrollment,  the 
LEA  must,  in  consultation  with  private 
school  officials,  determine  an  equitable 
way  to  identify  eligible  private  school 
children. 

Payments  to  LEAs  for  Capital  Expenses 
(§200.16) 

Section  200.16(a)(2)(i)(D)  makes  clear 
that  the  salaries  of  noninstructional 
technicians  who  monitor  computer- 
assisted  instruction  in  private  schools 
are  administrative  costs  to  be  taken  off 
the  top  of  an  LEA’s  allocation.  As  such, 
the  L^  may  fund  those  technicians 
from  its  capital  expense  funds. 

Reservation  of  Funds  by  an  LEA 
(§200.27) 

The  Secretary  has  amended  §  200.27 
to  clarify  that  capital  expenses  incurred 
to  implement  alternative  delivery 
systems  necessary  to  serve  private 
school  students  in  compliance  with 
Aguilar  v.  Felton  that  are  not 
reimbursed  under  section  1002(e]  of 
Title  I  are  administrative  costs  that  must 
be  taken  off  the  top  of  an  LEA’s  Part  A 
allocation. 

Allocation  of  Funds  to  School 
Attendance  Areas  and  Schools 
(§200.28) 

The  Secretary  has  made  several 
changes  in  §  200.28.  First,  the  Secretary 
has  added  flexibility  in  paragraph  (a)(3) 
to  permit  an  LEA  that  ranks  its  school 
attendance  areas  or  schools  below  75 


percent  poverty  by  grade  span  groupings 
to  determine  the  percentage  of  children 
&t)m  low-income  families  in  the  LEA  as 
a  whole  for  each  grade  span  grouping. 

Second,  the  Secretary  nas  addressed  a 
significant  problem  concerning  the 
availability  of  adequate  poverty  data  on 
children  who  reside  in  participating 
public  school  attendance  areas  but  who 
attend  private  schools.  Paragraph 
(a)(2)(i)  provides  that,  if  the  same  data 
are  not  available  for  private  school 
children  as  are  available  for  public 
school  children,  an  LEA  may  iise 
comparable  data  collected  through 
alternative  means  such  as  a  survey  or 
from  existing  sources  such  as  Aid  to 
Families  wi&  Dependent  Children  or 
tuition  scholarship  programs.  Under 
paragraph  (a)(2)(ii),  if  complete  actual 
poverty  data  are  not  available  on  private 
school  children,  an  LEA  may 
extrapolate  from  actual  data  on  a 
representative  sample  of  private  school 
children  the  nvunber  of  poor  private 
school  children.  If  adequate  data  are  not 
available  under  paragraph  (a)(2)(i)  or 
(ii),  the  LEA,  for  the  1995-96  school 
year  only,  shall  derive  the  number  of 
private  school  children  frum  low- 
income  families  by  applying  the  poverty 
percentage  of  each  pcurticipating  public 
school  attendance  area  to  the  number  of 
private  school  children  who  reside  in 
that  area. 

For  example,  if  a  participating  public 
school  area  has  50  percent  poverty  and 
100  children  who  reside  in  that  area 
attend  private  schools,  50  private  school 
children  would  be  deemed  to  be  poor 
and  thus  would  generate  Part  A  frmds. 
For  school  years  after  1995-96, 
however,  actual  poverty  data  (or  a 
reasonable  estimate  based  on  an 
adequate  sample)  will  he  required. 
Finally,  the  Secretary  has  made  clear  in 
paragraph  (b)(1)  that  an  LEA  must 
calculate  125  percent  of  the  per-pupil 
amount  of  funds  the  LEA  receives  for  a 
given  fiscal  year  before  the  LEA  reserves 
any  funds  vmder  §  200.27. 

Migrant  Education  Program  (MEP) 
Definitions  (§  200.40) 

The  proposed  regulations  contained 
definitions  of  “migratory  agricultmal 
worker”  and  “migratory  fisher”  to 
require  a  move  to  obtain  temporary  or 
seasonal  agricultural  or  fishing  work  “as 
a  principal  means  of  livelihood.”  This 
term  was  proposed  to  focus  MEP 
services  on  children  who  are  truly 
migratory,  i.e.,  children  in  families  with 
an  actual,  significant  dependency  on 
migratory  agricultural  or  fishing  work. 

In  doing  so,  the  new  requirement  was 
intended  to  correct  a  situation  in  which 
persons  who  move  across  school  district 
lines  to  perform  temporary  or  seasonal 


agricultural  or  fishing  activities  for  only 
a  short  time  are  considered  “migratory” 
imder  the  MEP,  even  when  they  do  not 
have  a  significant  economic  dependence 
on  the  agricultural  or  fishing  activities. 
Because  many  commenters  appeared  to 
have  misimderstood  the  scope  and 
intent  of  the  “principal  means  of 
livelihood”  language,  and  the  degree  of 
burden  that  its  use  would  place  on  State 
and  local  program  staff  and  parents  of 
migratory  children,  the  regulations  have 
been  revised  to  more  clearly  define  the 
term,  “principal  means  of  livelihood.” 
for  piuposes  of  the  MEP  and  clarify  the 
term’s  applicability  to  moves  within 
15,000  square  mile  districts. 

Use  of  Program  Funds  for  Unique 
Program  Function  Costs  (§  200.41) 

The  proposed  regulations  piermit  an 
SEA  to  use  MEP  fimds  to  carry  out  other 
administrative  activities,  beyond  those 
allowable  vmder  §  200.61,  that  are 
vmique  to  the  MEP  “or  that  are  the  same 
or  similar  to  those  performed  by  LEAs 
in  the  State  under  subpart  A.”  in 
response  to  comment,  the  regulations 
have  been  revised  to  clarify  &at 
administrative  activities  “that  are  the 
same  or  similar  to  those  performed  by 
LEAs  in  the  State  under  subpart  A”  are 
included  vmder  those  administrative 
activities  that  are  vmique  to  the  MEP. 

Executive  Order  12868 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
re^latory  action. 

The  benefits  associated  with  these 
final  regulations  are  clear.  Because  the 
Secretary  has  chosen  to  regulate  on  very 
few  statutory  provisions,  SEAs  and 
LEAs  have  considerable  flexibility  in 
implementing  the  provisions  of  Title  I  to 
meet  their  particular  needs  and 
circumstances.  Moreover,  the  potential 
costs  associated  with  these  final 
regulations  are  minimal;  they  result 
from  specific  statutory  requirements  or 
have  bmn  determined  by  the  Secretary 
to  be  necessary  for  administering  the 
Title  I  programs  effectively  and 
efficiently. 

Intergovernmental  Review 

Grants  to  SEAs  for  the  MEP  and  grants 
to  SEAs  and  LEAs  for  the  Migrant 
Education  Coordination  Program  are 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  The  objective  of  the 
Executive  Order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
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governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretary’s  specific 
plans  and  actions  for  these  programs. 

List  of  Subjects  in  34  CFR  Part  200 

Administrative  practice  and 
procedxire.  Adult  education,  Children, 
Coordination,  Education,  Education  of 
disadvanta^d  children.  Education  of 
individuals  with  disabilities. 

Elementary  and  secondary  education. 
Eligibility,  Family,  Family-centered 
education.  Grant  programs — education, 
Indians— education.  Institutions  of 
higher  education.  Interstate 
coordination.  Intrastate  coordination. 
Juvenile  delinquency.  Local  educational 
agencies.  Migratory  children.  Migratory 
workers.  Neglected,  Nonprofit  private 
agencies.  Private  schools.  Public 
agencies.  Reporting  and  recordkeeping 
requirements.  State-administered 
programs.  State  educational  agencies. 
Subgrants. 

34  CFR  Part  201 

Education  of  disadvantaged. 
Elementary  and  secondary  education. 
Grant  programs — education.  Migrant 
labor.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  203 

Education  of  disadvantaged. 
Elementary  and  secondary  education. 
Grant  programs — education.  Juvenile 
delinquency.  Reporting  and 
recordkeeping  requirements. 

34  CFR  Part  205 

Education  of  disadvantaged. 
Elementary  and  secondary  education. 
Grant  programs — education.  Migrant 
labor. 

34  CFR  Part  212 

Adult  education.  Education  of 
disadvantaged.  Elementary  and 
secondary  education.  Grant  programs — 
education,  Indians— education.  Infants 
and  children.  Migrant  labor.  Reporting 
and  recordkeeping  requirements. 

Dated;  June  28, 1995. 

Richard  W.  Riley. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.010,  Improving  Programs 
Operated  by  Local  Educational  Agencies; 
84.011,  Migrant  Education  Basic  State  . 
Formula  Grant  Program;  84.013,  Prevention 
and  Intervention  Programs  for  Children  and 
Youth  Who  Are  Neglected,  Delinquent,  or  At- 
Risk  of  Dropping  Cfot;  84.144,  Migrant 
Education  Cmrdination  Program;  84.213, 
Even  Start  Family  Literacy  Program) 


The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by 
removing  Parts  201, 203,  205,  and  212 
and  revising  Part  200  as  follows: 

PART  201  [Removed] 

1.  Part  201  is  removed. 

PART  203  [Removed] 

2.  Part  203  is  removed. 

PART  205  [Removed] 

3.  Part  205  is  removed. 

PART  212  [Removed] 

4.  Part  212  is  removed. 

5.  Part  200  is  revised  to  read  as 
follows: 

PART  200— TITLE  I— HELPING 
DISADVANTAGED  CHILDREN  MEET 
HIGH  STANDARDS 

Subpart  A— Improving  Basic  Programs 
Oparatsd  by  Local  Educational  Aganciaa 

Standards,  Assessment,  and  Accountability 
Sgc 

200.1  Contents  of  a  State  plan. 

200.2  State  responsibilities  for  developing 
challenging  standards. 

200.3  Requirements  for  adequate  progress. 

200.4  State  responsibilities  for  assessment 

200.5  Requirements  for  school 
improvement 

200.6  Requirements  for  LEA  improvement. 

200.7  [Reserved] 

Schoolivide  Programs 

200.8  Schoolwide  program  requirements. 

200.9  [Reserved] 

Participation  of  Eligible  Children  in  Private 
Schools 

200.10  Responsibilities  for  providing 
services  to  children  in  private  schools. 

200.11  Factors  for  determining  equitable 
participation  of  children  in  private 
schools. 

200.12  Requirements  to  ensure  that  funds 
do  not  benefit  a  private  school. 

200.13  Requirements  concerning  property, 
equipment,  and  supplies  for  the  benefit 
of  private  school  children. 

200.14  [Reserved] 

Capital  Expmises 

200.15  Payments  to  SEAs  for  capital 
expenses. 

200.16  Payments  to  LEAs  for  capital 
expenses. 

200.17  Use  of  LEA  payments  for  capital 
expenses. 

200.18-200.19  [Reserved] 

Procedures  for  the  Within-State  Allocation 
of  LEA  Program  Funds 

200.20  Allocation  of  funds  to  LEAs. 

200.21  Determination  of  the  number  of 
children  eligible  to  be  counted. 

200.22  Allocation  of  basic  grants. 

200.23  Allocation  of  concentration  grants. 

200.24  Allocation  of  targeted  grants. 


200.25  Applicable  hold-harmless 
provisions. 

200.26  [Reserved] 

Procedures  for  the  Within-Distrkt  Allocation 
of  L£A  Program  Funds 

200.27  Reservation  of  funds  by  an  LEA. 

200.28  Allocation  of  funds  to  school 
attendance  areas  and  schools. 

200.29  [Reserved] 

Subpart  B— Even  Start  Family  Literacy 
Programs 

200.30  Migrant  Education  Even  Start 
program  definition. 

200.31-200.39  [Reserved] 

Subpart  C— Migrant  Education  Program 

200.40  Program  definitions. 

200.41  Use  of  program  funds  for  unique 
program  function  costs. 

200.42  Responsibilities  of  SEAs  and 
operating  agencies  for  assessing  the 
efiectiveness  of  the  MEP. 

200.43  Responsibilities  of  SEAs  and 
operating  agencies  for  improving 
services  to  migratory  children. 

200.44  Use  of  MEP  funds  in  schoolwide 
projects. 

200.45  Responsibilities  for  participation  of 
children  in  private  schools. 

200.46-200.49  [Reserved] 

Subpart  D— Prevention  «td  Intervention 
Programs  for  Children  and  Youth  Who  Are 
Neglected,  Delinquc-nt,  or  At-Risk  of 
Dropping  Out 

200.50  Program  definitions. 

200.51  SEA  counts  of  eligible  children. 
200.52-200.59  [Reserved] 

Subpart  E— Qeneral  Provisions 

200.60  Reservation  of  funds  for  State 
administration  and  school  improvement. 

200.61  Use  of  fuCnds  reserved  for  State 
administration. 

200.62  [Reserved] 

200.63  Supplement,  not  supplant. 

200.64  Maintenance  of  effort. 

200.65  Definitions. 

200.66-200.69  [Reserved] 

Authority:  20  U.S.C.  6301-6514,  unless 
otherwise  noted. 

Subpart  A— Improving  Basic  Programs 
Operated  by  Local  Educational 
Agencies 

Standards,  Assessment,  and 
Accountability 

§  200.1  Contents  of  a  State  plan. 

(a)(1)  A  State  that  desires  to  receive  a 
grant  under  this  subpart  shall  submit  to 
the  Secretary  a  plan  that  meets  the 
requirements  of  this  section. 

(2)  A  State  plan  must  be— 

(i)  Developed  with  broad-based 
consultation  throughout  the  plaiming 
process  with  local  educational  agencies 
(LEAs),  teachers,  pupil  services 
personnel,  other  staff,  parents,  and 
administrators,  including  principals; 

(ii)  Developed  with  su^tantial 
involvement  of  the  Committee  of 
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Practitioners  established  under  section 
1603(b)  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (Act),  and  continue  to  involve 
the  Committee  in  monitoring  the  plan’s 
implementation:  and 

(iii)  Coordinated  with  other  plans 
developed  under  the  Act,  the  Goals 
2000:  ^ucate  America  Act,  and  other 
acts,  as  appropriate,  consistent  with 
section  14307  of  the  Act. 

(3)  In  lieu  of  a  State  plan  imder  this 
section,  a  State  may  include  programs 
under  this  part  in  a  consolidated  State 
plan  submitted  in  accordance  with 
section  14302  of  the  Act. 

(b)  A  State  plan  must  address  the 
following: 

(1)  Challenging  standards.  The  State 
plan  must  include — 

(i)  Evidence  that  demonstrates  that — 

(A)  The  State  has  developed  or 
adopted  challenging  content  and 
student  performance  standards  for  all 
students  in  accordance  with  §  200.2; 
and 

(B)  The  State’s  procedure  for  setting 
the  student  performance  levels  applies 
recogni2»d  professional  and  tecWcal 
knowledge  for  establishing  the  student 
performance  levels;  or 

(ii)  The  State’s  strategy  and  schedule 
for  developing  or  adopting  by  the 
beginning  of  Ae  1997-1998  school 
year — 

(A)  Challenging  content  and  student 
performance  standards  for  all  students 
in  accordance  with  §  200.2(b);  or 

(B)  Content  and  student  performance 
standards  for  elementary  and  secondary 
school  children  served  under  this 
subpart  in  accordance  with  §  200.2(c),  if 
the  State  will  not  have  developed  or 
adopted  content  and  student 

gerformance  standards  for  all  students 
y  the  1997-1998  school  year  or  does 
not  intend  to  develop  such  standards. 

(iii)  For  subjects  in  which  students 
will  be  served  under  this  subpart  but  for 
which  a  State  has  no  standards,  the 
State  plan  must  describe  the  State’s 
strategy  for  ensuring  that  those  students 
are  taught  the  same  knowledge  and 
skills  and  held  to  the  same  expectations 
as  are  all  children. 

(2)  Assessments.  The  State  plan 
must — 

(i)  Demonstrate  that  the  State  has 
developed  or  adopted  a  set  of  high- 
quality  yearly  student  assessments, 
including  assessments  that  measure 
performance  in  at  least  mathematics  and 
reading/language  arts,  in  accordance 
with  §  200.4,  that  will  be  used  as  the 
primary  means  of  determining  the 
yearly  performance  of  each  school  and 
LEA  served  under  this  subpart  in 
enabling  all  children  participating 


imder  this  subpart  to  meet  the  State’s 
student  performance  standards;  or 

(ii)  If  a  State  has  not  developed  or 
adopted  assessments  that  measure 
performance  in  at  least  mathematics  and 
reading/language  arts  in  accordance 
with  §  200.4 — 

(A)  Describe  the  State’s  quality 
benchmarks,  timetables,  and  reporting 
schedule  for  completing  the 
development  and  field-testing  of  those 
assessments  by  the  beginning  of  the 
2000-2001  school  year;  and 

(B)  Describe  the  transitional  set  of 
yearly  statewide  assessments  the  State 
will  use  to  assess  students’  performance 
in  mastering  complex  skills  and 
challenging  subject  matter,  and 

(iii) (A)  Identify  the  languages  other 
than  ^glish  that  are  spoken  by  the 
student  population  pa^cipating  under 
this  subpart;  and 

(B)  Indicate  the  languages  for  which 
yearly  student  assessments  that  meet  the 
requirements  of  this  section  are  not 
available  and  are  needed  and  develop  a 
timetable  for  progress  toward  the 
development  of  &ese  assessments. 

(3)  Adequate  yearly  progress.  The 
State  plan  must — 

(i)  Demonstrate,  based  on  the 
assessments  described  under  §  200.4, 
what  constitutes  adequate  yearly 
progress  toward  enabling  all  children  to 
meet  the  State  performance  standards 
of— 

(A)  Any  school  served  under  this 
subpart;  and 

(B)  Any  LEA  that  receives  funds 
under  this  subpart;  or 

(ii)  For  any  year  in  which  a  State  uses 
transitional  assessments  imder 

§  200.4(e),  describe  how  the  State  will 
identify  schools  under  §  200.5  and  lEAs 
under  §  200.6  in  accordance  with 
§  200.3. 

(4)  Capacity  building.  Each  State  plan 
shall  describe — 

(i)  How  the  State  educational  agency 
(SEA)  will  help  each  LEA  and  school 
affected  by  the  State  plan  to  develop  the 
capacity  to  comply  with  each  of  the 
requirements  of  sections  1112(c)(1)(D), 
1114(b),  and  1115(c)  of  the  Act  that  is 
applicable  to  the  LEA  and  school;  and 

(ii)  Other  factors  the  State  deems 
appropriate,  which  may  include 
opportunity-to-leam  standards  or 
strategies  developed  under  the  Goals 
2000:  Educate  America  Act,  to  provide 
students  an  opportunity  to  achieve  the 
knowledge  and  skills  described  in  the 
challenging  content  standards 
developed  or  adopted  by  the  State. 

(Authority:  20  U.S.C.  6311) 


§200.2  State  responsibllitiM for 
developtng  chaHenging  standards. 

(a)  Standards  in  general.  (1)  A  State 
shall  develop  or  adopt  challenging 
content  and  student  performance 
standards  that  will  be  used  by  the  State, 
its  LEAs,  and  its  schools  to  carry  out 
this  subpart. 

(2)  Standards  under  this  subpart  must 
include — 

(i)  Challenging  content  standards  in 
academic  subjects  that — 

(A)  Specify  what  children  are 
exp^^  to  know  and  be  able  to  do; 

(B)  Contain  coherent  and  rigorous 
content;  and 

(C)  Encourage  the  teaching  of 
advanced  skills;  and 

(ii)  Challenging  student  performance 
standards  that — 

(A)  Are  aligned  with  the  State’s 
content  standards; 

(B)  Describe  two  levels  of  high 
performance — ^proficient  and 
advanced — ^that  determine  how  well 
children  are  mastering  the  material  in 
the  State’s  content  standards;  and 

(C)  Describe  a  third  level  of 
performance — partially  proficient — ^to 
provide  complete  information  to 
measure  the  progress  of  lower- 
performing  children  toward  achieving  to 
the  proficient  and  advanced  levels  of 
performance. 

(b)  Standards  for  all  children.  A  State 
that  has  developed  or  adopted  content 
standards  and  student  performtmce 
standards  for  all  students  under  Title  m 
of  the  Goals  2000:  Educate  America  Act 
or  under  another  process,  or  will 
develop  or  adopt  such  standards  by  the 
beginning  of  the  1997-1998  school  year, 
shall  use  those  standards,  modified,  if 
necessary,  to  conform  with  the 
requirements  in  paragraph  (a)  of  this 
section  and  §  200.3,  to  carry  out  this 
subpart. 

(c)  Standards  for  children  served 
under  this  subpart.  (1)  If  a  State  will  not 
have  developed  or  adopted  content  and 
student  performance  standards  for  all 
students  by  the  beginning  of  the  1997- 
1998  school  year,  or  does  not  intend  to 
develop  those  standards,  the  State  shall 
develop  content  and  student 
performance  standards  for  elementary 
and  secondary  school  children  served 
under  this  subpart  in  subject  areas  as 
determined  by  the  State,  but  including 
at  least  mathematics  and  reading/ 
language  arts.  These  standards  must — 

(i)  Include  the  same  knowledge,  skills, 
and  levels  of  performance  expected  of 
all  children; 

(ii)  Meet  ^e  requirements  in 
paragraph  (a)  of  this  section  and  §  200.3; 
and 

(iii)  Be  developed  by  the  beginning  of 
the  1997-1998  s^ool  year. 
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(2)  If  a  State  has  not  developed 
content  and  student  performance 
standards  in  mathematics  and  reading/ 
language  arts  for  elementary  and 
secondary  school  children  served  under 
this  subpart  by  the  beginning  of  the 
1997-1998  school  year,  the  State  shall 
then  adopt  a  set  of  standards  in  those 
subjects  such  as  the  standards  contained 
in  other  State  plans  the  Secretary  has 
approved. 

(3)  If  and  when  a  State  develops  or 
adopts  standards  for  all  children,  the 
State  shall  use  those  standards  to  carry 
out  this  subpart. 

(Authority:  20  U.S.C  6311(b)) 

f200.3  Raquirainents  for  adequate 
progrees. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  State  shall 
determine,  based  on  the  State 
assessment  system  described  in  §  200.1, 
what  constitutes  adequate  yearly 
progress  of— 

(1)  Any  school  served  imder  this 
subpart  toward  enabling  children  to 
meet  the  State’s  student  performance 
standards:  and 

(2)  Any  LEA  that  receives  funds  imder 
this  subpart  toward  enabling  children  in 
schools  served  under  this  subpart  to 
meet  the  State’s  student  performance 
standards. 

(b)  Adequate  yearly  progress  must  be 
defined  in  a  manner  that — 

(1)  Results  in  continuous  and 
substantial  yearly  improvement  of  each 
school  and  LEA  sufficient  to  achieve  the 
goal  of  all  children  served  imder  this 
subpart,  particularly  economically 
disadvantaged  and  limited-English 
proficient  ^ildren,  meeting  the  State’s 
proficient  and  advanced  levels  of 
performance; 

(2)  Is  sufficiently  rigorous  to  achieve 
that  goal  within  an  appropriate 
timeframe;  and 

(3)  Links  progress  primarily  to 
performance  on  the  State’s  assessment 
system  under  §  200.4,  while  permitting 
progress  to  be  established  in  part 
through  the  use  of  other  measures,  such 
as  dropout,  retention,  and  attendance 
rates. 

(c)  For  any  year  in  which  a  State  uses 
transitional  assessments  under 

§  200.4(e),  the  State  shall  devise  a 
procedure  for  identifying  schools  under 
§  200.5  and  LEAs  under  §  200.6  that 
relies  on  accurate  information  about  the 
continuous  and  substantial  yearly 
academic  progress  of  each  sdiool  and 
LEA. 

(Authority:  20  U.S.C  6311(b)(2).  (7)(B)) 


S200.4  State  responsibilitiM tor 

(a)  (1)  Each  State  shall  develop  or 
adopt  a  set  of  high-quality  yearly 
student  assessments,  including 
assessments  that  measure  performance 
in  at  least  mathematics  and  reading/ 
language  arts,  that  will  be  used  as  the 
primary  means  of  determining  the 
yearly  performance  of  each  school  and 
LEA  served  under  this  subpart  in 
enabling  all  children  participating 
under  this  subpart  to  meet  the  State’s 
student  performance  standards. 

(2)  A  State  may  satisfy  this 
requirement  if  the  State  has  developed 
or  adopted  a  set  of  high-quality  yearly 
student  assessments  in  other  academic 
subjects  that  measure  performance  in 
maffiematics  and  reading/language  arts. 

(b)  Assessments  under  this  section 
must  meet  the  following  requirements: 

(1)  Be  the  same  assessments  used  to 
measure  the  performance  of  all  children, 
if  the  State  measures  the  performance  of 
all  children. 

(2) (i)  Be  aligned  with  the  State’s 
challenging  content  and  student 
performance  standards;  and 

(ii)  Provide  coherent  information 
about  student  attainment  of  the  State’s 
content  and  student  performance 
standards. 

(3) (i)(A)  Be  used  for  purposes  for 
which  the  assessments  are  valid  and 
reliable;  and 

(B)  Be  consistent  with  relevant, 
nationally  recognized  professional  and 
technical  standards  for  those 
assessments. 

(ii)  Assessnient  measures  that  do  not 
meet  these  requirements  may  be 
included  as  one  of  the  multiple 
measures  if  the  State  includes  in  its 
State  plan  sufficient  information 
regarding  the  State’s  efforts  to  validate 
the  measures  and  to  report  the  results  of 
those  validation  studies. 

(4)  Measure  the  proficiency  of 
students  in  the  academic  subjects  in 
which  a  State  has  adopted  challenging 
content  and  student  performance 
standards. 

(5)  Be  administered  at  some  time 
duriiw — 

(i)  (trades  3  through  5; 

(ii)  Grades  6  through  9;  and 

(iii)  Grades  10  through  12. 

(6)  Involve  multiple  approaches 
within  an  assessment  system  with  up- 
to-date  measures  of  student 
performance,  including  measures  that 
assess  complex  thinking  skills  and 
understanding  of  challenging  content. 

(7)  Provide  for — 

(i)  Participation  in  the  assessment  of 
all  students  in  the  grades  being 
assessed; 

(ii)  Reasonable  adaptations  and 
accommodations  for  students  with 


diverse  learning  needs  necessary  to 
measure  the  achievement  of  those 
students  relative  to  the  State’s 
standards;  and 

(iii)  (A)  Inclusion  of  limited-English 
proficient  students  who  shall  be 
assessed,  to  the  extent  practicable,  in 
the  language  and  form  most  likely  to 
yield  accurate  and  reliable  information 
on  what  those  students  know  and  can 
do  to  determine  the  students’  mastery  of 
skills  in  subjects  other  than  English. 

(B)  To  meet  this  requirement,  the 
State— 

(2)  Shall  make  every  effort  to  use  or 
develop  linguistically  accessible 
assessment  measures;  and 

(2)  May  request  assistance  from  the 
Secretary  if  those  measures  are  needed. 

(8)  Include,  for  determining  the 
progress  of  the  LEA  only,  students  who 
have  attended  schools  in  the  LEA  for  a 
full  academic  year,  but  who  have  not 
attended  a  single  school  in  the  LEA  for 
a  full  academic  year. 

(9)  Provide  individual  student 
interpretive  and  descriptive  reports  that 
include — 

(i)  Individual  scores;  or 

(ii)  Other  information  on  the 
attaiiunent  of  student  performance 
standards. 

(10)  Enable  results  to  be  disaggregated 
within  each  State,  LEA,  and  school  by — 

(1)  Gender; 

(11)  Each  major  racial  and  ethnic 
groun; 

(iii)  English  proficiency  status; 

(iv)  Migrant  status; 

(v)  Students  with  Usabilities  as 
compared  to  students  without 
disabilities;  and 

(vi)  Economically  disadvantaged 
students  as  compared  to  students  who 
are  not  economically  disadvantaged. 

(c)  (1)  If  a  State  has  developed  or 
adopted  assessments  for  all  students 
that  measure  performance  in 
mathematics  and  reading/language  arts 
under  Title  in  of  the  Goals  2000: 

Educate  America  Act  or  under  another 
process,  the  State  shall  use  those 
assessments,  modified,  if  necessary,  to 
conform  with  the  requirements  in 
paragraph  (b)  of  this  section  and  §  200.3, 
to  carry  out  this  subpart. 

(2)  Paragraph  (c)(1)  of  this  section 
does  not  relieve  the  State  from 
including  students  served  imder  this 
subpart  in  assessments  in  any  other 
subjects  the  State  has  developed  or 
adopted  for  all  children. 

(a)  (1)  Except  as  provided  in 
paragraph  (d)  (2)  and  (3)  of  this  section, 
if  a  State  has  not  developed  or  adopted 
assessments  that  measure  performance 
in  at  least  mathematics  and  reading/ 
language  arts  that  meet  the  requirements 
in  paragraph  (b)  of  this  section,  the  State 
shall— 
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(1)  By  the  beginning  of  the  2000-2001 
school  year,  develop  those  assessments 
and  field-test  them  for  One  year;  and 

(ii)  Develop  a  timetable  and 
benchmarks,  including  reports  of 
validity  studies,  for  completing  the 
development  and  field  testing  of  those 
assessments. 

(2)  The  State  may  request  a  one-year 
extension  from  the  Set^tary  to  test  its 
new  assessments  if  the  State  submits  a 
strategy  to  correct  problems  identified 
in  the  field  testing  of  its  assessments. 

(3)  If  a  State  has  not  developed 
assessments  that  measure  performance 
in  at  least  mathematics  and  reading/ 
language  arts  that  meet  the  requirements 
in  paragraph  (b)  of  this  section  by  the 
be^nning  of  the  2000-2001  school  year 
and  is  denied  an  extension,  the  State 
shall  adopt  a  set  of  assessments  in  those 
subjects  such  as  assessments  contained 
in  the  plans  of  other  States  the  Secretary 
has  approved. 

(e)  (1)  While  a  State  is  developing 
assessments  under  paragraph  (d)  of  this 
section,  the  State  may  propose  to  use  a 
transitional  set  of  yearly  statewide 
assessments  that  will — (i)  Assess  the 
performance  of  complex  skills  and 
challenging  subject  matter  in  at  least 
mathematics  and  reading/language  arts, 
which  may  be  satisfied  &ou^ 
assessments  in  academic  subjects  other 
than  mathematics  and  reading/language 
arts  if  those  assessments  measure 
performance  in  mathematics  and 
reading/language  arts; 

(ii)  Be  administered  at  some  time 
during — 

(A)  Grades  3  through  5; 

(B)  Grades  6  through  9;  and 

(C)  Grades  10  through  12;  and 

(iii)  Include  all  children  in  the  grades 
being  assessed. 

(2)  Transitional  assessments  do  not 
ne^  to  meet  the  other  requirements  of 
this  section. 

(Authority:  20  U.S.C.  6311(b)) 

§  200.5  Requirements  for  school 
Improvement 

(a)  Local  review.  (l)(i)  Each  LEA 
receiving  funds  imder  this  subpart  shall 
review  annually  the  progress  of  each 
school  served  under  this  subpart  to 
determine  whether  the  school  is 
meeting  or  making  adequate  progress 
toward  enabling  its  students  to  meet  the 
State’s  student  performance  standards 
described  in  the  State  plan. 

(ii)  An  LEA  may  review  a  targeted 
assistance  school  on  the  progress  of  only 
those  students  that  have  been  or  are 
served  imder  this  subpart. 

(2)  In  conducting  its  review,  an  LEA 
shall — 


(i)  (A)  Use  the  State  assessments  or 
transitional  assessments  described  in 
the  State  plan;  and 

(B)  Use  any  additional  measures  or. 
indicators  described  in  the  LEA’s  plan; 
or 

(ii)  If  the  State  assessments  are  not 
conducted  in  a  Title  I  school,  use  other 
appropriate  measures  or  indicators  to 
review  thq  school’s  progress;  and 

(iii)  (A)  Disaggregate  the  results  of  the 
review  according  to  the  categories 
specified  in  §  200.4(b)(10); 

(B)  Seek  to  produce,  in  schoolwide 
program  schools,  statistically  sound 
results  for  each  category  through  the  use 
of  oversampling  or  other  means;  and 

(C)  Report  disaggregated  data  to  the 
public  only  when  those  data  are 
statistically  sound. 

(3)  The  LEA  shall— 

(1)  Publicize  and  disseminate  to 
teachers  and  other  staff,  parents, 
students,  the  community,  and 
administrators,  including  principals,  the 
results  of  the  annual  review  of  all 
schools  served  under  this  subpart  in 
individual  school  performance  profiles; 
and 

(ii)  Provide  the  results  of  the  annual 
review  to  schools  served  under  this 
subpart  so  that  the  schools  can 
continually  refine  their  program  of 
instruction  to  help  all  cUlchen 
participating  under  this  subpart  meet 
the  State’s  student  performance 
standards. 

(Authority:  20  U.S.C  6317(a)) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0581) 

§  200.6  Requirements  for  LEA 
Improvement 

(a)  State  review.  (l)(i)  Each  SEA  shall 
review  annually  the  progress  of  each 
LEA  served  under  this  subpart  to 
determine  whether  the  schools  receiving 
assistance  under  this  subpart  are  making 
adequate  progress  toward  enabling  their 
students  to  meet  the  State’s  student 
performance  standards  described  in  the 
State  plan. 

(ii)  An  SEA  may  review  the  progress 
of  the  schools  served  by  an  LEA  only  for 
those  students  that  have  been  or  are 
being  served  under  this  subpart. 

(2)  In  conducting  its  review,  an  SEA 
shall — 

(i)  Disaggregate  the  results  of  the 
review  according  to  the  categories 
specified  in  §  200.4(b)(10); 

(ii)  Consider  other  indicators,  if 
applicable,  in  accordance  with  section 
1112(b)(1)  of  the  Act;  and 

(ii)  Report  disaggregated  data  to  the 
public  only  when  those  data  are 
statistically  sound. 

(3)  The  SEA  shall  publicize  and 
disseminate  to  LEAs,  teachers,  and  other 


staff,  parents,  students,  the  community, 
and  administrators,  including 
principals,  the  results  of  the  State 
review. 

(Authority:  20  U.S.C,  6317(d)) 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  niunber  1810-0581) 

§200.7  [Reserved] 

Schoolwide  Programs 

§  200.8  Schoolwide  program  requirements. 

(a)  General.  (1)  An  eligible  school,  in 
consultation  with  its  LEA,  may  use 
funds  or  services  under  this  subpart,  in 
combination  with  other  Federal,  State, 
and  local  funds  it  receives,  to  upgrade 
the  entire  educational  program  in  the 
school  to  support  systemic  reform  in 
accordance  with  the  provisions  of  this 
section. 

(2)(i)  Except  as  provided  in  paragraph 

(a) (2)(ii)  of  this  section,  a  school  may 
not  start  a  new  schoolwide  program 
until  the  SEA  provides  written 
information  to  each  LEA  that  the  SEA 
has  established  a  statewide  system  of 
support  and  improvement. 

(ii)  If  a  school  desires  to  start  a 
schoolwide  program  prior  to  the 
establishment  of  a  statewide  system  of 
support  and  improvement,  the  school 
shall  demonstrate  to  the  LEA  that  the 
school  has  received  high-quality 
technical  assistance  and  support  from 
other  providers  of  assistance. 

(b)  Eligibility  for  a  school  wide 
program.  A  school  may  operate  a 
schoolwide  program  if — 

(1)  The  L^  determines  that  the 
school  serves  a  participating  attendance 
area  or  is  a  participating  school  under 
section  1113  of  the  Act;  and 

(2) (i)  For  the  initial  year  of  the 
schoolwide  program,  the  school  meets 
either  of  the  following  criteria: 

(A)  For  the  1995-1996  school  year — 

(1)  The  school  serves  a  school 
attendance  area  in  which  not  less  than 
60  percent  of  the  children  are  from  low- 
income  families;  or 

[2]  Not  less  than  60  percent  of  the 

>  children  enrolled  in  the  school  are  from 
low-income  families. 

(B)  For  the  1996-1997  school  year  and 
subsequent  years,  the  percentages  of 
children  from  low-income  families  in 
paragraph  (b)(2)(i)(A)  may  not  be  less 
than  50  percent. 

(ii)  The  LEA  may  choose  to  determine 
the  percentage  of  children  from  low- 
income  families  under  paragraph 

(b) (2)(i)  based  on  a  measure  of  poverty 
.  that  is  different  from  the  poverty 

^  measure  or  measures  used  by  the  LEA 
to  identify  and  rank  school  attendance 
areas  for  eligibility  and  participation 
under  this  subpart. 
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(c)  Availability  of  other  Federal  fiinds. 
(1)  In  addition  to  funds  under  this 
subpait,  a  school  may  use  in  its 
schoolwide  program  Federal  funds 
under  any  program  administered  by  the 
Secretary,  except  programs  imder  the 
Individuds  wim  Disabilities  Education 
Act  (IDEA),  that  is  included  on  the  most 
recent  notice  published  by  the  Secretary 
in  the  Federal  Register. 

(2)  For  the  purposes  of  this  section, 
the  authority  to  combine  funds  from 
other  Federal  programs  also  applies  to 
services  provided  to  a  school  with  those 
funds. 

(3)  (i)  Except  as  provided  in  paragraph 
(c)(3)(ii)  of  this  section,  a  school  that 
combines  funds  from  any  other  Federal 
program  administered  by  the  Secretary 
in  a  schoolwide  program — 

(A)  Is  hot  required  to  meet  the 
statutory  or  regulatory  requirements  of 
that  program  applicable  at  the  school 
level;  but 

(B)  Shall  meet  the  intent  and  purposes 
of  that  program  to  ensure  that  the  needs 
of  the  intended  beneficiaries  of  that 
program  are  addressed. 

Jii)(A)  An  LEA  or  a  school  that 
chooses  to  use  funds  firom  other 
programs  shall  not  be  relieved  of 
statutory  and  regulatory  requirements 
applicable  to  those  programs  relating 
to^— 

(1)  Health  and  safety; 

(2)  Qvil  rights; 

(3)  Gender  equity; 

(4)  Participation  and  involvement  of 
parents  and  students;  (5)  Private  school 
children,  teachers,  and  other 
educational  personnel; 

(6)  Maintenance  of  effort; 

(7)  Comparability  of  services; 

(3)  Use  of  Federal  funds  to 

supplement,  not  supplant  non-Federal 
funds  in  accordance  with  paragraph 
(f)(1)  (iii)  and  (2)  of  this  section;  and 

(9)  Distribution  of  funds  to  SEAs  and 
LEAs. 

(B)  A  school  operating  a  schoolwide 
program  shall  comply  with  the 
following  requirements  if  it  combines 
funds  from  these  programs  in  its 
schoolwide  program: 

(1)  Migrant  eaucation.  A  school  that 
combines  in  its  schoolwide  program 
funds  received  under  Part  C  of  Title  I  of 
the  Act  shall — 

(1)  In  consultation  with  parents  of 
migratory  children  or  organizations 
representing  those  parents,  or  both,  first 
address  the  identified  needs  of 
migratory  children  that  result  from  the 
efiects  of  their  migratory  lifestyle  or  are 
needed  to  permit  migratory  children  to 
participate  effectively  in  s^ool;  and 

(ii)  Doaunent  that  services  to  address 
those  needs  have  been  provided. 

(2)  Indian  education.  A  school  may 
combine  funds  received  under  subpart  1 


of  Part  A  of  Title  DC  of  the  Act  in  its 
schoolwide  program  if  the  parent 
committee  established  by  the  LEA  under 
section  9114(c)(4)  of  the  Act  approves 
the  inclusion  of  those  funds. 

(iii)  This  paragraph  does  not  relieve — 

(A)  An  firam  complying  with  all 
requirements  that  do  not  afreet  the 
operation  of  a  schoolwide  program;  or 

(B)  A  non-schoolwide  program  s^ool 
from  complying  with  all  applicable 
requirements. 

(d)  Components  of  a  schoolwide 
program.  A  schoolwide  program  must 
include  the  following  components: 

(1)  A  comprehensive  needs 
assessment  involving  the  parties  listed 
in  paragraph  (e)(2)(ii)  of  this  section  of 
the  entire  school  that  is  based  on — 

(i)  Information  on  the  performance  of 
children  in  relation  to  the  State  content 
standards  and  the  State  student 
performance  standards  imder  section 
1111(b)(1)  of  the  Act;  or 

(ii)  Until  the  State  develops  or  adopts 
standards  imder  section  1111(b)(1)  of 
the  Act,  an  analysis  of  available  data  on 
the  achievement  of  students  in  the 
school. 

{2)  Schoolwide  reform  strategies 
that — 

(i)  Provide  opportunities,  based  on 
best  knowledge  and  practice,  for  all 
children  in  the  school  to  meet  the 
State’s  proficient  and  advanced  levels  of 
student  performance; 

(ii)  Are  based  on  efrective  means  of 
improving  the  achievement  of  children, 
su^  as  utilizing  research-based 
teaching  strategies; 

(iii)  Use  efrective  instructional 
strategies  that— 

(A)  Increase  the  amount  and  quality  of 
learning  time,  such  as  providing  an 
extendi  school  year  and  before-  and 
after-school  and  summer  programs; 

(B)  Provide  an  enriched  and 
accelerated  curriculum;  and 

(C)  Meet  the  educational  needs  of 
historically  underserved  populations; 

(iv)  (A)  Address  the  neMs  of  all 
children  in  the  school,  particularly  the 
needs  of  children  who  are  members  of 

*  the  target  population  of  any  program 
that  is  included  in  the  schoolwide 
program  under  paragraph  (c)  of  this 
section;  and 

(B)  Address  how  the  school  will 
determine  if  those  needs  have  been  met; 
and 

(v)  Are  consistent  with,  and  designed 
to  implement,  the  State  and  local 
improvement  plans,  if  any,  approved 
under  Title  m  of  the  Goals  2000: 

Educate  America  Act. 

(3)  Instruction  by  highly  qualified 
professional  stafr. 

(4) (i)  Professional  development,  in 
accordance  with  section  1119  of  the  Act, 


for  teachers  and  aides  and,  where 
appropriate,  principals,  pupil  services 
personnel,  odier  sdiool  stafr,  and 
parents  to  enable  all  childrra  in  the 
school  to  meet  the  State’s  student 
performance  standards. 

(ii)  The  school  shall  devote  sufrident 
resources  to  efrectively  carry  out  its 
responsibilities  for  professional 
development,  either  alone  or  in 
consortia  with  other  schools. 

(5)  Strategies  to  increase  parental 
involvement,  such  as  family  literacy 
services. 

(6)  Strategies  in  an  elementary  school 
for  assisting  preschool  children  in  the 
transition  ^m  early  childhood 
programs,  such  as  Head  Start,  Even 
Start,  or  a  State-run  preschool  program, 
to  the  schoolwide  program. 

(7)  Strategies  to  involve  teachers  in 
the  decisions  regarding  the  use  of 
additional  local,  high-quality  student 
assessments,  if  any,  under  section 
1112(b)(1)  of  the  Act  to  provide 
information  on,  and  to  improve,  the 
performance  of  individual  students  and 
the  overall  instructional  program. 

(8)  (i)  Activities  to  ensure  that 
students  who  experience  difficulty 
mastering  any  of  the  standards  required 
by  section  1111(b)  of  the  Act  during  the 
s^ool  year  will  be  provided  efrective, 
timely  additional  assistance,  which 
must  include — 

(A)  Strategies  to  ensure  that  students’ 
difficulties  are  identified  on  a  timely 
basis  and  to  provide  sufficient 
information  on  which  to  base  efrective 
assistance; 

(B)  To  the  extent  the  school 
determines  feasible  using  funds  under 
this  subpart,  periodic  training  for 
teachers  in  how  to  identify  those 
difficulties  and  to  provide  assistance  to 
individual  students;  and 

(C)  For  any  student  who  has  not  met 
those  standards,  parent-teacher 
conferences  to  discuss — 

(1)  What  the  school  will  do  to  help  ' 
the  student  meet  the  standards; 

(2)  What  the  parents  can  do  to  help 
the  student  improve  the  student’s 
performance;  and 

(3)  Additional  assistance  that  may  be 
available  to  the  student  at  the  school  or 
elsewhere  in  the  community. 

(ii)  This  provision  does  not — 

(A)  Require  the  school  or  LEA  to 
develop  an  individualized  education 
program  (lEP)  for  each  student 
identified  under  paragraph  (d)(8)  of  this 
section;  or 

(B)  Relieve  the  school  or  LEA  from  the 
requirement  under  the  IDEA  to  develop 
lEPs  for  students  with  disabilities. 

(e)  Schoolwide  program  plan.  (1)  An 
eligible  school  that  desires  to  operate  a 
schoolwide  program  shall  develop,  in 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Rules  and  Regulations 


34807 


consultation  with  the  LEA  and  its 
school  support  team  or  other  technical 
assistance  provider,  a  comprehensive 
plan  for  reforming  ^e  total  instructional 
program  in  the  scmool  that — 

(ij  Incorporates  the  components  imder 
paragraph  (d)  of  this  section; 

(iij  Descril^  how  the  school  will  use 
resources  imder  this  suhpart  and  from 
other  sources  to  implement  those 
components; 

(iii)  Includes  a  list  of  State  and  local 
programs  and  other  Federal  programs 
imder  paragraph  (c)  of  this  section  that 
will  be  included  in  the  schoolwide 
program;  and 

(iv)  (A)  If  the  State  has  developed  or 
adopt^  a  State  assessment  system 
under  section  1111(b)(3)  of  the  Act — 

(1)  Describes  how  the  school  will 
provide  individual  student  assessment 
results,  including  an  interpretation  of 
those  results,  to  the  parents  of  each 
child  who  participates  in  that 
assessment;  and 

(2)  Provides  for  the  disaggregation  of 
data  on  the  assessment  results  of 
students  and  the  reporting  of  those  data 
in  accordance  with  §  200.5(a);  or 

(B)  If  the  State  has  not  developed  or 
adopted  a  State  assessment  system 
under  section  1111(b)(3)  of  the  Act, 
describes  the  data  on  the  achievement  of 
students  in  the  school  and  elective 
instructional  and  school  improvement 
practices  on  which  the  plan  is  based. 

(2)  The  schoolwide  program  plan 
must  be — 

(i)  Developed  during  a  one-year 
period  unless — 

(A)  The  LEA,  after  considering  the 
recommendation  of  its  technical 
assistance  providers,  determines  that 
less  time  is  needed  to  develop  and 
implement  the  schoolwide  program;  or 

(B)  The  school  is  operating  a 
schoolwide  program  under  section  1015 
of  Chapter  1  of  Title  I  of  the  Act  during 
the  1994-1995  school  year,  in  which 
case  the  school  may  continue  its 
schoolwide  program  but  shall  amend  its 
current  plan  or  develop  a  new  plan  in 
accordance  with  this  section  during  the 
first  year  it  receives  funds  under  this 
part; 

(ii)  Developed  with  the  involvement 
of  the  community  to  be  served  and 
individuals  who  will  carry  out  the  plan, 
including — 

(A)  Teachers; 

(B)  Principals; 

(C)  Other  school  stafi; 

(D)  Pupil  services  personnel,  if 
apj^priate; 

(E)  Parents  of  students  in  the  school; 
and 

(F)  If  the  plan  relates  to  a  secondary 
school,  students  from  the  school; 

(iii)  Available  to  the  LEA,  parents, 
and  the  public; 


(iv)  Translated,  to  the  extent  feasible, 
into  any  language  that  a  significant 
percentage  of  the  parents  of 
participating  children  in  the  school 
speak  as  their  primarv  language;  and 

(v)  If  appropriate,  developed  in 
coordination  with  other  programs, 
including  those  under  the  S^ool-to- 
Work  Opportunities  Act  of  1994,  the 
Carl  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act,  and  the 
National  and  Community  Service  Act  of 
1990. 

(3)  The  schoolwide  program  plan 
remains  in  efiect  for  the  duration  of  the 
school’s  participation  under  this 
section. 

(4)  A  school  operating  a  schoolwide 
program  shall  review  and  revise  its 
plan,  as  necessary,  to  reflect  changes  in 
its  schoolwide  program  or  changes  to 
reflect  State  standards  established  after 
the  plan  was  developed. 

(fj  Ejfect  of  operating  a  schoolwide 
program.  (1)  No  school  operating  a 
schoolwide  program  shall  be  required 
to^ 

(1)  Identify  particular  children  under 
this  subpart  and  under  any  other 
Federal  program  included  under 
paragraph  (c)  of  this  section  as  eligible 
to  participate  in  the  schoolwide 
pro^m; 

(ii)  Document  that  funds  available 
under  this  subpart  and  any  other 
Federal  program  included  under 
paragraph  (c)  of  this  section  are  used  to 
benefit  only  the  intended  beneficiaries 
of  the  respective  programs;  or 

(iii)  Demonstrate  that  the  particular 
services  paid  for  with  funds  under  this 
subpart  and  under  any  other  Federal 
program  included  under  paragraph  (c) 
of  this  section  supplement  the  services 
re^larly  provided  in  that  school. 

(2)  A  scnool  operating  a  schoolwide 
program  shall  use  funds  available  under 
this  subpart  and  under  any  other 
Federal  program  included  under 
paragrai^  (c)  of  this  section  only  to 
supplement  the  total  amount  of  funds 
that  would,  in  the  absence  of  those 
funds,  be  made  available  from  non- 
Federal  sources  for  that  school, 
including  funds  needed  to  provide 
services  &at  are  required  by  law  for 
children  with  disabilities  and  children 
with  limited-English  proficiency. 
(Authority:  20  U.S.C.  6314, 6396(b)) 

§200.9  [Reserved] 

Participation  of  Eligible  Children  in 
Private  Schools 

§  200.1 0  Responsibilities  for  providing 
services  to  children  In  private  schools. 

(a)  An  LEA  shall,  after  timely  and 
meaningful  consultation  with 
appropriate  private  school  officials. 


provide  special  educational  services  or 
other  benefits  under  this  subpart,  on  an 
equitable  basis,  to  eligible  children  who 
are  enrolled  in  private  elementary  and 
secondary  schools  in  accordance  with 
the  requirements  in  §§  200.11  through 
200.17  and  section  1120  of  the  Act. 

(b)  (1)  Eligible  private  school  children 
are  children  who — 

(1)  Reside  in  a  participating  school 
attendance  area  of  the  LEA;  and 

(ii)  Meet  the  criteria  in  section  1115(b) 
of  the  Act. 

(2)  If  an  LEA  identifies  a  public 
school  as  eligible  on  the  basis  of 
enrollment,  rather  than  because  it  serves 
an  eligible  school  attendance  area,  the 
LEA  ^all,  in  consultation  with  private 
school  officials,  determine  an  equitable 
way  to  identify  eligible  private  school 
children. 

(3)  Among  the  eligible  private  school 
children,  the  LEA  shall  select  children 
to  participate  in  a  manner  that  is 
consistent  with  the  provisions  in 

§  200.11. 

(Authority:  20  U.S.C.  6315(b);  6321(a)) 

§  200.11  Factors  for  determining  equitable 
participation  of  children  In  private  schools. 

(a)  Equal  expenditures.  (1) 
Expenditures  of  funds  made  available 
under  this  subpart  for  services  for 
eligible  private  school  children  in  the 
aggregate  must  be  equal  to  the  amount 
of  funds  generated  by  private  school 
children  from  low-income  families 
under  §  200.28. 

(2)  An  LEA  shall  meet  this 
requirement  as  follows: 

(1)  Before  determining  equal 
expenditures  under  paragraph  (a)(1)  of 
this  section,  the  LEA  shall  reserve,  from 
the  lea’s  whole  allocation,  funds 
needed  to  carry  out  §  200.27. 

(ii)  The  LEA  shall  reserve  the  amounts 
of  funds  generated  by  private  school 
children  under  §  200.28  and,  in 
consultation  with  appropriate  private 
school  officials,  may — 

(A)  Combine  those  amounts  to  create 
a  pool  of  funds  from  which  the  LEA 
provides  equitable  services  to  eligible 
private  school  children,  in  the  aggregate, 
in  greatest  need  of  those  services;  or 

(B)  Provide  equitable  services  to 
eligible  children  in  each  private  school 
with  the  funds  generated  by  children 
from  low-income  families  under 

§  200.28  who  attend  that  private  school. 

(b)  Services  on  an  equitable  basis.  (1) 
The  services  that  an  LEA  provides  to 
eligible  private  school  children  must  be 
equitable  in  comparison  to  the  services 
and  other  benefits  provided  to  public 
school  children  participating  under  this 
subpart. 

(2)  Services  are  equitable  if  the  LEA — 
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(i)  Addresses  and  assesses  the  specific 
needs  and  educational  progress  of 
eligible  private  school  children  on  a 
comparable  basis  as  public  school 
chil^n; 

(ii)  Meets  the  equal  expenditure 
requirements  under  paragraph  (a)  of  this 
section;  and 

(iii)  I^vides  private  school  children 
with  an  opportunity  to  participate 

that — (A)  Is  equitable  to  the  opportunity 
provided  to  public  school  chil^n;  and 

(B)  Provides  reasonable  promise  of 
those  children  achieving  the  high  levels 
called  for  by  the  State’s  student 
performance  standards. 

(3)  The  LEA  shall  make  the  final 
decisions  with  respect  to  the  services  to 
be  provided  to  eligible  private  school 
children. 

(Authority:  20  U.S.C  6321(a)) 

§  200.12  Requirements  to  ensure  that 
funds  do  not  benefit  a  private  school. 

(a)  An  LEA  shall  use  funds  under  this 
subpart  to  provide  services  that 
supplement,  and  in  no  case  supplant, 
the  level  of  services  that  would,  in  the 
absence  of  Title  I  services,  be  available 
to  participating  children  in  private 
schools. 

(b)  An  LEA  shall  use  funds  tmder  this 
subpart  to  meet  the  special  educational 
needs  of  participating  private  school 
children,  but  not  for — 

(1)  The  needs  of  the  private  school;  or 

(2)  The  general  needs  of  children  in 
the  private  school. 

(Authority:  20  U.S.C.  6321(a),  6322(b)) 

§200.13  Requirements  concerning 
property,  equipment,  and  supplies  for  the 
benefit  of  private  school  children. 

(a)  A  public  agency  must  keep  title  to 
and  exercise  continuing  administrative 
control  of  all  property,  equipment,  and 
supplies  that  the  public  agency  acquires 
with  funds  under  this  subpart  for  the 
benefit  of  eligible  private  school 
children. 

(b)  The  public  agency  may  place 
equipment  and  supplies  in  a  private 
school  for  the  period  of  time  needed  for 
the  program. 

(c)  The  public  agency  shall  ensure 
that  the  equipment  and  supplies  placed 
in  a  private  school — 

(1)  Are  used  only  for  Title  I  purposes; 
and 

(2)  Can  be  removed  from  the  private 
school  without  remodeling  the  private 
school  facility. 

(d)  The  public  agency  shall  remove 
equipment  and  supplies  finm  a  private 
school  if— 

(1)  The  equipment  and  supplies  are 
no  longer  needed  for  Title  I  purposes;  or 

(2)  Removal  is  necessary  to  avoid 
imauthorized  use  of  the  equipment  or 
supplies  for  other  than  Tide  I  purposes. 


(e)  No  funds  imder  this  subpart  may 
be  used  for  repairs,  minor  remodeling, 
or  construction  of  private  school 
facilities. 

(f)  For  the  piupose  of  this  section,  the 
term  public  agency  includes  the  LEA. 
(Authority:  20  U.S.C.  6321(c)) 

§200.14  [Reserved] 

Capital  Expenses 

§200.15  Payments  to  SEAs  for  capital 
expenses. 

(a)  From  the  amount  appropriated  for 
capital  expenses  under  section  1002(e) 
of  the  Act,  the  Secretary  pays  a  State  an 
amoimt  that  bears  the  same  ratio  to  the 
amount  appropriated  as  the  number  of 
private  school  children  in  the  State  who 
received  services  imder  this  subpart  in 
the  most  recent  year  for  which  data 
satisfactory  to  the  Secretary  are 
available  bears  to  the  total  number  of 
private  school  children  served  in  that 
same  year  in  all  the  States. 

(b)  The  Secretary  reallocates  funds  not 
used  by  a  State  for  purposes  of  §  200.16 
among  other  States  on  the  basis  of  their 
respective  needs. 

(Authority:  20  U.S.C.  6321(e)(1)) 

§  200.16  Payments  to  LEAs  for  capital 
expenses. 

(a)(l)(i)  An  LEA  may  apply  to  the  SEA 
for  a  payment  to  cover  capital  expenses 
that  the  LEA,  in  providing  equitable 
services  to  eligible  private  school 
children — 

(A)  Is  cnirrently  incurring;  or 

(B)  Would  incm  because  of  an 
expected  increase  in  the  number  of 
private  school  children  to  be  served. 

(ii)  An  LEA  may  apply  for  a  payment 
to  cover  capital  expenses  it  incun^  in 
prior  years  for  which  it  has  not  been 
reimbursed  if  the  LEA  demonstrates  that 
its  cnurent  needs  for  capital  expanses 
have  been  met. 

(2)  Capital  expenses  means  only 
expenditures  for  noninstructional  goods 
and  services  that  are  incurred  as  a  result 
of  implementation  of  alternative 
delivery  systems  to  comply  with  the 
requirements  of  Aguilar  v.  Felton.  These 
expenditures — 

(i)  Include — 

(A)  The  purchase,  lease,  and 
renovation  of  real  and  personal  property 
(including  mobile  educational  units, 
and  leasing  of  neutral  sites  or  spac;e); 

(B)  Insurance  and  maintenance  costs; 

(C)  Transportation;  and 

(D)  Other  comparable  goods  and 
services,  including  noninstructional 
computer  technicians;  and 

(ii)  Do  not  include  the  purchase  of 
instruchonal  equipment  such  as 
computers. 


(b)  An  SEA  shall  distribute  funds  it 
receives  under  §  200.15  to  LEAs  that 
apply  on  the  basis  of  need. 

(Authority:  20  U.S.C.  6321(e)) 

§200.17  Use  of  LEA  payments  for  capital 
expenses. 

(a)  Unless  an  LEA  is  authorized  by  the 
SEA  to  reimburse  itself  for  capital 
expenses  incairred  in  prior  years,  the 
L^  shall  use  payments  received  imder 
§  200.16  to  cover  capital  expenses  the 
LEA  is  incurring  or  will  incur  to 
maintain  or  increase  the  number  of 
private  schcx)l  children  being  served. 

(b)  The  LEA  may  not  take  the 
payments  received  under  §  200.16  into 
account  in  meeting  the  requirements  in 
§  200.11(a). 

(c)  The  LEA  shall  acx:ount  separately 
for  payments  received  under  §  200.16. 

(Authority:  20  U.S.C.  6321(e)(3)) 

§200.18-200.19  [Reserved] 

Procedures  for  the  Within-State 
Allcxration  of  LEA  Program  Funds 

§■200.20  Allocation  of  funds  to  LEAs. 

(a)  Subcounty  allocations.  (1)  Except 
as  provided  in  paragraph  (b)  of  this 
section,  §  200.23(c)(1)  and  (3)(ii),  and 

§  200.25,  an  SEA  shall  allocate  he 
county  amounts  determined  by  the 
Seciretary  for  basic  grants,  concentration 
grants,  and  targeted  grants  to  each 
eligible  LEA  within  he  county  on  he 
basis  of  he  number  of  children  counted 
in  §  200.21. 

(2)  If  an  LEA  overlaps  a  county 
boundary,  he  SEA  shall  make,  on  a 
proportionate  basis,  a  separate 
allocation  to  he  LEA  from  he  county 
aggregate  amount  for  each  county  in 
which  he  LEA  is  located,  provided  he 
LEA  is  eligible  for  a  grant. 

(b)  Statewide  allocations.  (1)  In  any 
State  in  which  a  large  number  of  LEAs 
overlap  county  boundaries,  an  SEA  may 
apply  to  he  Secretary  for  auhority  to 
m^e  alloc:ations  uncler  basic  grants  or 
targeted  grants  direcrtly  to  LEAs  wihout 
regard  to  counties. 

(2)  In  its  application,  he  SEA  shall — 

(i)  Identify  he  data  in  §  200.21(b)  he 
SEA  will  use  for  LEA  alloc:ations;  and 

(ii)  Provide  assurances  hat — 

(A)  Allocations  will  be  based  on  he 
data  approved  by  the  Secretary  under 
his  paragraph;  and 

(B)  A  procedure  has  been  established 
through  which  an  LEA  dissatisfied  wih 
he  determination  by  he  SEA  may 
appeal  directly  to  he  Sec;retary  for  a 
final  determination. 

(c)  LEAs  containing  two  or  more 
counties  in  their  entirety.  If  an  LEA 
contains  two  or  more  counties  in  heir 
entirety,  he  SEA  shall  allocate  funds 
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imder  paragraphs  (a)  and  (b)  of  this 
section  to  each  county  as  if  such  county 
were  a  separate  LEA. 

(Authority:  20  U.S.C.  6333-6335) 

1200.21  Delennination  of  the  number  of 
children  eligible  to  be  counted. 

(a)  General.  An  SEA  shall  count  the 
number  of  children  aged  5-17, 
inclusive,  from  low-income  families  and 
the  number  of  children  residing  in  local 
institutions  for  neglected  childmn. 

(b)  Children  from  low-income 
families.  (1)  An  SEA  shall  count  the 
number  of  children  from  low-income 
families  in  the  school  districts  of  the 
LEAs  using  the  best  available  data.  The 
SEA  shall  use  the  same  measure  of  low- 
income  throughout  the  State. 

(2)  An  SEA  may  use  one  of  the 
following  options  to  obtain  its  coimt  of 
children  from  low-income  families: 

(i)  The  factors  imder  section 
1124(c)(1)  of  the  Act  (excluding 
children  in  local  institutions  for 
neglected  or  delinquent  children), 
wUch  include — 

(A)  Census  data  on  children  in 
families  below  the  poverty  level; 

(B)  Data  on  children  in  families  above 
poverty  receiving  payments  under  the 
program  of  Aid  to  Families  with 
Dependent  Children  (AFDC);  and 

(C)  Data  on  foster  children. 

(ii)  Alternative  data  that  an  SEA 
determines  best  reflect  the  distribution 
of  children  from  low-income  families 
and  that  are  adjusted  to  be  equivalent  in 
proportion  to  the  total  number  of 
children  counted  under  section  1124(c) 
of  the  Act  (excluding  children  in  local 
institutions  for  neglected  or  delinquent 
children). 

(iii)  Data  that  more  accurately  reflect 
the  distribution  of  poverty. 

(c)  Children  in  local  institutions  for 
neglected  children. 

The  SEA  shall  count  the  number  of 
children  ages  5  to  17.  inclusive,  in  the 
LEA  who  resided  in  a  local  institution 
for  neglected  children — and  were  not 
counted  under  subpart  1  of  Part  D  of 
Title  I  (programs  for  neglected  or 
delinquent  children  operated  by  State 
agencies) — for  at  least  30  consecutive 
days,  at  least  one  day  of  which  was  in 
the  month  of  October  of  the  preceding 
fiscal  year. 

(Authority:  20  U.S.C.  6333(c)) 

§  200.22  Allocation  of  basic  grants. 

(a)  Eligibility.  An  LEA  is  eligible  for  a 
basic  grant  if-^l)  In  school  year  1995- 
96,  there  are  at  least  10  children 
counted  under  §  200.21  in  the  LEA;  and 

(2)  Beginning  in  school  year  1996- 
97— 

(i)  There  are  at  least  10  children 
counted  under  §  200.21  in  the  LEA;  and 


(ii)  The  number  of  those  children  is 
greater  than  two  percent  of  the  LEA’s 
total  population  aged  5  to  17  years, 
inclusive. 

(b)  Amount  of  the  LEA  grant.  An  SEA 
shall  allocate  b^ic  grant  funds  to 
eligible  LEAs  as  provided  in  §  200.20, 
except  that  the  SEA  shall  apply  the 
hold-harmless  provisions  described  in 
§  200.25. 

(Authority:  20  U.S.C  6333) 

§  200.23  Allocation  of  concentration 
grants. 

(a)  Eli^bility.  An  LEA  is  eligible  for  a 
concentration  grant  if — 

(1)  The  LEA  is  eligible  for  a  basic 
grant  under  paragraph  §  200.22(a);  and 

(2)  The  number  oi  children  counted 
under  §  200.21  in  the  LEA  exceeds — 

(i)  6,500;  or 

(ii)  15  percent  of  the  LEA’s  total 
population  ages  5  to  17,  inclusive. 

(b)  Amount  of  the  grant.  (1)  Except  as 
provided  in  paragraph  (c)  of  this 
section,  an  SEA  shall  allocate  a  county’s 
concentration  grant  funds  only  to  LEAs 
that — 

(1)  Lie,  in  whole  or  in  part,  within  the 
county;  and 

(ii)  Meet  the  eligibility  criteria  in 
paragraph  (a)  of  this  section. 

(2)  An  SEA  shall  allocate 
concentration  grant  funds  to  eligible 
LEAs  as  provided  in  §  200.20(a),  except 
that  the  SEA  shall  apply  the  hold- 
harmless  provision  described  in 

§  200.25(a). 

(c)  Exceptions.  (1)  Eligible  LEAs  in 
ineligible  counties. 

(i)  An  SEA  may  reserve  not  more  than 
two  percent  of  the  amount  of 
concentration  grant  funds  it  receives  to 
make  direct  allocations  to  eligible  LEAs 
that  are  located  in  counties  that  do  not 
receive  a  concentration  grant  allocation. 

(ii)  If  an  SEA  plans  to  reserve 
concentration  grant  funds  under 
paragraph  (c)(l)(i)  of  this  section,  the 
SEA,  before  allocating  any 
concentration  grant  funds  under 
pararaaph  (b)  of  this  section,  shall — 

(A)  Determine  which  LEAs  located  in 
ineligible  counties  are  eligible  to  receive 
concentration  grant  funds; 

(B)  Determine  the  appropriate  amount 
to  be  reserved; 

(C)  Proportionately  reduce  the  amount 
available  for  concentration  grants  for 
eligible  counties  or  LEAs  to  provide  the 
reserved  amount,  except  that  for  school 
year  199.6-97  an  SEA  may  not  reduce  an 
LEA’s  allocation  below  the  hold- 
harmless  amoimt  determined  under 

§  200.25(a); 

(D)  Rank  order  the  LEAs  eligible  for 
concentration  grant  funds  that  are 
located  in  ineligible  counties  according 
to  the  number  or  percentage  of  children 
counted  under  §  200.21; 


(E)  Select  in  rank  order,  those  LEAs 
that  the  SEA  plans  to  provide 
concentration  grant  funds;  and 

(F)  Distribute  the  reserved  funds 
among  the  selected  LEAs  based  on  the 
number  of  children  counted  under 

§  200.21. 

(2)  Eligible  counties  with  no  eligible 
LEAs.  In  a  county  in  which  no  LEA 
meets  the  eligibility  criteria  in 
paragraph  (a)  of  this  section,  an  SEA 
shall— 

(i)  Identify  those  LEAs  in  which  either 
the  niunber  or  percentage  of  children 
counted  under  §  200.21  exceeds  the 
average  number  or  percentage  of  those 
children  in  the  county;  and 

(ii)  Allocate  concentration  grant  funds 
for  the  county  among  the  LEAs 
identified  in  paragraph  (c)(2)(i)  of  this 
section  based  on  the  number  of  children 
counted  under  §  200.21  in  each  LEA 
compared  to  the  number  of  those 
children  in  ail  those  LEAs. 

(3)  States  receiving  minimum 
allocations.  In  a  State  that  receives  a 
minimum  concentration  grant  under 
section  1124A(d)  of  the  Act,  the  SEA 
shall— 

(i)  Allocate  concentration  grant  funds 
among  LEAs  in  the  State  under 
paragraphs  (a),  (b),  and  (c)(1)  and  (2)  of 
this  section;  or 

(ii)  Without  regard  to  the  counties  in 
which  the  LEAs  are  located-(A)  Identify 
those  LEAs  in  which  either  the  number 
or  percentage  of  children  counted  under 
§  200.21  exceeds  the  average  number  or 
percentage  of  those  children  in  the 
State;  and 

(B)  Allocate  concentration  grant  funds 
among  the  LEAs  identified  in  paragraph 

(c)(3)(ii)(A)  of  this  section  based  on  the 
nmnber  of  children  counted  imder 
§  200.21  in  each  LEA. 

(Authority:  20  U.S.C.  6334) 

§  200.24  Allocation  of  targeted  grants. 

(a)  Eligibility.  An  LEA  is  eligible  for  a 
targeted  grant  if— 

(1)  There  are  at  least  10  children 
counted  under  §  200.21  in  the  LEA;  and 

(2)  The  number  of  those  children  is  at 
least  five  percent  of  the  LEA’s  total 
population  ages  5  to  17  years,  inclusive. 

(b)  Weighted  child  count.  In 
determining  an  LEA’s  grant,  the  SEA 
shall  compute  a  weighted  child  count  in 
accordance  with  section  1125(c)  of  the 
Act  by  taking  the  larger  of— 

(1)  Percent-weighted  child  count.  The 
number  of  children  counted  under 
§  200.21  multiplied  by  the  weights 
shown  in  the  following  table,  with  the 
weights  applied  in  a  step-wise  manner 
so  that  only  those  children  above  each 
weighting  threshold  receive  the  higher 
weight: 
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LEA  percentage  ot  children  count¬ 
ed  under  §20021  as  a  percent  of 
total  children  ages  5  through  17 

0  to  14265% . 

More'  than  14.265%  up  to 

21.553% . 

More  than  21.553%  14)  to 

29223%  . . 

More  than  29223%^  up  to 

36.538% . 

More  than  36.538% . 


Weights 


1.00 

1.75 

2.50 

325 

4.00 


LEA  number  of  cNIdren  counted 
under  §20021 

Weights 

1  to  575  . 

1.0 

576  to  1,870  . . . 

1.5 

1,871  to  6,910  . 

2.0 

6,91 1  tn  49,nnn 

2.5 

42,001  or  more . 

3.0 

or, 

(2)  Number-weighted  child  count.  The 
ntunber  of  children  counted  imder 
§  200.21  multiplied  by  the  weights 
shown  in  the  following  table,  with  the 
weights  applied  in  a  step-wise  manner 
so  that  only  those  children  above  each 
weighting  threshold  receive  the  higher 
weight: 


(c)  Amount  of  LEA  grant.  An  SEA 
shall  allocate  targeted  grant  funds  to 
eligible  LEAs  as  provided  in  §  200.20 
based  on  the  weighted  child  coimt 
determined  in  paragraph  (b)  of  this 
section,  except  that  the  shall  apply 
the  hold-harmless  provisions  described 
in  §  200.25. 

(Authority:  20  U.S.C.  6335) 

§200.25  Applicable  hold-harmless 
provisions. 

(a)  General.  (1)  An  SEA  may  not 
reduce  the  allocation  of  an  eligible  LEA 
below  the  hold-harmless  amoimts 


established  under  section  1122(c)  of  the 
Act. 

(2)  The  hold-harmless  protection 
limits  the  maximum  reduction  in  an 
lea’s  allocation  when  compared  to  the 
LEA’S  allocation  for  the  preceding  year. 

(3)  The  hold-harmless  shall  be 
applied  separately  for  basic  grants, 
concentration  grants,  and  targeted 
grants,  and  shall  be  applied  for  each 
grant  formula  only  in  ^ose  years 
authorized  imder  section  1122(c)  of  the 
Act,  as  shown  in  the  table  contained  in 
paragraph  (a)(4)  of  this  section. 

(4)  Under  section  1122(c)  of  the  Act, 
the  hold-harmless  percentage  varies 
based  on  the  year  and.  for  s^ool  years 
1997-98  and  beyond,  based  on  the 
lea’s  number  of  children  counted 
under  §  200.21  as  a  percentage  of  the 
total  number  of  children  ages  5-17, 
inclusive,  in  the  LEA,  as  shown  in  the 
following  table: 


School  year 


1995- 96  .. 

1996- 97  .. 

1997- 98 
and  be¬ 
yond. 


LEA’S  §200.21  children  as  a  percent¬ 
age  of  children  ages  5-17,  inclusive 

Hold- 

harm¬ 

less 

per¬ 

cent¬ 

age 

Not  applicahlA . 

85 

Not  apf^ioohlA  . 

100 

30%  or  moTA  . . 

95 

15%  or  more  arxl  less  than  30%  . 

90 

Less  than  15%  . 

85 

Applicable  grant  formulas 


Basic  Grantp. 

Basic  GraiTO  and  Concentration  Grants. 
Basic  Grants  and  Targeted  Grants. 


(5)  For  school  year  1995-96,  the  SEA 
shall  compute  each  LEA’s  hold- 
harmless  amount  without  rega^  to  the 
amount  the  LEA  received  for  delinquent 
children  coimted  under  section  1005  of 
Chapter  1  of  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965  as 
in  effect  on  September  30, 1994. 

(b)  Adjustment  for  insufficient  funds. 
(1)  School  year  1995-96.  If  the 
Secretary’s  allocation  for  a  county  is  not 
sufficient  to  give  an  LEA  85  percent  of 
the  amount  it  received  for  school  year 
1994-95,  without  regard  to  the  amount 
the  LEA  received  for  delinquent 
children,  the  SEA  may  use  funds 
received  under  Part  D,  subpart  2  (local 
agency  programs)  of  the  Act  to  bring 
such  L^  up  to  its  hold-harmless 
amount 

(2)  School  years  1997-98  and  beyond. 
If  the  Secret^’s  allocation  for  a  county 
is  not  sufficient  to  meet  the  LEA  hold- 
harmless  requirements  of  paragraph  (a) 
of  this  section,  the  SEA  slmll  reallocate 
funds  proportionately  firom  all  other 
LEAs  in  the  State  that  are'receiving 
funds  in  excess  of  the  hold-harmless 
amounts  specified  in  paragraph  (a)  of 
this  section. 


(c)  Eligibility  for  holdT-harmless 
protection.  An  LEA  must  be  eligible  for 
basic  grant,  concentration  grant,  and 
targeted  grant  funds  in  order  for  the 
resp>ective  provisions  in  paragraphs  (a) 
and  (b)  of  this  section  to  apply. 
(Authority:  20  U.S.C  6332(c)) 

§  20026  [Reserved] 

Procedures  for  the  Within-District 
Allocation  of  LEA  Program  Funds 

§  20027  Reservation  of  funds  by  an  LEA. 

Before  allocating  funds  in  accordance 
with  §  200.28,  an  LEA  shall  reserve 
funds  as  are  reasonable  and  necessary 
to— - 

(a)  Provide  services  comparable  to 
those  provided  to  children  in 
participating  school  attendance  areas 
and  schools  to  serve — 

(1)  Children  in  local  institutions  for 
neglected  children;  and 

(2)  Where  appropriate — 

(i)  Eligible  homeless  children  who  do 
not  attend  participating  schools, 
including  providing  educaticmally 
related  support  services  to  children  in 
shelters; 


(ii)  Children  in  local  institutions  for 
delinquent  children;  and 

(iii)  Neglected  and  delinquent 
children  in  conununity-day  school 
programs; 

(b)  Meet  the  requirements  for  parental 
involvement  in  section  1118(a)(3)  of  the 
Act; 

(c)  Administer  programs  for  public 
and  private  school  children  under  this 
part,  including  special  capital  expenses 
not  paid  for  horn  funds  provided  imder 
§  200.16  that  are  incurred  as  a  result  of 
implementing  alternative  delivery 
systems  to  comply  with  the 
requirements  of  Aguilar  v.  Felton;  and 

(d)  Conduct  other  authorized 
activities  such  as  professional 
development,  school  improvement,  and 
coordinated  services. 

(Authority:  20  U.S.C.  6313(c)(3).  6317(c), 
6319(a)(3),  6320) 

§  200.28  Allocation  of  funds  to  school 
attendance  areas  and  schools. 

(a)(1)  An  LEA  shall  allocate  funds 
under  this  subpart  to  school  attendance 
areas  or  schools,  identified  as  eligible 
and  selected  to  participate  under  section 
1113(a)  or  (b)  of  the  Act,  in  rank  order 
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on  the  basis  of  the  total  number  of 
children  horn  low-income  families  in 
each  area  or  school. 

(2)(i)  In  calculating  the  total  number 
of  cUldren  horn  low-income  feunilies, 
the  LEA  shall  include  children  firom 
low-income  families  who  attend  private 
schools,  using — 

(A)  The  same  poverty  data,  if 
available,  as  the  LEA  uses  to  count 
public  school  children;  or 

(B)  If  the  same  data  are  not  available, 
comparable  data — 

(1)  Collected  through  alternative 
means  such  as  a  survey;  or 

(2)  From  existing  sources  such  as 
AF£)C  or  tuition  s^olarship  programs. 

(ii)  If  complete  actual  poverty  data  are 
not  available  on  private  school  children, 
an  LEA  may  extrapolate  from  actual 
data  on  a  representative  sample  of 
private  school  children  the  number  of 
children  from  low-income  families  who 
attend  private  schools. 

(iii)  For  the  1995-96  school  year  only, 
if  adequate  data  on  the  number  of 
private  school  children  from  low- 
income  families  are  not  available  under 
paragraph  (a)(2)  (i)  or  (ii)  of  this  section, 
the  LEA  shall  derive  the  number  of 
private  schcx)!  children  firom  low- 
income  families  by  applying  the  poverty 
percentage  of  each  participating  public 
schcx)l  attendance  area  to  the  number  of 
private  schcx)l  children  who  reside  in 
that  area. 

(3)  If  an  LEA  ranks  its  school 
attendance  areas  or  schcmls  below  75 
percent  poverty  by  grade  span 
groupings,  the  LEA  may  determine  the 
percentage  of  children  firom  low-income 
families  in  the  LEA  as  a  whole  for  each 
grade  span  grouping. 

(b) (1)  Except  as  provided  in 
paragraphs  (b)(2)  and  (d)  of  this  sec:tion, 
an  L£A  shall  allcx;ate  to  each 
participating  school  attendance  area  or 
schcx)l  an  amount  for  each  low-income 
child  that  is  at  least  125  percent  of  the 
per-pupil  amount  of  funds  the  LEA 
received  for  that  year  under  subpart  2  of 
Part  A  of  Title  I.  The  LEA  shall  calcnilate 
this  per-pupil  amount  before  the  LEA 
reserves  any  funds  imder  §  200.27,  using 
the  poverty  measure  selec:ted  by  the 
LEA  imder  section  1113(a)(5)  of  the  Act. 

(2)  If  an  LEA  is  serving  only  school 
attendance  areas  or  schools  in  which  the 
percentage  of  children  from  low-income 
families  is  35  percent  or  more,  the  LEA 
is  not  requirecl  to  allocate  a  per-pupil 
amount  of  at  least  125  percent. 

(c)  An  LEA  is  not  required  to  allocate 
the  same  per-pupil  amount  to  each 
participating  school  attendance  area  or 
school  provided  the  LEA  allcx:ates 
higher  per-pupil  amounts  to  areas  or 
schools  with  Ugher  concentrations  of 


poverty  than  to  areas  or  schools  with 
lower  concentrations  of  poverty. 

(d)  An  LEA  may  reduce  the  amount  of 
fimcls  allocated  under  this  secition  to  a 
school  attendance  area  or  school  if  the 
area  or  school  is  spending  supplemental 
State  or  local  funds  for  programs  that 
meet  the  recimrements  in  §  200.62(c). 

(e)  If  an  L£A  cx>ntains  two  or  more 
counties  in  their  entirety,  the  LEA  shall 
distribute  to  schools  within  each  county 
a  share  of  the  LEA’s  total  grant  that  is 
no  less  than  the  county’s  share  of  the 
child  count  used  to  calculate  the  LEA’s 
grant. 

(Authority:  20  U.S.C.  6313(c),  6333(c)(2)) 

§200.29  [Reserved) 

Subpart  B — Even  Start  Family  Litaracy 
Program 

§  200.30  Migrant  Education  Even  Start 
Program  Definition. 

Eligible  participants  under  the 
Migrant  Eclucation  Even  Start  Program 
(h^ES)  are  those  who  meet  the 
definitions  of  a  migratory  child,  a 
migratory  agricniltural  worker  or  a 
migratory  fisher  in  §  200.40. 

(Authority:  20  U.S.C.  6362, 6511) 
§§200.31—200.39  [Reserved] 

Subpart  C — Migrant  Education 
Program 

§200.40  Program  definitions. 

The  following  definitions  apply  to 
programs  and  projecis  operatecl  under 
this  subpart: 

(a)  Agricultural  activity  means — 

(1)  Any  activity  direcily  related  to  the 
production  or  processing  of  crops,  dairy 
products,  poultry  or  livestock  for  initial 
commercial  sale  or  personal 
subsistence; 

(2)  Any  ac:tivity  direcrtly  related  to  the 
cniltivation  or  harvesting  of  trees;  or 

(3)  Any  ac:tivity  direcuy  related  to  fish 
farms. 

(b)  Fishing  activity  means  any  ac;tivity 
directly  related  to  the  catching  or 
processing  of  fish  or  shellfish  for  initial 
commercial  sale  or  personal 
subsistence. 

(c)  Migratory  agricultural  worker 
means  a  person  who,  in  the  preceding 
36  months,  has  moved  firom  one  school 
districrt  to  another,  or  firom  one 
administrative  area  to  another  within  a 
State  that  is  comprised  of  a  single 
scrhool  district,  in  order  to  obtain 
temporary  or  seasonal  employment  in 
agricniltural  activities  (inclucfing  dairy 
work)  as  a  principal  means  of 
livelihood. 

(d)  Migratory  child  means  a  child  who 
is,  or  whose  parent,  spouse,  or  guardian 
is,  a  migratory  agricniltural  worker. 


including  a  migratory  dairy  worker,  or 
a  migratory  fisher,  and  who,  in  the 
preceding  36  months,  in  order  to  obtain, 
or  accompany  such  parent,  spouse, 
guardian  in  order  to  obtain,  temporary 
or  seasonal  employment  in  agricniltural 
or  fishing  work — 

(1)  Has  moved  firom  one  school 
district  to  another; 

(2)  In  a  State  that  is  comprised  of  a 
single  school  distric:t,  has  moved  from 
one  administrative  area  to  another 
within  such  district;  or 

(3)  Resides  in  a  school  districrt  of  more 
than  15,000  square  miles,  and  migrates 
a  distances  of  20  miles  or  more  to  a 
temporary  residence  to  engage  in  a 
fishing  activity. 

(e)  Migratory  fisher  means  a  person 
who,  in  the  preceding  36  months,  has 
moved  firom  one  school  district  to 
another,  or  from  one  administrative  area 
to  another  within  a  State  that  is 
comprised  of  a  single  school  distric:!,  in 
order  to  obtain  temporary  or  seasonal 
employment  in  fishing  activities  as  a 
principal  means  of  livelihood.  This 
definition  also  includes  a  person  who, 
in  the  prec:eding  36  months,  resided  in 
a  schcxil  district  of  more  than  15,000 
square  miles,  and  moved  a  distance  of 
20  miles  or  more  to  a  temporary 
residence  to  engage  in  a  fishing  activity 
as  a  principal  means  of  livelihood. 

(f)  Principal  means  of  livelihood 
means  that  temporary  or  seasonal 
agricniltural  or  fishing  achvity  plays  an 
important  part  in  providing  a  living  for 
the  worker  and  his  or  her  family. 
(Authority:  20  U.S.C  6391-6399, 6511) 

§  200.41  Use  Of  program  funds  for  unique 
program  function  costs. 

An  SEA  may  use  the  funds  available 
from  its  State  Migrant  Education 
Program  to  c:arry  out  other 
administrative  activities,  beyond  those 
allowable  under  §  200.61,  that  are 
unique  to  the  MEP,  including  those  that 
are  the  same  or  similar  to  those 
performed  by  LEAs  in  the  State  under 
subpart  A.  These  ac:tivities  include  but 
are  not  limited  to — 

(a)  Statewide  identification  and 
recmiitment  of  eligible  migratory 
children; 

(b)  Interstate  and  intrastate 
coordination  of  the  State  MEP  and  its 
lcx;al  projec:ts  with  other  relevant 
programs  and  lcx»l  projects  in  the  State 
and  in  other  States; 

(c)  Proc:edures  for  providing  for 
educ:ational  continuity  for  migratory 
children  through  the  timely  transfer  of 
educational  and  health  records,  beyond 
that  required  generally  by  State  and 
lcx:al  agencies. 
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(d)  Collecting  and  using  information 
for  accurate  distribution  of  subgrant 
funds;  and 

(e)  Envelopment  and  implementation 
of  a  statewide  plan  for  needs  assessment 
and  service  delivery. 

(f)  Supervision  of  instructional  and 
support  staff. 

(Authority:  20  U.S.C  6392, 6511) 

§  200.42  Responsibilities  of  SEAs  and 
operating  agencies  for  assessing  ttie 
effectiveness  of  the  MEP. 

(a)  Each  SEA  and  operating  agency 
receiving  funds  imder  the  MEP  has  the 
responsibility  to  determine  the 
effectiveness  of  its  program  and  projects 
in  providing  migratory  students  with 
the  opportimity  to  meet  the  same 
challenging  State  content  and 
performance  standards,  required  imder 

§  200.2,  that  the  State  has  established  for 
all  children. 

(b)  To  determine  the  effectiveness  of 
its  program  and  projects,  each  SEA  and 
operating  agency  receiving  MEP  funds 
shall,  wherever  feasible,  use  the  same 
high-quality  yearly  student  assessments 
or  transitional  assessments  that  the  State 
establishes  for  use  in  meeting  the 
requirements  of  §  200.4. 

(c)  In  a  project  where  it  is  not  feasible 
to  use  the  same  student  assessments  that 
are  being  used  to  meet  the  requirements 
of  §  200.4  (e.g.,  in  a  summer-only 
project,  or  in  a  project  where  no 
migratory  students  are  enrolled  at  the 
time  the  State-established  assessment 
takes  place),  the  SEA  must  ensure  that 
the  relevant  operating  agency  carries  out 
some  other  reasonable  process  or 
processes  for  examining  the 
effectiveness  of  the  project. 

(Authority:  20  U.S.C.  6394) 

{200.43  Responsibilities  Of  SEAs  and 
operating  agencies  for  improving  services 
to  migratory  children. 

While  the  specific  school 
improvement  requirements  of  section 
1116  of  the  statute  do  not  apply  to  the 
MRP,  SEAs  and  local  operating  agencies 
receiving  MEP  funds  shall  use  the 
results  of  the  assessments  carried  out 
under  §  2(X).42  to  improve  the  services 
provided  to  migratory  children. 

(Authority:  20  U.S.C.  6394) 

§200.44  Uas  Of  MEP  funds  in  schoolwide 
proiects. 

Funds  available  under  Part  C  of  Title 
I  of  the  Act  may  be  used  in  a  schoolwide 
program  subject  to  the  requirements  of 
§200.8(c)(3)(ii)(B)(l). 

(Authority:  20  U.S.C  6396) 


§  200.45  Responsibilities  for  participation  of 
children  In  private  schools. 

An  SEA  and  its  operating  agencies 
shall  conduct  programs  and  projects 
under  this  subpart  in  a  maimer 
consistent  with  the  basic  requirements 
of  section  1120  of  the  Act. 

(Authority:  20  U.S.C.  6394) 

§§200.40-200.49  [Reserved] 

Subpart  [X— Prevention  and 
Intervention  Programs  for  Children  and 
Youth  Who  Are  Neglected,  Delinquent, 
or  At-Risk  of  Dropi^ng  Out 

§200.50  Program  definitions. 

(a)  The  following  definitions  apply  to 
the  programs  authorized  in  Part  D, 
subparts  1  and  2  of  Title  I  of  the  Act: 

children  and  Youth  means  the  same 
as  “children”  as  that  term  is  defined  in 
§  200.65(a). 

(b)  The  following  definitions  apply  to 
the  programs  authorized  in  Part  D, 
subpart  1  of  Title  I  of  the  Act: 

Institution  for  delinquent  children 
and  youth  means,  as  determined  by  the 
SEA,  a  public  or  private  residential 
facility  that  is  operated  primarily  for  the 
care  of  children  and  youth  who — 

(1)  Have  been  adjudicated  to  be 
delinquent  or  in  need  of  supervision; 
and 

(2)  Have  had  an  average  length  of  stay 
in  the  institution  of  at  least  30  days. 

Institution  for  neglected  children  and 
youth  means,  as  determined  by  the  SEA, 
a  public  or  private  residential  facility, 
other  than  a  foster  home,  that  is 
operated  primarily  for  the  care  of 
children  and  you&  who— 

(1)  Have  been  committed  to  the 
institution  or  voluntarily  placed  in  the 
institution  under  applicable  State  law 
due  to  abandonment,  neglect,  or  death 
of  their  parents  or  guardians;  and 

(2)  Have  had  an  average  length  of  stay 
in  the  institution  of  at  least  30  days. 

Regular  program  of  instruction  means 
an  educational  program  (not  beyond 
grade  12)  in  an  institution  or  a 
commimity  day  program  for  neglected 
or  delinquent  children  that  consists  of 
classroom  instruction  in  basic  school 
subjects  such  as  reading,  mathematics, 
and  vocationally  oriented  subjects,  and 
that  is  supported  by  non-Federal  funds. 
Neither  the  manufacture  of  goods  within 
the  institution  nor  activities  related  to 
institutional  maintenance  are 
considered  classroom  instruction. 

(c)  The  following  definitions  apply  to 
the  local  agency  program  authorize  in 
Part  D,  suhpart  2  of  Title  I  of  the  Act: 

Immigrant  children  and  youth  and 
Limited  English  Proficiency  l^ve  the 
same  meanings  as  those  terms  are 
defined  in  section  7501  of  the  Act, 


except  that  the  terms  “individual”  and 
“children  and  youth”  used  in  those 
definitions  mean  “children  and  youth” 
as  defined  in  this  section. 

Locally  operated  correctional  facility 
means  a  facility  in  which  persons  are 
confined  as  a  result  of  a  conviction  for 
a  criminal  offense,  including  persons 
under  21  years  of  age.  The  term  also 
includes  a  local  public  or  private 
institution  and  community  day  program 
or  school  not  operated  by  the  State  that- 
serves  delinquent  children  and  youth. 

Migrant  youth  means  the  same  as 
“migratory  child”  as  that  term  is 
defined  in  §  200.40(d). 

(Audiority:  20  U.S.C.  6432, 6472) 

§200.51  SEA  counts  of  eligible  children. 

To  receive  an  allocation  under  Part  D, 
subpart  1  of  Title  I  of  the  Act,  an  SEA 
must  provide  the  Secretary  with  a  count 
of  children  and  youth  imder  the  age  of 
21  enrolled  in  a  regular  program  of 
instruction  operated  or  supported  by 
State  agencies  in  institutions  or 
community  day  programs  for  neglected 
or  delinquent  children  and  you^  and 
adult  correctional  institutions  as 
specified  in  paragraphs  (a)  and  (b)  of 
this  section: 

(a)  Enrollment.  (1)  To  be  counted,  a 
child  or  youth  must  be  enrolled  in  a 
regular  program  of  instruction  for  at 
least — 

(1)  20  hours  per  week  if  in  an 
institution  or  community  day  program 
for  neglected  or  delinquent  children;  or 

(ii)  15  hours  per  week  if  in  an  adult 
correctional  institution. 

(2)  The  State  agency  shall  specify  the 
date  on  which  the  enrollment  of 
neglected  or  delinquent  children  is 
determined  under  paragraph  (a)(1)  of 
this  section,  except  that  the  date 
specified  shall  be^ 

(i)  (Consistent  for  all  institutions  or 
community  day  programs  operated  by 
the  State  agency;  and 

(ii)  Represent  a  school  day  in  the 
calendar  year  preceding  the  year  in 
which  funds  become  available. 

(b)  Adjustment  of  enrollment.  The 
SEA  shall  adjust  the  enrollment  for  each 
institution  or  community  day  program 
served  by  a  State  agency  by — 

(1)  Multiplying  me  number 
determined  in  paragraph  (a)  of  this 
section  by  the  number  of  days  per  year 
the  regular  program  of  instruction 
operates;  and 

(2)  Dividing  the  result  of  paragraph 
(b)(1)  of  this  section  by  180. 

(c)  Date  of  submission.  The  SEA  must 
annually  submit  the  data  in  paragraph 
(b)  of  this  section  no  later  than  January 
31. 

(Authority:  20  U.S.C.  6432) 
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If  200.52-200 JW  [Reserved] 

Subpart  E— General  Provisions 

§200.60  Reservation  of  funds  for  Stats 
administration  and  school  improvement 

(a)  State  administration.  An  SEA  may 
reserve  for  State  administration 
activities  authorized  in  section  1603  of 
the  Act  no  more  than — 

(1)  One  percent  horn  each  of  the 
amoimts  allocated  to  the  State  or 
Outlying  Area  under  section  1002(a), 

(c),  and  (d)  of  the  Act;  or 

(2) (i)  $400,000  ($50,000  for  the 
Outlying  Areas),  whichever  is  greater. 

(ii)  An  SEA  reserving  $400,000  vmder 
paragraph  (a)(2)(i)  of  tMs  section  shall 
reserve  proportionate  amounts  from 
each  of  the  amounts  allocated  to  the 
State  or  Outlying  Area  under  section 
1002(a),  (c),  and  (d)  of  the  Act. 

(b)  School  improvement  (1)  To  carry 
out  school  improvement  activities 
authorized  under  sections  1116  and 
1117  of  the  Act,  an  SEA  may  reserve  no 
more  than  .5  percent  from  each  of  the 
amounts  allocated  to  the  State  or 
Outlying  Area  under  section  1002(a), 

(c),  and  (d)  of  the  Act. 

(2)(i)  An  SEA  shall  have  available 
from  fimds  received  under  section 
1002(f)  of  the  Act  or  reserved  under 
paragraph  (b)(1)  of  this  section  no  less 
than  $200,000  ($25,000  for  the  Outlying 
Areas)  to  carry  out  school  improvement 
activities. 

(ii)(A)  If  funds  made  available  for 
school  improvement  under  section 
1002(f)  of  the  Act  do  not  equal  $200,000 
($25,000  for  Outlying  Areas),  the  SEA 
shall  reserve  funds  in  accordance  with 
paragraph  (b)(1)  of  this  section. 

(B)  If  the  amoimt  reserved  under 
paragraph  (b)(1)  when  added  to  funds 
received  under  section  1002(f),  does  not 
equal  $200,000  ($25,000  for  the 
Outlying  Areas),  the  SEA  shall  reserve 
additional  funds  under  section  1002(a), 
(c),  and  (d)  as  are  necessary  to  make 
$200,000  ($25,000  for  the  Outlying 
Areas)  available  to  the  SEA. 

(c)  Reservation  from  section  1002(a) 
funds.  In  reserving  funds  for  State 
administration  and  school  improvement 
under  section  1002(a)  of  the  Act,  an  SEA 
shall— 

(1)  Reserve  proportionate  amoimts 
from  each  of  the  State’s  basic  grant, 
concentration  grant,  and  targeted  grant 
allocations;  and 

(2)  Ensure  that  from  the  funds 
remaining  for  basic  grants, 
concentration  grants,  and  targeted  grants 
after  reserving  funds  for  State 
administration  and  school 
improvement,  no  eligible  LEA  receives 
less  than  the  hold-hannless  amoimts 
determined  under  §  200.25,  except 


when  the  amoimts  remaining  are 
insufBdent  to  pay  all  LEAs  the  hold- 
harmless  amounts  provided  in  §  200.25, 
the  SEA  shall  ratably  reduce  each  LEA’s 
hold  harmless  allocation  to  the  amount 
available. 


1200.61  Um  of  funds  reaervad  for  Stale 
administration. 

An  SEA  may  use  any  of  the  funds  that 
it  has  reserved  under  §  200.60(a)  to 
perform  general  administrative  activities 
necessary  to  carry  out,  at  the  State  level, 
any  of  the  programs  authorized  under 
Title  I  of  the  Act 


1200.63  Supplamant,  not  supplant 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  grantee  or 
subgrantee  under  subparts  A,  C,  or  D  of 
this  part  may  use  funds  available  under 
these  subparts  only  to  supplement  the 
amoimt  of  funds  t^t  would  be  made 
available,  in  the  absence  of  funds  made 
available  under  subpaits  A,  C,  and  D 
fit)m  non-Federal  sources  for  the 
education  of  pupils  participating  in 
programs  assist^  under  subparts  A,  C, 
and  D  and  in  no  case  may  funds 
available  under  these  subparts  be  used 
to  sujmlant  those  non-Federal  funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  a  grantee 
or  subg^tee  under  subparts  A,  C,  or  D 
is  not  required  to  provide  services  under 
subparts  A,  C,  or  D  through  the  use  of 

a  piirticular  instructional  method  or  in 
a  particular  instructional  setting. 

(c) (1)  For  purposes  of  determining 
compliance  with  paragraph  (a)  of  this 
section,  a  grantee  or  sub^rantee  under 
subparts  A  or  C  may  exclude 
supplemental  State  and  local  funds 
spent  in  any  eligible  school  attendance 
area  or  eligible  school  for  programs  that 
meet  the  requirements  of  section  1114 
or  section  1115  of  the  Act. 

(2)  A  supplemental  State  or  local 
program  will  be  considered  to  meet  the 
requirements  of  section  1114  if  the 
program — 

(i)  Is  implemented  in  a  school  that 
meets  the  schoolwide  poverty  threshold 
for  eligibility  in  §  200.8(b); 

(ii)  Is  designed  to  upgrade  the  entire 
educational  program  in  the  school  to 
support  students  in  their  achievement 
toward  meeting  the  State’s  challenging 
student  performance  standards; 

(iii)  Is  designed  to  meet  the 
educational  needs  of  all  childimi  in  the 
school,  particularly  the  needs  of 
children  who  are  failing,  or  most  at  risk 
of  failing,  to  meet  the  State’s  challenging 
student  performance  standards;  and 


(iv)  Uses  the  State’s  system  of 
assessment  to  review  the  efrectiveness 
of  the  program. 

(3)  A  supplemental  State  or  local 
program  will  be  considered  to  meet  the 
requirements  of  section  1115  if  the 
program — 

(i)  Serves  only  children  who  are 
fruling,  or  most  at  risk  of  frdling,  to  meet 
the  State’s  challenging  student 
performance  stand^s; 

(ii)  Provides  supplementary  services 
designed  to  meet  the  special  educational 
needs  of  the  children  who  are 
participating  to  support  their 
achievement  towaM  meeting  the  State’s 
student  performance  standa^  that  all 
children  are  expected  to  meet;  and 

(iii)  Uses  the  State’s  system  of 
assessment  to  review  the  effectiveness 
of  the  program. 

(4)  'These  conditions  also  apply  to 
supplemental  State  and  local  ^ds 
expended  under  sections  1113(b)(1)(C) 
and  1113(c)(2)(B)  of  the  Act. 


$200.64  Maintianance  of  effort 

(a)  General.  An  LEA  receiving  funds 
under  subparts  A  or  C  may  receive  its 
full  allocation  of  funds  imder  subparts 
A  and  C  if  it  finds  that  either  the 
combined  fiscal  effort  per  student  or  the 
aggregate  expenditures  of  State  and 
local  funds  .rith  respect  to  the  provision 
of  free  public  education  in  the  LEA  for 
the  preceding  fiscal  year  was  not  less 
than  90  percent  of  combined  fiscal  effort 
per  student  or  the  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

(b)  Meaning  of  “preceding  fiscal 
year”.  For  purposes  of  determining 
maintenance  of  effort,  the  “preceding 
fiscal  year’’  is  the  Federal  fiscal  year  or 
the  12-month  fiscal  period  most 
commonly  used  in  a  State  for  official 
reporting  purposes  prior  to  the 
banning  of  me  Federal  fiscal  year  in 
wUch  funds  are  available. 

Example:  For  funds  first  made  available  on 
July  1, 1995,  if  a  State  is  using  the  Federal 
fiscal  year,  the  "preceding  fisi^  year”  is 
Federal  fiscal  year  1994  (which  b^an  on 
October  1, 1993)  and  the  “second  preceding 
fiscal  year”  is  Federal  fiscal  year  1993  (which 
began  on  October  1, 1992).  If  a  State  is  using 
a  fiscal  year  that  begins  on  July  1, 1995,  the 
“preceding  fiscal  year”  is  the  12-month 
period  ending  on  June  30, 1994,  and  the 
“second  preceding  fiscal  year,  is  the  period 
ending  on  June  30, 1993. 

(c)  Expenditures.  (1)  To  be 
considered.  In  determining  an  LEA’s 
compliance  with  the  maintenance  of 
effort  requirement,  the  SEA  shall 
consider  the  LEA’s  expenditures  firom 
State  and  local  funds  for  free  public 
education.  These  indude  expenditures 


(Authority:  20  U.S.C.  6303, 6513(c)) 


(Authority:  20  U.S.C  6513(c)) 

$200.62  [RaaervecQ 


(Authority:  20  U.S.C  6322(b)) 
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for  administration,  instruction, 
attendance  and  health  services,  pupil 
transportation  services,  operation  and 
maintenance  of  plant,  fixed  charges,  and 
net  expenditures  to  cover  deficits  for 
food  services  and  student  body 
activities. 

(2)  Not  to  be  considered.  The  SEA 
shall  not  consider  the  following 
expenditiues  in  determining  an  LEA’s 
compliance  with  the  maintenance  of 
effort  requirement: 

(i)  Any  expenditures  for  commimity 
services,  capital  outlay,  and  debt 
service:  and 

(ii)  Any  expenditiues  made  from 
funds  provided  by  the  Federal 
Government  for  which  the  LEA  is 
required  to  account  to  the  Federal 
Government  directly  or  through  the 
SEA. 

(Authority:  20  U.S.C.  6322(a)) 

§200.65  [Minitions. 

The  following  definitions  apply  to 
programs  and  projects  operated  under 
this  part: 

(a)  Children  means — 

(1)  Persons  up  through  age  21  who  are 
entitled  to  a  free  public  education 
through  grade  12;  and 

(2)  Preschool  children. 

(b)  Fiscal  year  means  the  Federal 
fiscal  year — a  period  beginning  on 
October  1  and  ending  on  the  following 
September  30— or  another  12-month 
period  normally  used  by  the  SEA  for 
record-keeping. 

(c)  Preschool  children  means  children 
who  are — 

(1)  Below  the  age  and  grade  level  at 
which  the  agency  provides  free  public 
education;  and 

(2)  Of  an  age  at  which  they  can  benefit 
firom  an  organized  instructional  program 
provided  in  a  school  or  educational 
setting. 

(Authority:  20  U.S.C.  6315, 6511) 

§§200.66-200.69  [Reserved] 

Appendix— Anal]r8is  of  Comments  and 
Changes 

(Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations) 

TITLE  l-HELPINQ  DISADVANTAGED 
CHILDREN  MEET  HIGH  STANDARDS 

Subpart  A— improving  Basic  Programs 
Operated  by  Locai  Educational 
Agencies 

Standards,  Assessment,  and 
Accountability 

Section  200.1  Contents  of  a  State  Plan 

Comment:  One  commenter  suggested 
that  the  regulations  include  the 
assurances  or  a  reference  to  the 


assurances  required  by  section  1111(c) 
of  Title  I  to  be  included  in  a  State  plan. 

Discussion:  The  assurances  in  section 
1111(c)  relate  to  the  additional 
responsibilities  of  States  to  support 
teaching  and  learning.  The  Department 
mailed  to  all  States  guidance  for  the 
development  of  a  Title  I  State  plan  and 
for  consolidated  applications  that 
include  Title  I.  There  is  no  need  also  to 
reference  the  assmances  in  the 
regulations. 

Changes:  None. 

Comment:  A  number  of  commenters 
commented  on  the  requirement  in 
§  200.1(b)(2)(iii)  of  the  regulations  to 
identify  the  languages  other  than 
English  for  which  yearly  student 
assessments  are  needed  but  not 
available,  and  then  develop  assessments 
for  all  those  languages  according  to  a 
timetable  established  in  the  State  plan. 
Several  commenters  contended  that  this 
requirement  is  unreasonable  because  it 
would  be  very  expensive  and  time 
consuming.  Moreover,  in  some  cases, 
the  assessment  would  apply  only  to  a 
few  students  and  might  not  meet  the 
same  standards  of  validity  and 
reliability  established  for  other 
assessments.  Several  commenters 
suggested  that  the  development  of  these 
assessments  in  lan^ages  other  than 
English  be  required  only  "to  the  extent 
practicable,”  tied  to  a  minimum 
percentage  of  students  that  speak  a 
certain  language  in  a  State,  or  only  be 
required  when  instruction  is  actually 
given  in  that  language.  One  commenter 
suggested  that  the  requirement  to 
develop  a  timetable  for  progress  towcurds 
the  development  of  these  assessments  is 
unreasonable  because  of  the  large 
number  of  languages  spoken  in  a  State. 
Another  commenter  sugmsted  that  a 
survey  rather  than  a  bii^ng  regulation 
be  us^  to  identify  languages  other  than 
English  that  are  spoken  by  Title  I 
participating  students. 

On  tne  other  hand,  several 
commenters  supported  this 
requirement.  One  commenter 
emphasized  that  States  have  a  special 
obligation  with  regard  to  assessing 
limited-English  proficient  (LEP) 
students  and  must  make  every  effort  to 
develop  assessments  in  languages  that 
will  yield  accurate  information.  Another 
commenter  suggested  that  more  specific 
reporting  requirements  be  included  for 
identifying  spoken  languages  and 
developing  assessments,  (tee 
commenter  suggested  that  the 
regulations  provide  guidelines  for 
inclusion  of  LEP  students  in  State 
assessments  and  another  commenter 
suggested  that  the  regulations  address 
access  to  assistance  ^m  the 
Department’s  Office  of  Bilingual 


Education  and  Minority  Languages 
Affairs. 

Discussion:  Section  llll(b)(3)(F)(iii) 
of  Title  I  requires  that  each  State’s 
assessments  provide  for  the  inclusion  of 
LEP  studrats  who  shall  be  assessed,  to 
the  extent  practicable,  in  the  language 
and  form  most  likely  to  yield  accurate 
and  reliable  information  on  what  such 
students  know  and  can  do  to  determine 
such  students’  mastery  of  skills  in 
subjects  other  than  English.  Also, 
section  1111(b)(5)  of  Title  I  requires  that 
each  State  plan  identify  the  languages 
other  than  English  that  are  present  in 
the  participating  student  population  and 
indicate  the  languages  for  which  yearly 
student  assessments  are  not  available 
and  are  needed. 

Section  200.1(b)(2)(iii)(B)  of  the 
regulations  requires  each  State  plan  to 
include  a  timetable  for  progress  towards 
the  development  of  these  assessments  to 
ensure  that  States  match  their  needs  for 
LEP  assessments  to  a  workable  timetable 
that,  over  time,  would  improve 
participation  of  LEP  students  in  high- 
quality,  yearly  assessments.  The 
Secretary  recognizes  that  there  are  many 
problems  that  must  be  addressed  in  the 
process,  including  issues  involving 
time,  expense,  and  usefulness  of  such 
assessments.  To  help  address  these 
issues,  the  Department’s  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs  and  Office  of 
Elementary  and  Secondary  Education 
are  developing  nonregulatory  guidance 
on  options  that  States  mi^t  consider  in 
determining  their  own  pmicy  regarding 
the  development  of  assessments  in  other 
languages  and  criteria  for  inclusion  of 
LEP  students. 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  Title  1  State  plans  include  evidence 
that  States  used  recognized  professional 
and  technical  knowledge  to  develop 
challenging  content  standards  and 
performance  standards  that  may  serve  as 
benchmarlcs  for  student  performance 
and  as  a  means  of  issuing  rewards  and 
sanctions  for  schools  and  districts. 
Another  commenter  recommended  that 
performance  standards  in  Title  I  schools 
be  comparable  to  those  established  for 
schools  that  serve  middle-  and  upper- 
income  families. 

Discussion:  Section  llll(b)(l)(D)(i)  of 
Title  I  and  §  200.2(a)(2)(i)  of  the 
regulations  require  States  to 
demonstrate  in  their  plan  that  they  have 
established,  or  will  establish, 
challenging  content  standards  in 
academic  subjects  that  specify  what  all 
children  are  expected  to  know  and  be 
able  to  do,  contain  coherent  and 
rigorous  content,  and  encourage  the 
teaching  of  advanced  skills  to  all 
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children.  In  addition,  section 
llll(b)(l)(D)(ii)  of  Title  I  and 
§  200.2(a)(2)(ii)  of  the  regulations 
require  States  to  establish  challenging 
student  performance  standards  that  are 
aligned  with  the  State’s  content 
standards  and  that  include  two  levels  of 
high  performance  and  a  third  level  of 
partial  proficiency  against  which  the 
progress  of  students  and  schools  can  be 
measured.  Also,  §  200.1(b)(l)(i)(B)  of  the 
regulations  requires  that  a  State  plan 
include  evidence  that  the  State’s 
procedure  for  setting  student 
performance  levels  applies  recognized 
professional  and  tec^cal  knowledge. 
Finally,  provisions  in  sections  1116  and 
1117  of  Title  I  focus  on  recognized 
professional  and  technical  Imowledge  as 
a  basis  for  State  systems  for  rewarding 
school  districts  and  holding  them 
accountable  for  progress.  The  Secretary 
believes  these  provisions  adequately 
address  the  concerns  of  the  conunenters. 

Changes:  None. 

Comment:  Several  commenters 
suggested  that  §  200.1(b)(2)(ii)(B)  of  the 
regulations,  which  requires  the  State 
plan  to  describe  the  transitional  set  of 
yearly  statewide  assessments  the  State 
will  use  to  assess  students’  performance 
in  mastering  complex  skills  and 
challenging  subject  matter,  be  replaced 
with  the  statutory  language  in  section 
1111(b)(7)  of  Title  I  that,  in  the 
commenters’  opinion,  makes 
transitional  assessments  an  option  for 
States  instead  of  a  requirement.  Two 
commenters  expressed  concerns  that, 
because  the  regulatory  provision  only 
requires  States  to  describe  transitional 
assessments,  it  sends  the  message  that 
States  need  not  go  through  the  approval 
process. 

Discussion:  Section  1111(b)(7)  of  Title 
I  states  that,  if  a  State  does  not  have 
final  assessments  that  fully  meet  the 
statutory  requirements,  “the  State  may 
propose  to  use  a  transitional  set  of 
yearly  statewide  assessments  that  will 
assess  the  performance  of  complex  skills 
and  challenging  subject  matter.”  The 
Secretary  does  not  believe  that  use  of 
the  word  “may”  in  this  context  means 
that  transitional  assessments  are 
optional.  Rather,  the  Secretary  believes 
that  the  word  “may”  permits  the  use  of 
transitional  assessments  while  final 
assessments  are  being  developed,  rather 
than  requiring  final  assessments 
immediately.'  Moreover,  because 
transitional  assessments  are  part  of  the 
State  plan,  they  are  subject  to  peer 
review  and  approval  under  section 
1111(d)  of  Title  I. 

Changes:  None. 


Section  200.2  State  R^ponsibilities  for 
Developing  Challenging  Standards 

Comment:  One  commenter  suggested 
that  the  regulations  and  guidance  need 
to  clarify  &at  a  State  may  adopt  or 
approve  locally  develop^  standards 
and  assessments  under  the  Goals  2000 
process  or  another  State  process  for  use 
in  the  Title  I  program.  Another 
commenter  recommended  that  the 
Department  clarify  whether  State 
standards  and  assessments  must  be 
uniform  throughout  the  State  for  Title  I 
accountability  purposes.  This 
commenter  suggested  that  past 
experience  with  LEAs  establishing  high 
school  graduation  standards  resulted  in 
high-level  proficiencies  for  affluent 
communities  and  low-level 
proficiencies  for  poor  conummities. 

Discussion:  Se^ion  1111(b)(1)(B)  of 
Title  I  and  §§  200.2(b)  and  200.4(c)  of 
the  regulations  make  clear  that,  if  a  State 
has  State  content  standards  or  State 
student  performance  standards  and  an 
aligned  set  of  assessments  for  all 
students  developed  under  Title  in  of  the 
Goals  2000:  Educate  America  Act  or 
another  process,  the  State  must  use 
those  standards  and  assessments, 
modified,  if  necessary,  to  conform  with 
the  requirements  of  section  1111  of  Title 
I,  to  carry  out  Part  A.  Guidance  for  Goals 
2000  requires  that  participating  States 
develop  or  adopt  challenging  content 
and  performance  standards.  It  does  not 
require  that  there  be  a  single  set  of 
content  or  performance  standards  that 
are  applied  uniformly  to  every  LEA 
within  the  State.  A  State  may  choose  to 
develop  or  adopt  model  standards  or 
criteria  against  which  locally  developed 
standards  would  be  measur^  and 
approved. 

Changes:  None. 

Section  200.3  Requirements  for 
Adequate  Progress 

Comment:  One  commenter  suggested 
that  the  phrase  “except  as  provided  in 
paragraph  (c)  of  this  section”  should  be 
deleted  from  §  200.3(a)  of  the 
regulations,  suggesting  that  it  appears  to 
require  States  to  develop  two  difierent 
definitions  of  adequate  yearly  progress. 
The  commenter  argued  that,  while 
Congress  intended  for  States  to  use 
different  measures  in  transitional  and 
final  assessment  periods  to  determine 
adequate  yearly  progress.  Congress  also 
intended  that  States  develop  one 
standard  for  determining  adequate 
yearly  progress  regardless  of  the 
assessment  period. 

Discussion:  The  Secretary  believes 
that  §  200.3  (a)  and  (c)  of  the  regulations 
accurately  reflect  the  statute  and  is 
necessary  to  give  each  State  the 


flexibility  to  develop  and  refine,  over 
the  next  five  years,  its  own  approach  for 
establishing  high-quality  assessments 
that  will  eflectively  assess  learning.  The 
definition  of  adequate  yearly  progress 
mvist  be  flexible  to  accommodate 
changes  in  State  approaches  to 
assessment.  It  does  not  make  sense  to  - 
require  one  standard  for  determining 
adequate  progress  when  assessments 
used  to  measure  that  progress  may  be 
different  during  the  transition  period. 

The  Secretary,  however,  does  not  expect 
States  to  establish  lower  expectations 
during  the  transitional  period. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  references  to  adequate  yearly 
progress  in  different  regulatory  sections  . 
are  repetitive  and  could  be  confusing. 

Discussion:  State  and  local 
accountability  for  helping  Title  I 
children  meet  high  standards  is  a 
central  theme  in  the  Title  I  statute. 
Adequate  yearly  progress  plays  a  pivotal 
role  in  measuring  accountability  and  it 
is  part  of  several  different  statutory 
sections.  The  regulations  clarify  these 
statutory  provisions,  first  with  regard  to 
the  State  plan  and  then  in  subsequent 
sections  devoted  to  implementation. 

The  Secretary  believes  that  adequate 
yearly  progress  needs  emphasis  in  the 
regulations  to  help  maintain  an  overall 
focus  on  enabling  children  in  Title  I 
programs  to  meet  the  same  high 
standards  expected  of  all  children. 

Changes:  None. 

Comment:  Two  commenters  argued 
that  repetition  of  the  statute  regarding 
adequate  yearly  progress  without 
additional  explanation  provides 
insufficient  guidance  to  grantees. 

Discussion:  Section  200.3(b)(2)  of  the 
regulations  provides  that  a  State’s 
determination  of  adequate  yearly 
progress  must  be  sufficiently  rigorous  to 
achieve  the  goal  of  helping  all  ^Idren 
served  under  Part  A,  particularly 
economically  disadvantaged  and  LEP 
children,  meet  the  State’s  proficient  and 
advanced  levels  of  performance  within 
an  appropriate  timefirame.  Each  State 
has  the  flexibility  to  develop  its  own 
definition  within  its  framework  for 
standards  and  assessments.  Standards 
and  assessments  will  differ  horn  State  to 
State,  along  with  definitions  of  adequate 
progress  for  each  State’s  schools  and 
LEAs.  Some  models  and  examples  will 
be  provided  through  policy  guidance. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  adequate  yearly  progress  be  based 
on  empirical  data  on  or  ^owledge 
about  growth  in  academic  performance 
of  schools  and  LEAs  in  the  State  in 
order  to  prevent  States  from  arbitrarily 
using  a  l^nchmark. 
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Discussion:  Section  200.3(b)(3)  of  the 
regulations  requires  that  adequate  yearly 
progress  be  defined  in  a  manner  that 
linlu  progress  primarily  to  performance 
on  the  State’s  assessment  system  under 
§  200.4,  while  permitting  progress  to  be 
established  in  part  throu^  the  use  of 
other  measures,  such  as  dropout, 
retention,  and  attendance  rates.  The 
Secretary  expects  that  a  State,  in 
developing  its  definition  of  adequate 
progress,  would  draw  on  knowledge  and 
empirical  data  about  the  degree  of 
progress  that  should  be  expected  of 
effective  schools. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  regulations  require  SEAs  and 
LEAs  to  make  every  efiort  to  notify 
private  schools  about  the  SEA’s 
definition  of  adequate  yearly  prom^ss. 

Discussion:  The  definition  of  adequate 
yearly  progress  that  an  SEA  establishes 
will  be  the  standard  against  which 
schools  and  LEAs  will  be  measured  as 
to  whether  they  are  enabling  children  to 
meet  the  State’s  challenging  student 
performance  standards.  While  private 
schools  are  not  recipients  of  Title  I 
funds,  the  Department  will  issue  policy 
guidance  that  will,  for  the  purpose  of 
private  school  student  Title  I 
participants,  address  whether  private 
school  students  served  by  Title  I,  but 
not  private  schools,  are  making 
adequate  yearly  progress  towa^ 
meeting  the  standards. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  regarding  the  statement  in  the 
preamble  of  the  Notice  of  Proposed 
Rulemaking  (NPRM)  that  the  new  Title 
I  will  shift  firom  “an  evaluation  of  how 
individual  students  are  performing  to  an 
evaluation  of  how  well  schools  and 
LEAs  are  helping  students  meet  the 
challenging  standards’’  since  States  will 
be  assessing  changes  in  the  performance 
of  different  cohorts  of  students.  The 
commenter  argued  that  changes  in  test 
scores  are  likely  to  reflect  differences  in 
the  groups  of  students  instead  of 
changes  in  school  or  LEA  performance, 
particularly  in  poor  urban  districts  with 
hi^  rates  of  student  mobility. 

Discussion:  The  impact  of  the  Title  I 
program  cannot  be  divorced  from  that  of 
the  regular  program.  This  is  particularly 
true  as  an  increasing  number  of  Title  I 
schools  develop  schoolwide  programs. 
Although  the  assessment  systems 
operat^  by  States  and  LEAs  generally 
test  only  some  grades,  the  Seoetary 
believes  that  they  will  provide  more 
revealing  data  than  the  ciirrent  Chapter 
1  testing  system  on  the  success  of  Title 
I  schools  and  children  served  by  Title  I 
because  they  will  be  tied  to  high 
standards  and  will  show  how  Title  I 


schools  are  doing  compared  to  other 
schools  in  the  district  and  State.  In 
addition,  Chapter  assessments,  which 
used  gains  of  individual  students,  rather 
than  a  specified  level  of  expected 
achievement,  often  resulted  in  minimal 
expectations  of  gains  being  set  for 
Chapter  1  children.  While  the  children 
improved,  they  were  still  performing  far 
below  a  level  needed  for  successful 
completion  of  school  and  employment. 
Classroom  teachers  will  continue — as 
they  do  now — to  assess  individual 
children  to  determine  their  performance 
and  improvement  on  an  ongoing  basis. 

Changes:  None. 

Comment:  One  commenter  requested 
that  the  regulations  allow  a  State  to 
define  adequate  progress  in  terms  of 
progress  made  over  either  a  one-  or  two- 
year  period  for  the  purpose  of  meeting 
the  requirements  of  Title  I 
accountability. 

Discussion:  States  have  the  discretion 
to  define  adequate  yearly  progress  over 
a  one-  or  two-year  period  as  long  as  the 
definition  is  sufficiently  rigorous  to 
achieve  the  goal  that  all  children  served 
imder  Part  A,  particularly  economically 
disadvantaged  and  LEP  children,  meet 
the  State’s  proficient  and  advanced 
levels  of  performance  within  an 
appropriate  timeframe. 

Changes:  None. 

Section  200.4  State  Responsibilities  for 
Assessment 

Comment:  One  commenter  suggested 
that  the  regulations  inform  SEAs  and 
LEAs  of  their  responsibilities  regarding 
the  assessment  of  participating  private 
school  children  and  specify  that  the 
expenses  of  conducting  the  assessment 
are  allowable  costs  under  Title  I. 

Discussion:  The  assessment 
requirements  in  the  statute  apply  to 
private  school  students  as  well  as  public 
school  students  who  participate  in  Title 
I.  The  Department  will  clarify  in 
guidance  that  Title  I  funds  may  be  used 
to  assess  private  school  children  if  they 
would  not  otherwise  be  participating  in 
the  State  assessment.  However,  if 
private  school  children,  in  general,  are 
included  in  the  State  assessment.  Title 
I  funds  may  not  be  used  to  pay  for  the 
assessment  of  those  private  school 
children  participating  in  Title  I. 

Changes:  None. 

Comment:  Many  comments  were 
received  regarding  the  issue  on  which 
the  Secretary  specifically  invited 
comments  in  the  NPRM:  whether 
accoimtability  under  Title  I  should  be 
based  on  all  subject  areas  for  which  a 
State  has  developed  or  adopted 
standards  and  assessments  for  all 
children  or  whether  assessments  in 
mathematics  and  reading/language  arts 


are  sufficient  for  Title  I  accoimtability 
purposes  as  permitted  in  §  200.4(c)(1)  of 
the  regulations.  Many  commenters 
agreed  with  the  regulations  that 
accountability  in  math  and  reading/ 
language  arts  was  sufficient  for  Title  I 
purposes.  A  number  of  other 
commenters,  however,  recommended 
that  Title  I  schools  be  held  accoimtable 
for  all  areas  in  which  the  State  has 
developed  standards  and  assessments  in 
order  to  break  the  mold  of  Title  I  as  a 
remedial  reading  and  math  program 
with  lower  expectations  for  the  children 
served.  A  handful  of  commenters 
recommended  a  different  resolution — 
that  science  be  assessed  in  addition  to 
reading  and  math  to  reflect  the 
importance  of  that  subject  or  that  Title 
I  accoimtability  be  bas^  on  those 
subject  areas  in  which  Title  I  services 
are  provided. 

Enscussion:  This  issue  continues  to  be 
one  of  the  most  difficult  to  resolve 
because  each  of  the  two  major  options 
has  important  advantages  but  also 
significant  drawbacks.  A  major  goal  of 
the  reauthorization  is  to  redirect  Title  I 
fioni  a  low-level  reading  and  math  add¬ 
on  program  to  a  significant  resource  for 
high-poverty  Title  I  schools  to  use  to 
promote  comprehensive  schoolwide 
improvement  in  teaching  and  learning 
geared  to  the  same  challenging 
standards  expected  of  all  children. 

There  is  significant  and  legitimate 
concern  that  permitting  Title  I 
accountability  to  be  limited  to  reading 
and  math  will  stymie  the  shift  toward 
comprehensive  schoolwide  reform, 
reinforce  lower  expectations  for  Title  I 
schools,  and  send  a  message  that  other 
subjects  are  not  important  for  children 
in  high-poverty  schools  to  learn.  There 
is  also  the  concern  that  this  provision 
will  lead  States,  LEAs.  and  ^ools  to 
abrogate  their  responsibility  for  the 
performance  of  students  served  by  Part 
A  in  all  other  subject  areas  besides 
reading  and  math.  Extending  Title  I 
accountability  to  include  all  subjects  in 
which  a  State  has  standards  and 
assessments,  including  applying  Title  I 
assessment  requirements  to  each  of 
those  subjects,  however,  also  raises 
significant  concerns  about  federal 
overreaching  and  the  imposition  of 
unwarranted  and  excessive  biurden.  In 
addition,  it  risks  creating  additional 
disincentives  to  developing  new  State 
standards  and  limits  the  ability  of  States 
and  LEAs  to  take  advantage  of 
innovations  in  performance  assessments 
since,  in  the  short  run,  many  of  those 
assessments  will  not  be  able  to  satisfy 
the  Title  I  assessment  requirements — at 
least  in  a  timely  and  cost-efficient  way. 

Needing  to  give  effect  to  the  statutory 
language  that  a  State  must  have 
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developed  or  adopted  a  set  of  mathematics  and  reading/language  arts  requirements,  particularly  those  relating 

assessments  in  at  least  mathematics  and  that  measure  performance  in  to  validity,  reliability,  and 

reading/language  arts  while  not  mathematics  and  reading/language  arts,  disaggregation,  may  end  up  frustrating 

imposing  additional  requirements  at  the  References  to  these  clarifications  are  Title  I’s  longer-term  goal  of  promoting 
Federal  level,  the  Secretary  has  retained  reflected  in  §  200.1  regarding  State  plan  hi^-quality  innovative  assessments 
the  requirement  that  a  State  must  use  requirements  and  throughout  §  200.4  in  align^  with  challenging  standards, 
assessments  that  measure  performance  provisions  related  to  the  development  or  Developing  new,  high-quality 
in  math  and  readmg/language  arts  to  adration  of  State  assessments.  assessments  that  conform  with  these 

determine  accountability  imder  Part  A.  Conunent:  A  numbw  of  commenters  requirements  will  require  time — time 

Nevertheless,  the  Secretary  is  concerned  proposed  that  some  or  all  of  the  criteria  that  the  transition  period  is  precisely 

that  Title  I  not  continue  to  be  viewed  as  applicable  tO  the  final  assessments  designed  to  provide.  If  the  same  criteria 

solely  a  remedial  program  in  math  and  vmder  Utle  I  be  applied  to  the  are  applied  to  transitional  assessments 

reading.  In  addition,  he  wishes  to  afford  transitional  assessments.  The  as  to  the  final  assessments,  this  purpose 

appropriate  flexibility  to  States  as  they  commenters  were  concerned  that,  would  be  nullified  and  States,  in  effect, 

b^in  to  implement  Goals  2000  plans.  without  additional  transitional  have  to  develop  two  systems. 

Therefore,  ^e  Secretary  has  revised  requirements.  States  would  be  relieved  Title  I  and  the  regulations,  however, 

§  200.4  to  clarify  that  a  State’s  of  accountability  during  the  entire  clearly  intend  that  all  children  within 

assessments  need  not  be  focused  solely  reauthorization  period.  A  number  of  the  grades  tested  during  the  transition 

on  math  and  reading/language  arts.  commenters  recommended  that  the  period  participate  in  the  assessment. 

Rather,  a  State  may  meet  Title  I’s  regulations  require  all,  or  at  least  one.  Moreover,  section  1111(b)(7)(B)  of  Title 

assessment  requirements  by  developing  transitional  assessment  to  be  valid  and  I  and  §  200.3(c)  make  clear  that  LEAs 

or  adopting  assessments  in  other  reliable  and  consistent  with  existing  and  schools  must  be  identified  for 

academic  subjects  as  long  as  those  professional  and  technical  standards.  A  improvement  during  the  transitional 

assessments  sufficiently  measure  munber  of  commenters  also  proposed  period  based  on  acciuate  information 

performance  in  math  and  reading/  that  disaggregated  data  be  required  about  the  academic  progress  of  each 

language  arts.  For  example,  an  during  the  transition  period,  such  local  education  agency  and  school, 

assessment  in  an  academic  subject  such  particularly  for  LEP  children  and  poor  Changes:  Section  200.4(e)(l)(iii)  has 

as  social  studies  may  sufficiently  children  and  for  schoolwide  programs.  been  added  to  clarify  that  transitional 

measure  performance  in  reading  Other  transitional  assessment  criteria  assessments  must  include  all  students 

language  arts.  Particularly  at  the  that  commenters  recommended  include;  in  the  grades  assessed, 

secondary  level,  the  Secretary  believes  it  that  all  students,  including  LEP,  Comment:  One  commenter 

may  be  especially  appropriate  to  minority,  and  poor  students,  be  recommended  that  the  reliability  and 

measiire  performance  in  reading/  included  in  transitional  assessments;  vdidity  of  assessments  used  to  evaluate 

language  arts  through  assessments  in  that  transitional  assessments  be  aligned  Title  I  programs  be  established  and 

content  areas.  with  State  standards  once  these  described  for  each  specific  purpose  or 

The  Secretary  emphasizes  the  standards  are  developed;  that  LEP  use  of  the  scores.  Another  commenter 

importance  of  all  children  attaining  high  criteria  for  assessments  be  provided;  emphasized  the  importance  of 

levels  of  performance  in  all  ^bre  that  there  be  individual  student  and  conducting  and  reporting  on  validation 

academic  subjects.  Limiting  the  focus  of  interpretive  reports;  and  that  parents  studies  to  ensure  that  accountability 

Title  I  accoimtability  to  math  and  receive  the  achievement  information  decisions  are  not  based  on  flawed 

reading/language  arts  in  no  way  is  they  need  to  be  involved  in  the  results,  and  another  suggested  that  the 

intended  to  alter  the  overall  education  of  their  children.  In  addition.  Department  make  clear  that  following  a 

responsibility  of  States,  LEAs,  and  three  commenters  supported  applying  particular  validation  process  is  not 

schools  for  the  success  of  all  students  in  all  of  the  requirements  of  the  final  required. 

the  core  academic  subjects  determined  assessments  to  the  interim  assessments.  Discussion:  Section  200.4(b)(3)(i)  of 

by  the  State.  If  a  State  has  standards  and  although  one  would  be  willing  to  the  regulations  requires  that  each  State’s 

assessments  for  all  students  in  subjects  exempt  specific  technical  requirements  assessments  be  used  for  purposes  for 

beyond  math  and  reading/language  arts,  that  need  to  be  field  tested,  while  the  which  they  are  valid  and  reliable  and  to 

the  regulations  do  not  preclude  a  State  two  others  would  only  grant  narrow  be  consistent  with  relevant,  nationally 

from  including,  for  accormtability  exceptions  after  careful  examination.  recognized  professional  and  technical 

purposes,  additional  subject  areas,  and  Discussion:  Section  llll(a)(3)(7)  of  standards  for  those  assessments.  The 
the  Secretary  encourages  them  to  do  so.  Title  I  allows  States  developing  final  '  Secretary  believes  that  this  provision 

Changes:  Section  200.4(a)(1)  of  the  assessments  to  use  a  transitional  set  of  adequately  addresses  the  commenters’ 

regulations  has  been  revised  to  clarify  yearly  statewide  assessments  that  concerns  yet  does  not  require  a 

that  a  State  may  satisfy  the  requirement  assesses  the  performance  of  complex  particular  validation  process, 

to  develop  or  adopt  a  set  of  high-quality  skills  and  challenging  subject  matter.  Changes:  None, 

yearly  assessments,  including  The  Act  itself  contains  no  other  criteria  Comment:  One  commenter  expressed 

assessments  that  measure  performance  for  these  assessments  and  §  200.4(e)  of  concern  that  the  individual,  group,  total 

in  at  least  mathematics  and  reading/  the  regulations  only  clarifies  that  these  school,  and  district  reports  required  by 

language  arts  if  the  State  has  developed  assessments  must  be  at  least  in  the  regulations  will  be  subject  to  error 

or  adopted  a  set  of  high-quality  yearly  mathematics  and  reading/language  arts  from  several  sources,  including 

student  assessments  in  other  academic  and  be  administered  diuing  the  grade  measurement  and  sampling  error:  many 

subjects  that  measure  the  performance  spans  required  of  the  final  assessments,  schools  will  have  too  few  students  in 

in  mathematics  and  reading/language  Neither  the  statute  nor  the  legislative  some  of  the  groups  for  which 

arts.  Likewise,  §  200.4(e)(l)(i)  has  b^n  history  supports  the  application  of  other  disaggregated  reporting  is  required  to 

revised  to  clarify  that  a  State’s  requirements  on  transitional  provide  reliable  estimates  of  group 

transitional  set  of  yearly  statewide  assessments.  In  fact,  the  Secretary  performance  (let  alone  reliable  estimates 

assessments  may  ^  assessments  in  believes  that  requiring  transitional  of  change).  The  requirements  also 

academic  subjects  other  than  assessments  to  meet  a  host  of  overlook  that  some  State  assessment 
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programs  are  designed  to  provide 
school-level  rather  than  student-level 
estimates  of  performance.  At  a 
minimum,  the  commenter  recommends: 
adding  language  in  §  200.4(b)(9) 
requiring  that  individual  student  reports 
include  estimates  of  measurement  error 
for  the  scores  and  any  limitations  of  the 
results  to  permit  accurate  interpretation; 
adding  lan^age  in  §  200.4(b)(10)  that 
reports  of  disaggregated  data  should  be 
modified  when  the  results  would  be 
unreliable  or  invalid  due  to  inadequate 
munbers  of  students  in  the  categories;  or 
permitting  a  school  to  report  annual 
results  in  a  three-year  rolling  average  to 
reflect  that  estimates  from  individual 
years  contain  too  much  error  to  be 
interpreted  in  isolation. 

Discussion:  Section  200.5(a)(2)(iii)(C) 
of  the  regulations  clarifies  that 
disaggregated  data  should  be  reported  to 
the  public  only  when  those  data  would 
be  statistically  sound.  It  is  appropriate 
for  a  State  to  have  considerable 
flexibility  in  determining  the  content  of 
its  assessment  reports  so  long  as  those 
reports  conform  with  the  requirements 
of  the  law. 

Changes:  None. 

Comment:  One  commenter  described 
some  of  the  difficulties  involved  in 
disaggregating  data  by  economically 
disadvantaged  children:  the  definition  is 
subject  to  various  interpretations; 
schools  currently  do  not  collect  these 
data  in  disaggregated  form;  collection  of 
such  data  would  be  very  difficult;  and 
current  USDA  guidelines  limit  the  use 
of  individual  student  eligibility  free  and 
reduced  price  lunch  data  to  USDA 
purposes  only.  Another  conunenter, 
reinforcing  tffis  position,  suggested  that 
the  regulations  provide  as  much 
flexibility  as  possible  regarding 
disaggregation  of  data  by  poverty  status. 

Discussion:  The  Secretary  recognizes 
that  there  are  difficulties  involved  in 
complying  with  this  requirement. 
However,  the  need  to  determine  how 
well  Title  I  is  assisting  poor  children  to 
meet  challen^g  standards  is  acute. 

Changes:  None. 

Comment:  One  conunenter  suggested 
deleting  the  phrase  “in  the  grades  being 
assessed”  from  §  200.4(b)(7)(i)  of  the 
regulations  on  the  grounds  that  it  may 
cause  unnecessary  problems  for 
students  who  are  placed  in  “imgraded” 
classes,  or  who  have  disabilities  and  are 
not  in  the  age-appropriate  grade. 
According  to  the  commenter,  this 
phrase  is  not  necessary  to  clarify  that 
students  in  all  grades  need  not  ^ 
assessed  and  might  create  perverse 
incentives  for  sdhools  wanting  to 
exclude  students  from  assessments. 
Another  commenter  suggested  that 
§  200.4(b)(7)(i)  of  the  regulations  be 


modified  to  read  “participation  in  the 
assessment  of  all  students,  including 
students  served  imder  this  subpart,  in 
the  ^des  being  assessed.” 

Discussion:  Inclusion  of  the  phrase 
“in  the  grades  being  assessed”  in 
§  200.4(b)(7)(i)  of  the  regulations  is 
necessary  to  clarify  that  assessments 
used  for  Title  I  purposes  do  not  have  to 
assess  all  students  in  a  school  or  all 
students  served  by  Title  I,  but  only 
those  students  in  the  specific  grades 
being  assessed.  Within  the  grades  being 
assessed,  however,  students  being 
served  under  Title  I  must  be  included  in 
the  assessment. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  requirement  in  §  200.4(b)  of  the 
regulations  that  the  “same  assessments 
be  used  to  measure  the  performance  of 
all  children”  should  be  relaxed  to 
permit  appropriate  modifications  for 
children  with  diverse  learning  needs. 
The  commenter  recommended 
regulatory  language  stating  that 
“reasonable  adaptations  may  require 
modifications  in  item  format,  item 
content,  test  structiire,  administrative 
procedures  and  time  limits  that  result  in 
a  difierent  test  form  and/or  procediue.” 
The  commenter  would  also  require 
those  modifications  to  be  described  and 
the  validity  and  reliability  of  those 
assessments  estimated  and  reported. 
Another  commenter  suggested  that  the 
regulations  state  that  all  students, 
including  those  who  are  limited  English 
proficient,  have  a  disability,  or 
otherwise  might  not  always  be  included 
in  State  and  local  assessment  systems, 
be  included  imder  Title  I  assessment 
requirements,  with  appropriate 
modifications. 

Discussion:  Section  1111(b)(3)(A)  of 
Title  I  and  §  200.4(b)(1)  of  the 
regulations  make  clear  that  assessments 
used  for  Title  I  purposes  must  be  the 
same  assessments  used  to  measure  the 
performance  of  all  children,  if  the  State 
measures  the  performance  of  all 
children.  These  provisions  remedy  the 
situation  under  Chapter  1,  in  which  a 
separate  testing  system  was  often  used 
to  assess  only  Chapter  1  participants. 
Section  200.4(b)(7)(i)  of  the  regulations 
makes  clear  that  State  assessments  must 
provide  for  the  participation  of  all 
students  in  the  grades  being  assessed. 
Section  200.4(b)(7)(ii)  further  clarifies 
that  all  students  includes  students  with 
diverse  learning  needs.  However,  it  also 
makes  clear  that  reasonable  adaptations 
and  accommodations  must  be  made  for 
students  with  diverse  learning  needs  so 
that  the  State’s  assessment  measures  the 
achievement  of  those  students  relative 
to  the  State’s  content  and  performance 
standards.  Moreover,  under 


§  200.4(b)(7)(iii),  children  with  limited 
English  proficiency  must  be  assessed,  to 
the  extent  practicable,  in  the  language 
and  form  most  likely  to  yield  accurate 
and  reliable  information  on  what  those 
students  know  and  can  do  to  determine 
the  students’  mastery  of  skills  in 
subjects  other  than  English.  The 
Sei^tary  believes  these  provisions 
effectively  address  the  commenters’ 
concerns. 

Changes:  None. 

Comment:  Several  commenters 
focused  specifically  on  §  200.4(b)(7)(iii) 
concerning  the  assessment  of  limited 
English  proficient  children.  One 
commenter  recommended  modifying 
this  section  to  make  clear  that  the  State 
must  make  every  efiort  to  use  or  develop 
linguistically  accessible  assessment 
measures  and  develop  appropriate 
modifications  to  test  formats  and 
administration  procedures  for  LEP 
students  assessed  in  English.  Another 
commenter  recommended  deleting  “to 
the  extent  practicable”  from 
§  200.4(b)(7)(iii)(A)  to  ensure  the 
assessment  of  all  students  without 
regi^  to  primary  language. 

Discussion:  The  Se^t^  believes 
that  §  200.4(b)(7)  of  the  regulations, 
which  replicates,  by  and  large,  the 
language  in  section  1111(b)(3)(F)  of  Title 
I  is  clear  in  its  requirements  that  all 
students  participate  in  the  assessments, 
that  reasonable  adaptations  and 
accommodations  be  provided  where 
necessary,  and  that  children  with 
limited  English  proficiency  be  assessed, 
to  the  extent  practicable,  in  the  language 
and  form  most  likely  to  yield  accurate 
and  reliable  information  on  what  those 
students  know  and  can  do  to  determine 
the  students’  mastery  of  skills  in 
subjects  other  than  ^glish. 

Changes:  None. 

Comment:  Several  commenters 
expressed  concerns  about  the  addition 
of  the  phrase  “to  meet  this  requirement” 
in  §  2OO.40))(7)(iii)(B)  of  the  regulations. 
To  some,  it  suggests  that  States  can  meet 
the  requirement  that  they  include  LEP 
students  in  their  assessment  by  making 
every  effort  to  use  linguistically 
accessible  assessment  measures  even 
though  these  are  two  distinct  and 
important  provisions.  To  another 
commenter,  the  provision  gives  the 
impression  that  assessment  of  LEP 
students  is  required  only  when 
assessments  are  available  in  the 
students’  native  languages. 
Recommendations  included  either 
deleting  the  phrase,  or  substituting  the 
words  “in  meeting”  for  “to  meet”  in 
§200.4(b)(7)(iii)(B). 

Discussion:  The  Secretary  agrees  with 
the  commenter  that,  as  proposed,  the 
provision  did  not  make  clear  the 
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requirement  for  including  LEP  students 
in  the  State  assessments.  In  meeting  this 
requirement.  States  must  make  every 
effort  to  develop  linguistically 
accessible  assessments.  However,  even 
without  such  assessments.  LEP  students 
must  be  included  in  the  State’s 

flCQAfiCTn  ATI  tfi 

Changes:  Section  200.4(b)(7)(iii)(B) 
has  been  modified  by  deleting  the 
phrase  “to  meet  this  requirmnent”  and 
inserting  “in  meeting  this  requirement.” 

Comment:  One  commenter  suggested 
that  clarification  is  needed  in 
§  200.4(b)(8)  of  the  regulations  regarding 
determining  of  those  children  firom 
mobile  families  who  have  attended 
schools  in  the  LEA  for  “a  full  academic 
year.”  Specifically,  in  districts  operating 
year-round  programs,  the  commenter 
suggested  that  students  who  have 
attended  school  in  the  district  for  the 
amount  of  time  required  of  any 
particular  student  must  be  included  in 
determining  the  progress  of  the  LEA. 

Discussion:  The  Secretary  agrees  that 
students  from  mobile  families  must  be 
included  in  determining  an  LEA’s 
progress  if  they  have  attended  school  in 
that  LEA  for  the  period  of  time 
necessary  to  meet  the  State’s  annual 
retirement  for  compulsory  education. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  regulations 
expressly  state  that  group-administered, 
norm-referenced  tests  below  grade  4  are 
inappropriate.  The  same  commenter 
recommended  that  LEAs,  not  SEAs, 
select  the  particular  aipproaches  to 
assess  children’s  school  performance 
during  the  first  3-4  years  of  elementary 
school. 

Discussion:  Under  Title  I,  States  are 
provided  with  the  responsibility  of 
developing  assessments  aligned  with 
State-developed  standards.  LEAs  may 
also  implement  any  additional 
assessments.  The  Secretary,  therefore, 
believes  it  is  inappropriate  to  prescribe 
the  type  of  assessments  that  SEAs  and 
LEAs  should  use. 

Changes:  None. 

Section  200.5  Requirements  for  school 
improvement 

Comment:  One  commenter  requested 
that  §§  200.S  and  200.6  of  the 
regulations  be  expanded  to  cover  the 
numerous  interrelated  and  complex 
provisions  of  Title  I  on  which  no 
regulations  for  program  improvement 
have  been  included. 

Discussion:  The  Secretary  is 
committed  to  issuing  regulations  only 
where  absolutely  necessary  and,  when 
regulating,  to  promoting  flexible 
approaches  to  meeting  the  requirements 
of  the  law.  As  a  result,  the  Secretary  has 


not  expanded  the  provisions  on  school 
improvement  through  regulations.  The 
Secretary  intends,  however,  to  issue 
nonregulatory  guidance  on  these 
provisions,  including  examples  to 
illustrate  possible  approaches  to  school 
improvement. 

Changes:  None. 

Comment:  One  commenter  suggested 
that,  when  an  LEA  reviews  a  targeted 
assistance  school  to  determine  if  the 
school  has  made  adequate  progress,  the 
State  should  have  the  flexibility  to 
decide  whether  to  include  only  students 
served  by  Title  I  or  all  students  who 
participate  in  the  assessment. 

Discussiop:  Section  1116(c)(l)(B)(ii)  of 
Title  I  states  that  an  LEA  shall  identify 
for  school  improvement  any  school 
served  under  this  part  that  has  not  made 
adequate  progress  as  defined  in  the 
State’s  plan  for  two  consecutive  school 
years,  except  that,  in  the  case  of  a 
targeted  assistance  school,  such  school 
may  be  reviewed  on  the  progress  of  only 
those  students  that  have  been  or  are 
served  under  this  part.  Additionally, 
section  1116(d)(3)(A)(i)  of  Title  I 
provides  a  State  some  flexibility  in 
reviewing  the  progress  of  an  L^.  In  a 
State’s  review  of  an  LEA.  schools  served 
by  the  LEA  that  are  operating  targeted 
assistance  programs  may  be  reviewed  on 
the  basis  ofthe  progress  of  only  those 
students  served  imder  Part  A. 

Changes:  None. 

Comment  One  commenter  suggested 
that  language  be  added  to  §  200.S(a)(2) 
to  include  parental  involvement  in  the 
annual  review  of  the  progress  of  each 
school  for  school  improvement  since 
parental  involvement  is  a  key  theme  in 
Title  I  of  the  Act. 

Discussion:  The  Secretary  strongly 
supports  parental  involvement  efforts 
and  participation  by  parents  in  their 
children’s  learning  process  and  believes 
that  such  participation  is  crucial  to  the 
children’s  success  in  school.  However, 
the  progress  of  a  school  is  measured  on 
the  basis  of  student  achievement,  not 
the  process  to  elicit  that  achievement. 
Section  1118  of  Title  I  contains 
comprehensive  parental  involvement 
requirements,  including  a  requirement 
for  the  yearly  review  of  the  efiectiveness 
of  the  parental  involvement  policy  in 
increasing  the  participation  of  parents. 

Changes:  None. 

Comment  One  commenter  supported 
the  Secretary’s  position  in 
§  200.5(a)(2)(iii)(c)  that  in  conducting  its 
annual  review,  an  LEA  must  report 
disaggregated  data  to  the  public  only 
when  those  data  are  statistically  soimd. 
This  commenter  explained  that 
reporting  data  that  are  not  statistically 
sound  will  mislead  policymakers  and 
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the  public  regarding  how  well  schools 
are  performing. 

Discussion:  The  Secretary  supports 
reporting  data  to  teachers  and  other 
stafi,  parents,  students,  and  the 
community  annually  so  that  this 
information  may  be  used  to  determine 
the  effectiveness  of  the  program  and  for 
school  improvement  purposes. 

However,  informed  decisions  can  be 
made  only  if  the  data  are  accurate  and 
statistically  sound. 

Changes:  None. 

Schoolwide  Programs 

Section  200.8  Schoolwide  Program 
Requirements 

Comment  Some  commenters 
recommended  that  §  200.8(a)(1)  of  the 
regulations  be  changed  to  indicate  that 
the  decision  to  operate  a  schoolwide 
program  is  an  L^  decision  or  an  LEA 
decision  after  consultation  with  school- 
level  staff  as  opposed  to  a  school 
decision  after  consultation  with  the 
LEA.  According  to  one  of  the 
commenters,  this  change  would  respect 
the  role  of  the  LEA  and,  at  the  same 
time,  reinforce  the  concept  that 
schoolwide  programs  should  be 
rmdertaken  in  a  building  on  a  voluntary 
basis. 

Discussion:  Both  section  1114  of  Title 
I  on  schoolMdde  programs  and  section 
1115  of  Title  I  on  targeted  assistance 
schools  emphasize  greater 
decisionm^ng  authority  at  the  school 
level  so  that  schools,  in  consultation 
with  their  LEA,  determine  how  to  use 
their  Title  I  funds  in  ways  that  best  meet 
the  needs  of  their  students.  Section  1114 
contains  many  provisions  addressing  a 
school’s  responsibility  for  conducting  a 
schoolwide  program  should  the  school 
choose  to  opierate  one.  By  emphasizing 
that  an  eligible  school  makes  the 
decision  to  operate  a  schoolwide 
program,  in  consultation  with  its  LEA, 

§  200.8(a)(1)  recognizes  that  schoolwide 
programs  will  be  successful  only  when 
the  school  commrmity  is  fully  behind 
that  decision  and  that  accountability  at 
the  school  level  must  be  .coupled  with 
decisionmaking  authority.* 

Changes:  None. 

Comment  One  commenter  requested 
that  the  following  language  be  added  to 
§  200.8(a)(2)(ii):  “If  a  district  selects  a 
provider  of  School  Support  from 
another  entity  outside  of  the  statewide 
system,  it  must  be  subject  to  the  State 
Validation  System  before  the  SWP  plan 
is  approved  by  the  local  board.” 

Discussion:  A  State  may  choose  to 
include,  as  part  of  its  State  support 
system  addressed  in  section  1117  of 
Title  I,  provisions  allowing  its  LEAs  to 
select  technical  assistance  providers 
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other  them  those  provided  by  the  State. 
Because  the  responsibility  is  placed 
upon  a  State  to  design  its  system  of 
support,  this  is  an  individual  State 
decision. 

Changes:  None. 

Comment  Numerous  comments  were 
received  on  §  200.8(c)  of  the  regulations 
combining  other  Federal  education 
program  ^ds  to  support  schoolwide 
programs  and  exempting  those  funds 
firom  their  specific  program 
requirements.  Two  commenters  viewed 
the  proposed  regulations  as  going  ^ 
beyond  what  Congress  authorized' and 
did  not  believe  that  the  ability  to 
combine  funds  exempts  schools  from 
other  Federal  education  laws  and 
regulations.  Several  commenters  asked 
^at  the  authority  to  combine  funds  not 
extend  to  Title  bilingual  programs. 
They  also  stated  that  §  200.8(c)(ii)(B), 
which  requires  only  that  the  intent  and 
purposes  of  Federal  education  programs 
whose  funds  are  combined  be  met,  is 
too  vague  and  will  allow  LEAs  to  evade 
the  intent  of  Congress.  Some 
commenters  suggested  deleting 
§  200.8(c)(3)(i)(A)  because  they  believe 
that  provision  misconstrues  the  statute 
by  exempting  “programs”  as  opposed  to 
the  statutory  term  “provisions.”  Other 
commenters  suggested  deleting  all 
references  to  “and  any  other  Federal 
program  included  under  (c)  in  this 
section.”  One  commenter  expressed 
concern  that  protection  of  services 
children  receive  will  be  eliminated, 
especially  if  parents  are  not  specifically 
informed  about  funding  and  program 
design. 

Discussion:  One  of  the  most 
promising  changes  in  the  recent 
reauthorization  of  Title  I  is  the 
expansion  of  schoolwide  programs  to 
include  other  Federal  programs.  A 
schoolwide  program  permits  a  school  to 
use  funds  imder  Part  A  of  Title  I  to 
upgrade  the  entire  educational  program 
of  the  school  and  to  raise  academic 
achievement  for  all  children  in  the 
school,  in  contrast  to  categorical 
programs  in  which  Federal  funds  may 
generally  be  used  only  for 
supplementary  ^ucational  services  for 
specific  target  populations. 

The  Secretary  strongly  believes  that 
schoolwide  programs  hold  the  greatest 
promise  for  raising  the  achievement  of 
all  children  in  hi^-poverty  schools.  He 
also  believes  the  success  of  schoolwide 
programs  depiends  on  the  ability  of  the 
schools  to  combine  other  Fedei^ 
education  program  funds  along  with 
Part  A  funds  and  State  and  loc^  funds 
to  support  their  overall  instructional 
programs.  This  authority  affords  a 
schoolwide  program  school  significant 
flexibility  to  serve  more  effectively  all 


children  in  the  school  and  their  families 
through  comprehensive  reforms  of  the 
entire  instructional  program,  rather  than 
by  providing  separate  services  to 
specific  target  populations. 

The  Secretary  emphasizes  that  a 
school  with  a  ^oolwide  program  must 
address  the  needs  of  all  children  in  the 
school,  particularly  the  needs  of 
children  who  are  members  of  the  target 
population  of  any  other  Federal 
education  program  that  is  included  in 
the  schoolwide  program  and  that 
accountability  is  ba^d  on  how  well 
children  in  the  target  populations 
perform  with  respect  to  State  standards. 
The  Secretary  has  not  included 
additional  provisions  in  the  regulations 
because  he  does  not  want  to  impede  a 
schoolwide  program  school  firom 
serving  all  children  through 
comprehensive  reforms  of.  its  entire 
instructional  program. 

Changes:  None. 

Comment  One  commenter  stated  that 
§  200.8(c)(3)(ii)(A)(8)  and  (f)(l)(iii)  and 
(2)  of  the  regulations  concerning 
application  of  the  supplement,  not 
supplant  requirement  in  schoolwide 
program  schools  are  contradictory  and 
confusing. 

Discussion:  Consistent  with  section 
1114(a)(4)(B)  of  Title  I, 

§  200.8(c)(3)(ii)(A)(8)  of  the  regulations 
does  not  relieve  an  LEA  or  sdhool 
operating  a  schoolwide  program  fix>m 
applicable  supplement,  not  supplant 
requirements.  On  the  other  hand, 
consistent  with  section  1114(a)(3), 

§  200.8(f)(l)(iii)  and  (2)  exempts  a 
schoolwide  program  school  ^m 
providing  supplemental  services  to 
eligible  c^il^n,  although  it  requires 
the  school  to  demonstrate  that  Part  A 
funds  and  any  other  Federal  education 
funds  that  are  combined  for  use  in  a 
schoolwide  program  supplement  the 
total  amount  of  funds  that  would,  in  the 
absence  of  such  funds,  be  made 
available  to  the  school  firom  non-Federal 
sources.  Thus,  the  regulations  do  not 
contradict  one  another.  Rather, 
paragraph  (f)  clarifies  paragraph  (c): 
schoolwide  program  sdiools  must 
comply  with  the  modified  supplement, 
not  supplant  requirements  in  section 
1114(a)(3)  of  Title  I  and  §  200.8  (f)(l)(iii) 
and  (2)  of  the  regulations. 

Changes:  None. 

Comment  One  commenter  suggested 
that  §  200.8(e)(l)(iv)(A)(2)  of  the 
regulations  conform  to  the  statutory 
requirement  for  the  collection  of 
disaggregated  achievement  and 
assessment  results,  which  the 
commenter  argues  is  required  during  the 
transitional  assessment  period. 

Discussion:  Section  llll(b)(3)(I)  of 
Title  I  requires  that  final  assessment 


systems  enable  assessment  results  to  be 
disaggregated.  Section  1111(b)(7),  which 
authorizes  transitional  assessments, 
does  not  include  the  requirement  for 
disaggregation.  Therefore, 
disaggregating  assessment  data  for 
schoolwide  programs  during  the 
transitional  assessment  period  is  not 
required  by  the  statute.  Moreover,  the 
Secretary  l^lieves  that  requiring 
disaggregation  diuring  the  transition 
period  would  fiustrate  Title  I’s  long¬ 
term  goal  of  promoting  high-quality, 
innovative  assessments  aligned  with 
challenging  standards.  If  there  are  data 
that  can  be  disaggregated  in  a 
schoolwide  program,  an  LEA  may 
certainly  disaggregate  that  data  during 
the  transitional  assessment  period. 
Furthermore,  the  Secretary  encourages 
LEAs  and  schools  to  use  information 
available  from  other  sources  such  as 
teacher-made  assessments  to  determine 
the  progress  of  intended  beneficiaries  in 
the  programs  included  in  the 
schoolwide  program. 

Changes:  None. 

Comment  One  commenter  requested 
that  language  be  added  to 
§  200.8(d)(8)(C)  of  the  regulations 
permitting  Title  I  funds  to  be  used  to 
conduct  parent-teacher  conferences  in 
parents’  native  language  in  order  to  help 
LEP  parents  be  more  involved. 

Discussion:  The  use  of  Title  I  funds  to 
conduct  parent-teacher  conferences, 
including  in  a  parent’s  native  language, 
is  an  allowable  and  appropriate  use  of 
Title  I  funds.  Given  that  many  funding 
sources  may  be  combined  to  conduct 
schoolwide  programs,  any  of  the 
funding  sources,  including  Title  I,  could 
provide  such  language-related  services. 
The  Department  is  planning  to  issue 
guidance  on  schoolwide  programs  that 
covers  additional  issues,  including  this 
one.  Furthermore,  the  Department  is 
consulting  with  many  groups  with 
knowledge  on  and  experience  with 
issues  concerning  the  specific  needs  of 
children  and  their  parents  with  limited- 
English  proficiency  and  will  produce 
specific  guidance  on  activities  related  to 
working  with  LEP  children  and  their 
families. 

Changes:  None. 

Comment  One  commenter  requested 
that  §200.8(c)(3)(ii)(B)(l)  of  the 
regulations  concerning  a  special  rule  for 
migratory  children  in  schoolwide 
programs  be  expanded  to  include 
students  fit>m  homeless,  highly  mobile, 
and  isolated  families. 

Discussion:  Part  C  of  Title  I  includes 
a  specific  provision  with  respect  to 
migratory  children  in  schoolwide 
programs,  which  is  reflected  in  the 
regulations.  There  is  no  authority  to 
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expand  that  provision  to  cover  other 
taivet  populations. 

Changes:  None; 

Comment:  One  jconunenter  requested 
that  §  200.8(cK3)(ii)(BKl)(i)  of  the 
regulations  be  revised  to  r^er  to  parents 
of  migratory  children  “and/or” 
organizations  representing  those- 
parents, 

Discussion:  The  Secretary  agrees  that 
an  LEA  may  consult  with  both  parents 
of  migratory  children  and  organizatiorrs 
repreaentingihose  parents.  These 
parties  are  not  mutually  excluswe.; 

Changes:  The  Secretary  has  revised 
§  200.8^)(3Kh)(B)(l)07 to  include  "or 
both.” 

Comment:  One  commenter> 
recorrunended  that  §  200.8(dM8)(ii)lA) 
and  (B)  of  the  regulations  be  deleted, 
arguing  that  the  language  on 
Individrralized  Education  Programs 
(lEF)  is  an  imnecessary  clarification  that 
lurfairly  targets  an  efiectivestrate^  that 
helps  c^ld^  with  special  needs 
improve  their  academic  achievement. 

Discussion:  This  provision  is  irrcluded 
to  prevent  misinterpretation  of  the 
statutory  provision  that  requires  a 
schoolwide  program  to  di^msa  with 
parents  what  the  school  will  do  to  help 
students  meet  the  standards  and 
identify  additional  assistance  that  may 
be  available.  Section  200.8(d)(8Kii)(A)  of 
the  regulations  makes  clear  the  statute 
does  not  require  thatlEPs,  like  those 
required  imder  the  Individuals  with 
Disabilities  Education  Act,  be  developed 
for  children  not  served  in  special 
education.  This  clarification  does  not, 
however,  prohibit  lEPs  from  being 
developed  should  a  schoolwide  program 
school  elect  to  do  so. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  Secretary  focus  on  ciuriculum 
and  instruction  in  its  gmdance  to  States, 
school  districts,  and  spools  regarding 
the  development  of  schoolwide  plans. 
The  commenter  also,  suggested  that 
schools  be  required  to  explain  how  and 
why  they  designed  their  instructional 
program  and  to  describe  any  evidence 
that  their  approach  has  been  researched 
and  evaluated  in  peer-reviewed 
publications.  In  addition,  the 
commenter  suggested  that  the  Secretary 
ask  schools  to  explain  how  their 
schoolwide  programs  will  help  students 
master  the  knowledge  and  skills 
outlined  in  the  State  content  standards. 
Further,  the  commenter  suggested  that 
the  Secretary  urge  schools  to  include  a 
timetable  in  their  schoolwide  plans 
showing  what  changes  will  take  place 
immediately  and  what  other  changes 
will  follow. 

Discussion;  Section  1114(b)(t)  of  Title 
I  contains  the  components  required  of  a 


schoolwide  program,including,  among 
other  things,  schoolwide  reform 
strategies  that  provide  oppcxtunities  for 
all  children  tameet  the  State's, 
proficient  and  advanced  levels  of 
student  performance,  that  are  based  on 
efiective  means  of  improving  the 
achievement  of  children,  and  that  use 
efiective  instructional  strategies. 

Further,  section  1114(b)(2)  provides  that 
a  schooLoperating  a  schoolwide 
program  must  develop  e^comprehensive 
plan  for  refonning  thesdmol  that 
incorporates  thecomponents  required 
in  section  1114(bKl)'-  Therefore,  the 
statute  already  si^ciently  ensures,  that 
the  schoolwide  program  plan  include 
infoKmation  on  those  areas  critical  to  the 
improvement  of  teaching  and  learning. 

Chamges:  None. 

Participation  of  Eligible  Childteikin 
Private  Schools 

Section  200.10  Responsibilities  for 
Providing  Services  to  Children  in  Private 
Schools 

Comment:  Two  commenters  suggested 
that  §  200.10(a)  of  the  regulations  be 
au^ented  to  clarify  diat  timely  and 
meaningful  consultation  must  occur 
before  decisions  are  made  that  affect  the 
opportunities  of  participating  private 
s^ool  children  and  that  a  unilateral 
offer  of  services  would  not  suffice. 

Discussion;  Section  1120(a)  of  Title  I 
requires  an  LEA  to  provide  equitable 
services  to  eligible  private  school 
children  q/ler  timely  meaningful 
consultation  with  private  school 
officials.  Section  1120(b)  further 
elaborates  on  what  constitutes  timely 
and  meaningful  consultation.  Paragraph 
(b)(2)  requires  consultation  to  occur 
“before  the  (LEA]  makes  any  decision 
that  affects  the  opportunities  of  eligible  . 
private  school  children  to  participate” 
in  Part  A  programs.  These  statutory 
provisions  clearly  preclude  an  LEA  firom 
making  a  unilateral  offer  of  services  or 
consulting  after  smvices  are  already 
being  provided,  and  no  further 
regulations  are  needed. 

Changes:  None. 

Comment:  Several  commenters  argued 
th^t  the  definition  of  eligible  students  in 
section  1115  of  Title  I  does  not  require 
eligible  Title  I  children  attending 
private  schools  to  reside  in  a 
participating  attendance  area  as  stated 
in  §  200.10(b)(1)  of  the  regulations.  They 
argued  that  the  poverty  of  a  private 
school  is  reflective  of  a  larger  area  such 
as  an  entire  LEA  and,  therefore,  the 
attendance  areas  of  the  public  school 
system  are  not  relevant. 

D/scussJon;  Section  1113(a)  of  Title  I 
defines  a  public  school  attendance  area 
as  the  geographic  area  in  which  children 


who-are  nornially  served  by  the  school 
reside.  To  be  eligible  for.  Title  I  smvices, 
a  school  attendance  area  must  have  a 
hi^er  percentage  of  poverty  than  the 
as  a  whole.  The  degree  of  povwty 
in  a  private  school  is  irrelevant  because 
private  schools  do  not  participate  in 
Title  I.  Rather,  private  school  children 
are  eligible  because  they  reside  in  a 
public  school  attendance  area  that  is 
participating  in  Title  I;  thus,  they  would: 
have  been  eligible  for  services  h^  they 
attended  the  public  school.  In  essence. 
Title!  puts  private  sdtool  chiltfoen  in 
the  same  place  they  would  have  been  in 
had  they  attended  a  puMic  school. 

Changes:  None. 

Section  200. 1 1  Factors  for  Determining 
Equitable  Participation  of  Children  in 
Pirate  Schools 

Comment:  Several  commenters 
commented  on  §e200.11(aK2)(ii)  (A)-(B) 
of  the  regulations,  which  provides  two 
option  to  an  LEA  for  determinings 
which  eligible  private  school  children  to 
serve.  One  commenter  suggested  that  a 
combination  of  the  options  should  be 
allowed  as  a  third  option.  Another 
commenter  recommended  that 
paragraph  (A),  which  permits  the 
poolhig  of  funds  generated  by  poor 
private  school  children  in  all 
participating  areas,  be  deleted  because  it 
provides  greater  flexibiUty  in  serving 
private  school  children  than  exists  for 
serving  public  school  children.  Other 
commenters  recommended  that 
paragraph  (B)  be  deleted,  arguing  that  it 
is  administratively  burdensome  and 
appears  to  directly  benefit  private 
spools. 

Discussion:  The  regulations  provide^ 
two  options  for  utilizing  the  funds 
allocated  on  the  basis  of  the  number  of 
low-incoma  children  who  reside  in 
participating  Tide  I  attendance  area.  In 
consultation  with  private  school 
officials,  an  LEA  may  select  one  option 
or  combine  the  options  to  best  serve 
eligible  private  school  childrmi.  Thus, 
ah  LEA  does.not  needto  select  the 
option  in  paragraph  (B)  if.ths  LEA 
believes.it  is  administraiively 
burdensome.  Tha.Secretary  does  not 
believe  the  option  for  pooling-Tunds  in 
paragraph  (A)  favors  private  school 
children.  Rather,  it  adds  needed 
flexibility,  particularly  because  the 
number  of  poor  children  who  reside  in 
participating  public  school  attendance 
areas  and  attend  a  particular  private 
school  may  be  so  small  that  the  funds 
those  children  generate  are  not 
commensurate  with  the  educational 
needs  of  eligible  children  in  that  school. 

Changes;  None. 

Comment:  One  commenter  suggested 
that  §  200.11(b)(2)(iii)  of  the  regulations 
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be  modified  to  require  that  private 
school  children  be  provided  with  an 
opportunity  to  participate  in  Title  I  in 
a  manner  that  addresses  the  particular 
needs  of  the  private  school  children. 

Discussion:  Section  1120  of  Title  I 
clearly  provides  private  school  children 
an  opportvmity  to  participate  in  Title  I 
in  a  way  that  addresses  their  particular 
educational  needs.  It  requires  that 
equitable  services  be  provided  and 
requires  an  LEA  to  consult  with  private 
school  officials  about  how  private 
school  children's  needs  will  be 
identified  and  what  services  will  be 
provided.  Moreover,  because  there,  is  no 
longer  a  districtwide  needs  assessment, 
the  needs  of  private  school  children  can 
be  determined  independently  fit>m  the 
needs  of  public  school  children. 

Changes:  None. 

Section  200.13  Requirements 
Concerning  Property,  Equipment,  and 
Supplies  for  the  Benefit  of  Private 
School  Children 

Comment:  Several  commenters 
recommended  that  §  200.13(d)  of  the 
regulations  be  revised  to  afiord  LEAs 
discretion  in  deciding  whether  to 
remove  equipment  and  materials  no 
longer  ne^^  to  provide  services  to 
private  school  children  if  there  is  the 
possibility  that  the  program  would  be 
resumed  in  a  subsequent  year.  The 
commenters  explained  that  new  zoning 
ordinances  in  many  districts  make  it 
very  expensive,  once  portable  units,  for 
example,  are  removed,  to  resituate  the 
units. 

Discussion:  The  Secretary  recognizes 
that,  under  the  new  law,  services  to 
eligible  private  school  children  may 
differ  firom  those  provided  under 
Chapter  1.  The  Secretary  has  attempted 
in  §  200.28  of  the  regulations  to  provide 
maximum  flexibility  to  ease  the 
transition  to  the  new  law.  Consistent 
with  that  flexibility,  however,  if 
equipment  is  no  longer  needed  to 
provide  equitable  services  to  private 
school  children,  it  must  be  removed  as 
required  in  §  200.13(d). 

Changes:  None. 

Capital  Expenses 

Section  200. 1 6  Payments  to  LEAs  for 
Capital  Expenses 

Comment:  Two  commenters 
recommended  amending 
§  200.16(a)(l)(i)(B)  of  the  regulations  to 
also  allow  capital  expenses  to  pay  for 
costs  that  would  be  incurred  to  improve 
the  quality  of  services  provided  to 
private  school  students. 

Discussion:  Capital  expenses  funds 
may  pay  the  costs  of  noninstructional 
goods  and  services  needed  to  improve 


the  quality  of  equitable  services 
provided  to  private  school  children.  The 
Secretary  did  not  amend  the  regulations 
because  these  costs  would  be  covered 
under  §  200.16(a)(l)(i)(A)— that  is, 
capital  expenses  an  “is  currently 
incurring”  to  provide  equitable  services. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  §  200.16(a)(l)(ii)  of  the  regulations 
be  revised  to  allow  an  LEA  to  apply  for 
a  payment  to  cover  capital  expenses  it 
inciurred  in  prior  years  for  wldch  it  has 
not  been  reimbursed  “only”  if  the  LEA 
demonstrates  that  its  current  needs  for 
capital  expenses  have  been  met. 

Discussion:  The  Secretary  believes 
that  the  regulatory  language  in 
§  200.16(a)(l)(ii)  clearly  does  not  permit 
payments  for  previously  incurred 
capital  expenses  if  the  LEA  cannot 
demonstrate  that  its  current  needs  for 
capital  expenses  have  been  met. 

Changes:  None. 

Section  200. 1 7  Use  of  IE  A  Payments 
for  Capital  Expenses 

Comment:  One  commenter  supported 
the  use  of  capital  expenses  for 
reimbursement  of  costs  in  prior  years 
but  suggested  that  such  reimbursement 
not  be  contingent  upon  approval  by  the 
SEA. 

Discussion:  Section  200.16(a)(l)(ii)  of 
the  regulations  makes  clear  that  an  LEA 
may  apply  to  the  SEA  for  capital 
expense  ^ds  to  cover  expenses  it 
incurred  in  prior  years  only  if  the  LEA 
has  demonstrated  that  its  current  needs 
for  capital  expenses  have  been  met. 
Section  200.17  reflects  this  provision. 

Changes:  None. 

Procedures  for  the  Within-State 
Allocation  of  LEA  Program  Funds 

Section  200.20  Allocation  of  Funds  to 
LEAs 

Comment:  One  commenter  asked  why 
Sections  1124(a)(2)  and  1125(d)  of  Title 
I  and  §  200.20(b)(2)(ii)(B)  of  the 
regulations  concerning  direct 
allocations  to  LEAs  reqmre  the  SEA  to 
establish  appeal  procedures  for  an  LEA 
dissatisfied  with  the  determination  by 
the  SEA  when  section  14401(c)  of  the 
ESEA  prohibits  the  Secretary  from 
waiving  any  statutory  or  regulatory 
requirement  relating  to  the  allocations 
or  distribution  of  fimds  to  States,  LEAs, 
or  other  recipients  of  funds  imder  the 
ESEA. 

Discussion:  Section  200.20(b)(2)(ii)(B) 
of  the  regulations  follows  the  statute, 
which  requires  that  a  State  applying  for 
authorization  to  allocate  funds  directly 
to  LEAs  without  regard  to  coimties 
assure  that  its  SEA  has  established 
procedures  through  which  LEAs  ^ 


dissatisfied  with  the  SEA’s 
determination  may  appeal  directly  to 
the  Secretary.  In  reviewing  an  LEA’s 
appeal,  the  Secretary  would  consider 
whether  the  SEA’s  allocation 
procedtires  in  general  comply  with  the 
statute  and  regulations.  The  Secretary 
could  nbt  waive  any  of  the  statutory  or 
regulatory  requirements  related  to 
allocating  funds,  however. 

Changes:  None. 

Comment:  One  commenter  requested 
clarification  of  the  provision  in 
§  200.20(c)  of  the  regulations  concerning 
LEAs  that  contain  two  or  more  counties 
in  their  entirety.  In  the  case  of  New 
York  City,  for  example,  the  SEA  is 
required  to  allocate  funds  to  each 
coimty  within  the  city  school  system  as 
if  each  county  were  a  separate  LEA.  The 
commenter  asked  whether  the  LEA  or 
SEA  could  adjust  individual  coimty 
allocations  within  New  York  City  to 
account  for  poor  children  who  live  in 
one  county  but  attend  school  in  another 
county.  The  commenter  believes  that 
the  Title  I  allocation  procedures  would 
be  more  equitable  if  adjustments  could 
be  made  to  county  allocations  in  cases 
where  poor  children  who  live  in  one 
county  attend  school  in  another  county, 
even  though  those  poor  children  are  in 
the  same  LEA. 

Discussion:  The  situation  described 
by  the  commenter  is  similar  to  that 
provided  for  in  section  1126(b)  of  Title 
I.  Section  1126(b)  allows  an  S^,  in 
cases  where  an  LEA  provides  firee  public 
education  for  children  who  reside  in  the 
school  district  of  another  LEA,  to  adjust 
the  amount  of  grants  among  the  affected 
LEAs.  Because  the  statute  reqmres  an 
SEA  to  treat  the  individual  counties 
within  a  single  school  district  as 
separate  LEAs  for  allocation  purposes, 

,  section  1126(b)  authorizes  an  S^  to 
adjust  the  counties’  amoimts  because 
they  are  treated  as  LEAs.  Therefore,  the 
SEA  may  adjust  amounts  made  available 
to  the  coimties  within  a  single  LEA  to 
account  for  poor  children  who  live  in 
one  county  W  attend  school  in  another 
county. 

Changes:  None. 

Comment:  Because  of  the  disruption 
the  “one  LEA  with  two  or  more 
counties”  provision  in  §  200.20(c)  of  the 
regulations  will  cause  the  New  York 
City  school  system,  one  commenter 
recommended  that  the  regulations  allow 
such  LEAs  to  use  ciurent  Chapter  1 
allocation  procedures  for  two  more 
years  in  order  to  minimize  disruption  to 
ongoing  projects  and  make  the 
transition  to  the  new  law  smoother. 

Discussion:  Section  3(a)(1)(A)  of  the 
lASA  provides  that  Title  I  shall  take 
effect  on  July  1, 1995.  The  Secretary 
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does  not  have  authority  to  delay  this 
effective  date. 

Changes:  None. 

Section  200.25  Applicable  Hold- 
Harmless  Provisions 

Comment:  One  commenter  opposed 
the  provision  in  §  200.25(c)  of  the 
regulations  that  requires  an  LEA  to  be 
eligible  for  basic,  concentration,  or 
targeted  grants  in  order  for  the 
respective  hold-harmless  provisions  to 
apply.  The  commenter  believes  this 
provision  penalizes  poor  students  with 
educational  needs  who  live  in  wealthy 
districts. 

Discussion:  Sections  1124  (basic 
grants),  1124A  (concentration  grants), 
and  1125  (targeted  grants)  of  Title  I  all 
contain  requirements  limiting  the 
eligibility  of  certain  LEAs  to  receive 
grants  imder  those  sections.  The  hold- 
harmless  provisions  in  section  1122(c) 
of  Title  I  apply  to  “the  amount  made 
available  to  each  local  educational 
agency”  imder  sections  1124, 1124A, 
and  1125.  If  an  LEA  is  not  eligible,  no 
funds  would  be  “mad6  available”  to  it 
and,  thus,  the  hold-harmless  protection 
would  not  apply.  These  sections  help 
implement  the  statute’s  purpose  to 
target  funds  more  effectively  on  LEAs 
with  the  highest  concentrations  of 
poverty  and  are  supported  by  research 
Hndings  that  show  children  from  low^ 
income  families  attending  schools  in 
relatively  wealthy  school  districts  t«id 
on  average  to  do  better  academically 
than  similar  children  attendmg'schools 
in  school  districts  with  high 
concentrations  of  poverty. 

Changes:  None 

Procedures  for  the  Withhi-Disfrict 
Allocation  of  LEA  Program  Funds 

Section  200.27  Reservation  of~Funds 
by  an  LEA 

Comment:  One  commenter  asked  for 
clarifrcation  about  how  the  reservation 
of  funds  provision  in  §  200.27  of  the 
regulations  works  with  regard  to 
calculating  125  percent  of  an  LEA’s 
allocation  per  poor  child  and  how  this 
provision  affects  an  LEA  that  serves 
only  attendance  areas  or  schools  widi 
poverty  ratesjof  35  percent  or  more. 

Discussion:  Section  1113(c)(2)(A)  of 
Title  1  requires  that,  in  allocating  funds 
to  eUgible  attendance  areas  or  s(±ools, 
an  LEA  provide  an  amount  per  poor 
child  for  each  area  or  school  that  is  at 
least  125  percent  of  the  amoimt  per  poor 
child  that  the  LEA  received  under  Part 
A  of  Title  I.  Thus,  an  LEA  must 
calculate  125  percent  of  its  allocation 
per  poor  child  based  on  its  total 
allocation  before  reserving  any  funds. 
An  LEA  that  serves  only  attendance 


areas  or  schools  with  poverty  rates  of  35 
percent  or  more  is  not  subject  to  this 
re(mirement 

Changes:  A  change  has  been  made. 

The  Se<^tary  has  amended 
§  200.27(b)(1)  of  the  relations  to  make 
clear  that  an  LEA  subject  to  the  125 
percent  rule  must  calculate  its 
minimmn  per  pupil  allocation  before 
the  LEA  reserves  any  funds. 

Comment:  One  commenter  believed 
the  reference  to  capital  expenses  in 
§  200.27(c)  of  the  regulations  is  incorrect 
because  it  is  a  separate  Title  I  program 
that  the  SEA  subgrants  to  LEAs.  ^veral 
other  commenters  recommended  that  a 
separate  provision  be  included  for 
reserving  funds  for  camtal  expenses. 

Discussion:  Althou^  capital  expenses 
is  a  separate  Title  I  program,  LEAs  must 
apply  to  the  SEA  for  these  funds.  There 
is  no  guarantee  an  LEA  that  applies  will 
receive  capital  expense  funds  or  that  the 
amount  received  will  be  enough  to 
cover  all  capital  expense  costs 
associated  with  implementing 
alternative  delivery  systems  needed  to 
serve  private  school  students.and 
comply  with  the  requirements  of 
A^ilar  v.  Felton.  Tims,  an  LEA  may 
still  need  to  reserve  administrative 
funds  for  the  costs  oLnoainstructional 
goods  and  services  incurred  because  of 
the  Felton  decision. 

Change:  A  change  has  been.  made.  The 
Secretary  has  added  language  in 
§  200.27(c)  of  the  regulations  to  make 
clear  that  an  LEA  may  reserve  off  die 
top  of  its  Part  A  allocation  funds 
necessary  to  pay  those  capital  expenses 
not  reimbursed  under  §  200. 1&. 

Section  200.28  Allocation  of  Funds  to 
School  Attendance  Areas  and  Schools 

Comment:  Several  commenters  stated 
that,  requirements  to  allocate  funds  to 
schools  b^ed  on  poverty  rather  than 
educational  need  undermine  the 
original  purpose,  of  Title  I  by  making  it 
a  poverty  progranr  rather  than  an 
educational  program.  The  commenters 
argued  that  basing.Title  I  allocations  on 
the  number  of. poor  children  residing  in . 
an  eligible  school  attendance  area 
adversely  affects  the  number  of 
educationally  needy  public  and  private 
school  students  who  can  participate. 

Discussion:  Section  1113(c)  of  Title  I 
requires  an  LEA  to  allocate  funds  to 
participating  attendance  areas  and 
schools  based  on  the  number  of  children 
from  low-income  families.  Congress 
enacted  this  provision  to  target  funds'dn 
areas  with  the  highest  concentrations  of 
poverty,  recognizing  the  close  relation 
between  high  concentrations  of  poverty 
and  low  academic  achievement  and 
realizing  that  successful  schools  have 
been  penalized  in  the  past  by  losing 


Title  I  funds  because  their  children 
made  academic  gains.  Even  though 
funds  are  allocated  to  participating  areas 
and  schools  on  the  basis  of  poverty, 
however,  educationally  needy  children 
in  those  schools  do  not  need  to  be  poor 
to  receive  services.  Title  I  continues  to 
be  an  education  program. 

Changes:  None 

Comment:  One  commenter  stated  that 
the  Secretary  should  not  regulate  how 
LEAs  distribute  funds  to  schools  with 
poverty  rates  of  at  least  35  percent. 
According  to  the  commenter,  the 
decision  on  how  to  allocate  funds  in 
such  cases  should  be  an  LEA  decision; 
regulations  in  this  area  represent  a 
F^eral  intrusion  into  local  school 
decisionmaking. 

Discussion:  LEAs  that  serve  only 
schools  with  poverty  rates  of  35  percent 
or  more  do,  in  fact,  have  more  flexibility 
in  allocating  funds  than  other  LEAs. 
Nevertheless,  the  statute  does  place 
certain  requirements  concerning  the 
allocation  of  funds  on  ail  LEAs.  Section 
1113(a)  of  Title  I  requires  that  an  LEA 
with  more  than  1,000  students  rank  its 
school  attendance  areas  in  order  of 
poverty  based  on  the  percentage  of 
children  from  low-income  families  in 
each  area.  Section  1113tc)  requires  an 
LEA  to  allocate  funds  to  eligible  school 
attendance  areas  or  schools  in  rank 
order  based  bn  the  number  of  children 
from  low-income  famiHes.  The 
Secretary  believes  that  regulations  are 
needed  to  clarify  that  an  LEA  serving 
only  school  attendance  areas  or  schools 
with  poverty  rates  of  35  percent  or  more 
has  the  flexibility  to  use  an  amount  per 
poor  child  that  the  LEA  deems 
appropriate  and  is  riot  required  to 
allocate  an  ammmt  based  on  125 
percent  of  the  LEA’s  allocation  per  poor 
child.  However,.for  air  LEA  that  serves 
any  school  with  .a  poverty  level  under 
35  percent,  this  provision  applies4o  all 
its  schools.  The  regulations  forther 
clarify  that  an  LEA  is  not  required  to 
allocate  the  sanEis  amovmt-per  poor  child 
to  each  participating  school  attendance 
area  or  school,  provided  that  the  LEA 
allocates  higher  amounts  per  poor  child 
to  areas  or  spools  with  higher 
concentrations  of  poverty  than  to  areas 
or  schools  with  lower  concentrations  of 
poverty. 

Changes:  None.. 

Comment:  One  commenter  raised  the 
issue  that  schools  with  similar 
allocations  may  need  to  spend  different 
amounts  because  of  variations  in 
salaries  and  benefits  of  Title  I  staff.  The 
commenter  suggested  that  the 
regulations  be  modified  to  allow  for  the 
use  of  a  pupil-teacher  ratio  instead  of  a 
funding  ratio  or  to  allow  a  15  to  20 
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percent  leeway  among  schools  in  the 
per-pupil  allocation. 

iMSCussion:  Section  1113(cJ  of  Title  I 
requires  that  Part  A  funds  be  allocated 
to  school  attendance  areas  and  schools 
based  on  the  number  of  children  horn 
low-income  families  in  each  area  or 
school.  The  provision  assumes,  for 
example,  that  two  schools  with  the  same 
numlrar  of  poor  children  need  similar 
amounts  of  funds  to  provide  comparable 
education  programs  to  participating 
children.  The  Secretary  recognizes  that 
an  inequity  may  occur,  however,  if 
schools  with  similar  allocations  oflering 
similar  instructional  programs  need  to 
spend  different  amounts  due  the  salary 
and  fringe  benefit  costs  of  the  staff 
providing  the  instruction.  To  address 
this  situation,  the  Secretary  has  issued 
guidance  that  allows  an  LEA  to  consider 
variations  in  personnel  costs,  such  as 
seniority  pay  differentials  or  fringe 
benefits  differentials,  as  LEA-wide 
administrative  costs,  rather  than  as  part 
of  the  funds  allocated  to  school 
attendance  areas  or  schools.  The  LEA 
would  pay  the  differential  salary  and 
fiinge  Iranefit  costs  fit>m  its 
administrative  funds  taken  off  the  top  of 
the  lea’s  Part  A  allocation.  This  policy 
would  have  to  be  applied  consistently  to 
staff  serving  both  public  and  private 
school  children  throughout  the  LEA. 

Changes.  None. 

Comment:  One  commenter  noted  that 
§  200.28  of  the  regulations  does  not 
specifically  address  the  issue  of 
variations  in  per-pupil  amoimts  by 
grade  spans. 

Discussion:  The  Secretary  has 
clarified  this  issue  in  guidance.  An  LEA 
opting  to  serve  schools  below  75  percent 
poverty  using  grade  span  groupings  may 
determine  different  amoimts  per  poor 
child  for  different  grade  spans  as  long  as 
those  amoimts  do  not  exceed  the 
amount  allocated  to  any  area  or  school 
above  55  percent  poverty.  Amoimts  per 
poor  child  within  grade  spans  may  also 
vary  as  long  as  the  LEA  allocates  higher 
amoimts  per  poor  child  to  areas  or 
schools  with  higher  poverty  rates  than 
it  allocates  to  areas  or  schools  with 
lower  poverty  rates. 

Changes:  None. 

Comment:  For  LEAs  that  select 
eligible  school  attendance  areas 
according  to  grade  spans,  a  commenter 
recommended  that  the  poverty 
percentage  to  determine  eligibility  be 
based  on  the  districtwide  average  for  the 
grade  span  rather  than  the  overall 
districtwide  poverty  percentage. 

Discussion:  Section  1113(a)(4)  of  Title 
I  allows  an  LEA,  after  ranking  eligible 
attendance  areas  or  schools  above  75 
percent,  to  rank  its  remaining  eligible 
school  attendance  areas  by  grade  span. 


Sections  1113(a)(2)  defines  an  eligible 
school  attendance  area  as  one  in  which 
the  percentage  of  poor  children  is  at 
least  as  high  as  the  percentage  of  such 
children  in  the  LEA  as  a  whole.  The 
Secretary  has  determined  that  it  is 
reasonable  to  continue  the  flexibility 
contained  in  the  current  Chapter  1 
regulations.  Thus,  an  LEA  may  base 
school  eligibility  on  (1)  the  overall 
poverty  percentage  for  the  LEA  as  a 
whole  or  (2)  the  di^ictwide  poverty 
percentage  for  each  grade  span. 

Changes:  The  Secretary  has  added 
§  200.28(a)(3)  of  the  regulations,  which 
permits  an  L^  that  ranks  its  school 
attendance  areas  or  schools  at  or  below 
75  percent  poverty  by  grade.span  to 
determine  the  percentage  of  children 
from  low-income  families  in  the  LEA  as 
a  whole  for  each  grade  span  grouping. 

Comment:  One  commenter  noted  that 
proposed  regulations  do  not  address 
how  LEAs  may  handle  carryover  funds 
when  allocating  funds  to  school 
attendance  areas. 

Discussion:  LEAs  have  considerable 
discretion  in  handling  carryover  funds. 
For  example,  an  LEA  may:  (1)  allow 
each  school  to  retain  its  carryover  funds 
for  use  in  the  subsequent  year;  (2)  add 
carryover  funds  to  the  LEA’s  subsequent 
year’s  allocation  and  distribute  to 
participating  areas  and  schools  in 
accordance  with  allocation  procedures; 
or  (3)  designate  carryover  fimds  for 
particular  activities  that  could  best 
benefit  from  additional  funding 
(examples:  parental  involvement 
activities  or  for  schools  with  the  highest 
concentrations  of  poverty).  The 
Secretary  has  provided  guidance  to 
clarify  this  issue. 

Changes:  None. 

Comment:  A  number  of  commenters 
raised  issues  concerning  the  within- 
district  allocation  of  funds  to  provide 
for  children  residing  in  participating 
public  school  attendance  areas  but 
attending  private  schools.  Virtually  all 
of  the  comments  focused  on  problems 
with  the  availability  for  the  1995-96 
school  year  of  adequate  poverty  data  on 
those  children.  Bemuse  of  the  difficulty 
in  obtaining  reliable  poverty  data  for 
private  school  children,  several 
commenters  suggested  that  there  be  a 
one-year  delay  in  implementing  the 
within-district  allocation  procedmes 
and  that  the  procedures  used  during  the 
1994-95  school  year  be  used  for  one 
more  year.  Other  commenters 
recommended  that,  if  reUable  poverty 
data  on  private  school  children  residing 
in  a  participating  school  attendance  area 
are  not  available,  an  LEA  be  allowed  to 
apply  the  poverty  percentage  of  public 
school  children  residing  in  the 
participating  school  attendance  area  to 


the  munber  of  children  from  that 
attendance  area  attending  private 
schools  to  determine  a  count  of  poor 
private  school  children. 

Discussion:  Under  Part  A  of  Title  I,  an 
LRA  must  distribute  funds  generally  to 
participating  school  attendance  areas 
based  on  the  total  number  of  children 
from  low-income  families  residing  in 
those  attendance  areas,  including 
children  firom  low-income  families 
attending  private  schools.  The  level  of 
services  available  for  eligible  private 
school  children  will  be  determined  by 
the  amount  of  funds  generated  by  poor 
private  school  children  residing  in 
participating  areas.  The  Secretary 
realizes  that  the  collection  of  data 
needed  to  implement  these  provisions 
becomes  complicated  because  many 
private  schools  do  not  participate  in  the 
fiee  and  reduced  price  lunch  program, 
whose  data  will  l^ely  be  used  by  most 
LEAs. 

Section  200.28(a)(2)  of  the  proposed 
regulations  addressed  this  issue  by 
making  clear  that,  if  poverty  data  are  not 
available  for  private  school  children  as 
are  available  for  public  school  children, 
an  LEA  may  use  comparable  data  for 
private  school  children  collected 
through  an  alternative  means  such  as  a 
survey.  The  Secretary  has  expanded  this 
provision  in  the  final  regulations  to  also 
make  clear  that  an  LEA  may  use  data 
from  existing  sources  such  as  Aid  to 
Families  wi&  Dependent  Children  or 
tuition  scholarship  programs.  The 
Secretary  has  also  added  paragraph 
(a)(2)(ii),  which  provides  that,  if 
complete  actual  poverty  data  are  not 
available  on  private  school  children,  an 
LEA  may  extrapolate  from  actual  data 
on  a  representative  sample  of  private 
school  children  the  number  of  poor 
private  school  children  residing  in  a 
particular  attendance  area.  For  example, 
if  parents  of  half  the  private  school 
children  who  reside  in  a  participating 
school  attendance  area  respond  to  a 
survey  and  50  percent  of  the  private 
school  children  whose  parents  respond 
are  poor,  the  LEA  may  project  hum  this 
sample  that  50  percent  of  the  private 
school  children  residing  in  that 
attendance  area  are  poor.  The  sample 
size  should  be  large  enough  to  draw  a 
reasonable  conclusion  that  the  poverty 
estimate  is  accurate. 

Even  with  this  additional  flexibility, 
however,  an  LEA  may  still  not  have 
adequate  poverty  data  on  private  school 
children  that  it  needs  for  die  1995-96 
school  year  in  time  to  make  allocations 
to  participating  school  attendance  areas, 
complete  the  planning  process  with 
respect  to  services  for  both  public  and 
private  school  children,  and  submit 
timely  plans  to  their  SEA  for  approval. 
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Thus,  for  the  1 995-96  school  year  only, 
an  LEA  that  does  not  have  adequate 
poverty  data  on  private  school  children 
must  apply  the  poverty  percentage  of 
each  participating  public  school 
attendance  area  to  the  number  of  private 
school  children  in  that  area.  For 
example,  if  a  participating  public  school 
area  has  50  percent  poverty  and  100 
children  who  reside  in  that  area  attend 
private  schools,  50  private  school 
children  would  be  deemed  to  be  poor 
and  thus  generate  Title  I  funds.  For 
school  years  after  1995-96,  actual 
poverty  data  (or  a  reasonable  estimate 
based  on  an  adequate  sample)  will  be 
retired. 

The  Secretary  realizes  that  there  may 
be  issues  about  the  adequacy  of  the 
poverty  data  available  for  private  school 
children.  These  issues  ne^  to  be 
resolved  in  consultation  with  private 
school  officials.  Because  sampling 
would  be  permitted,  an  LEA  would  not 
need  to  have  actual  data  on  each  private 
school  child  residing  in  a  participating 
school  attendance  area  for  the  data  to  be 
adequate.  Moreover,  to  allay  privacy 
concerns,  an  LEA  does  not  need  to 
collect  or  maintain  the  names  of 
individual  poor  children  attending 
private  schools  or  signatures  of  their 
parents  or  guardians.  In  determining  the 
adequacy  of  the  data,  an  LEA  should 
take  into  consideration  factors  such  as 
the  reliability  of  the  data,  the  response 
rate,  and  whether  the  data  are 
comparable  to  the  data  on  public  school 
children. 

The  Secretary  urges  public  and 
private  school  officials  to  continue  their 
efforts  to  collect  actual  poverty  data  for 
the  1995-96  school  year,  particularly  in 
light  of  the  flexibility  to  use  sampling. 

To  facilitate  these  efforts,  SEAs  and 
LEAs  may  wish  to  extend  deadlines  and 
amend  applications,  as  necessary. 
Assuming  adequate  poverty  data  on 
private  school  children  are  not  available 
for  the  1995-96  school  year,  efforts  to 
collect  actual  data  should  continue, 
because  the  alternative  method 
requiring  an  LEA  to  apply  the  poverty 
rate  for  each  public  school  attendance 
area  to  the  private  school  children  in 
that  area  will  be  allowed  only  for  the 
1995-96  school  year. 

Changes:  Several  changes  have  been 
made.  The  Secretary  has  added 
§  200.28(a)(2)(i)(B)(2)  to  make  clear  that 
an  LEA  may  use  data  horn  existing 
sources  su(±  as  Aid  to  Families  with 
Dependent  Children  or  tuition 
scholarship  programs.  The  Secretary  has 
also  added  paragraph  (a)(2)(ii),  which 
provides  that,  if  complete  actual  poverty 
data  on  private  school  children  are  not 
available,  an  LEA  may  extrapolate  horn 
actual  data  on  a  representative  sample 


of  private  school  children  the  number  of 
poor  private  school  children.  Finally, 
the  Secretary  has  added  paragraph 
(a)(2)(iii)  to  require,  for  the  1995-96 
school  year  only,  an  LEA  that  does  not 
have  adequate  data  on  the  actual 
munber  of  private  school  children  from 
low-income  families  under  either 
paragraph  (a)(2)  (i)  or  (ii)  to  derive  the 
number  of  those  children  by  applying 
the  poverty  percentage  of  each 
participating  public  school  attendance 
area  to  the  number  of  private  school 
children  who  reside  in  that  area. 

Comment:  Several  commenters 
recommended  that  §  200.28  of  the 
regulations  permit  an  LEA,  in  order  to 
provide  services  to  eligible  private 
school  children,  to  reserve  an  amoimt  of 
funds  that  is  proportionate  to  the 
munber  of  children  from  low-income 
families  who  attend  private  school  in 
the  entire  LEA  compared  to  the  number 
of  children  from  low-income  families 
who  attend  public  schools  in  the  LEA. 

Discussion:  The  clear  meaning  of  the 
statute  requires  an  LEA  to  allocate  Title 
I  funds  based  on  the  munber  of  poor 
private  school  children  residing  in 
participating  public  school  attendance 
areas.  Under  section  1113(c)(1)  of  Title 
I,  funds  are  allocated  to  participating 
school  attendance  areas  “on  the  basis  of 
the  total  number  of  children  from  low- 
income  families  in  each  area  or  school.” 
The  “total  munber  of  children  from  low- 
income  families”  includes  both  poor 
public  and  private  school  children 
residing  in  each  public  school 
attendance  area.  Consistent  with  this 
provision,  section  1120(a)(4)  of  Title  I 
requires  expenditures  for  services  to 
eligible  private  school  children  to  be 
“equal  to  the  proportion  of  funds 
allocated  to  participating  school 
attendance  areas  based  on  the  number 
of  children  from  low-income  families 
who  attend  private  schools  (emphasis 
added).”  Determining  the  amount  of 
funds  available  for  services  to  private 
school  children  at  the  LEA  level  would 
be  inconsistent  with  allocating  funds  to 
participating  areas  based  on  the  munber 
of  poor  public  and  private  school 
children  in  each  area. 

Changes:  None. 

Comment:  One  commenter 
interpreted  §  200.28  of  the  regulations  to 
require  only  that  the  allocation  of  funds 
to  school  attendance  areas  be  based  on 
the  munber  of  children  from  low- 
income  families  from  both  public  and 
private  schools.  According  to  the 
commenter,  §  200.28  would  allow  an 
LEA  to  select  and  rank  eligible 
attendance  areas  or  schools  based  only 
on  the  munber  of  public  school  poor 
children. 


Discussion:  Section  200.28  deals  only 
with  the  allocation  of  funds  to 
participating  school  attendance  areas 
and  schools  and  makes  clear  that  funds 
must  be  allocated  on  the  basis  of  the 
total  number  of  children — public  and 
private — from  low-income  families  in 
each  area  or  school.  Thus,  adequate  data 
on  the  number  of  private  school 
children  from  low-income  families  in 
participating  school  attendance  areas  is 
essential.  To  include  numbers  of  private 
school  children  in  identifying  and 
selecting  eligible  school  attendance 
areas  and  schools,  however,  would 
require  adequate  poverty  data  on  private 
school  children  t^oughout  the  LEA. 
Because  obtaining  these  data  for  the 
entire  LEA  may  be  extremely  difficult, 
an  LEA  may  identify  and  rank  its 
eligible  school  attendance  areas  and 
schools  on  the  basis  of  children  from 
low-income  families  attending  public 
schools  only. 

Changes:  None. 

Comment:  Several  commenters  raised 
the  issue  of  how  private  school  children 
would  be  identified  as  residing  in  a 
participating  attendance  area  if  an  LEA 
is  operating  under  an  open  enrollment, 
a  desegregation,  or  magnet  school  plan 
where  there  are  no  geographically 
defined  attendance  areas.  A  number  of 
commenters  recommended  that  the 
regulations  allow  LEAs  to  allocate  Title 
I  fonds  for  poor  private  school  children 
based  on  their  relative  share  of  the  total 
population  of  public  and  private  school 
children  for  the  LEA  as  a  whole. 

Discussion:  An  LEA  operating  under 
an  open  enrollment,  desegregation,  or 
magnet  school  plan  must  still  oner 
equitable  services  to  eligible  private 
school  children.  Determining  which 
private  school  children  are  eligible, 
however,  is  often  very  difficult  because 
^  it  is  not  clear  to  which  public  school 
they  would  have  gone  were  they  not  in 
a  private  school.  Because  of  the  wide 
variety  of  open  enrollment 
arrangements,  the  Secretary  was  unable 
to  fashion  a  regulation  that  would 
appropriately  govern  each  situation. 
Rather,  the  Secretary  will  assist  SEAs 
and  LEAs  on  a  case-by-case  basis  to 
design  reasonable  approaches  that  will 
allow  for  the  provision  of  equitable 
services  for  eligible  private  school 
children. 

Changes:  The  Secretary  has  added 
§  200.10(b)(2)  to  make  clear  that  an  LEA 
that  identifies  a  school  as  eligible  on  the 
basis  of  enrollment  because  tiie  school 
is  operating,  for  example,  under  an  open 
enrollment  or  desegregation  plan,  must 
determine  an  equitable  way  to  identify 
eligible  private  school  children. 

Comment:  Several  commenters 
recommended  that  Title  I  expenditures 
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for  private  school  children  be  set  at  85 
percent  of  the  Title  I  amount  spent  on 
them  in  the  previous  year. 

Discussion:  The  statute  does  not 
authorize  a  hold  harmless  for  services  to 
private  school  students  based  on  the 
prior  year’s  expenditures. 

Changes:  None. 

Subpart  C — Migrant  Education  Program 
Section  200.40  Program  Definitions 

Comment:  One  hundred  and  sixty- 
seven  letters  were  received  objecting  to 
the  proposal  to  require  that,  to  be  a 
migratory  agricultural  worker  or  fisher, 
temporary  or  seasonal  employment  in 
an  agricultural  or  fishing  activity  must 
be  a  “principal  means  of  livelihood.” 
Most  of  the  commenters  on  this  issue 
read  into  the  proposed  language  a 
requirement  mat,  for  a  child  to  qualify 
for  services  imder  the  Migrant 
Education  Program  (MEP),  the  child’s 
parents  or  guardians  either  must  derive 
the  majority  of  their  income  from,  or 
spend  the  ma  jority  of  their  time 
performing,  agricultural  or  fishing 
activities.  Most  of  the  commenters  were 
concerned  that  the  proposed  language 
imposed  a  specific  recordkeeping 
burden  on  migratory  workers. 
Specifically,  Aey  believed  that,  for  a 
child  to  be  determined  eligible  imder 
the  MEP,  his/her  parent  or  guardian 
now  would  be  required  to  maintain,. and 
produce  for  inspection  by  State  and 
local  MEP  stafi,  records  documenting 
die  percentage  of  time  or  income 
associated  with-their  agricultural  or 
fishing  work. 

.rMany  commenters  also  suggested  that 
the  proposed  language  would  place  an 
imieasonable  burden  on  local  MEP  staff, 
byTequiring  them  to  make  subjective 
determinations  of  eligibility  based  on 
review  of  parents’  income  or 
occujiational  history  records.  Several 
commenters  noted  j^at  these 
determinations  would  vary  from  place 
to  place  and  from  MEP  stafr  member  to 
staff  member. 

While  the  majority  of  commenters 
suggested  eliminating  the  proposed 
language,,  several  commenters  suggested 
that  the  Secretary  should  clarify  the 
proposed  language  and/or  issue  clear 
guidance  on  how  to  determine  whether 
a  migratory  worker’s  agricultural  or 
fishing  work  constitutes  “a  principal 
means  of  Uvelihood.” 

Discussion:  The  commenters  have 
misinterpreted  the  scope  and  intent  of 
the  proposed  language  regarding  what 
constitutes  “a  principal  means  of 
livelihood.”  As  noted  in  the  preamble  to 
the  NPRM,  the  Secretary  proposed  this 
language  to  better  focus  MEP  services  on 
children  of  persons  with  an  actual, 


significant  dependency  on  migratory 
agricultural  or  fishing  work. 

The  Secretary  never  intended  the 
proposed  language  to  mean  that 
agricultiual  or  fishing  activities  had  to 
constitute  the  principal  means  of 
livelihood  for  a  worker.  That  is  to  say, 
this  work  need  not  be  the  only  type  of 
work  performed  by  a  worker  during  the 
year,  nor  the  one  which  provides  the 
largest  portion  of  income  or  which 
employed  the  worker  for  a  majority  of 
time.  Additionally,  the  Secretary  never 
-intended  the  proposed  language  to 
require  a  worker  or  his  or  her  family  to 
maintain,  or  an  SEA  or  operating  agency 
to  review,  written  documentation  on 
income  or  work  history  as  a  condition 
of  determining  the  eligibility  of  children 
for  the  MEP. 

With  regard  to  the  concern  about  the 
burden  the  proposed  language  might 
place  on  State  and  local  MEP  stafi,  the 
Secretary  believes  that  it  is  necessary  for 
SEAs  and  operating  agencies  receiving 
MEP  funds  to  determine  that  children 
eligible  for  the  MEP  are  those  for  whom 
temporary  or  seasonal  employment  in 
an  agricultural  or  fishing  activity 
constitutes  an  important  part  of  their 
families’  livelihood.  However,  this 
determination  should  be  no  more 
difficult  than  the  determinations 
ourently  made  by  State  and  local  MEP 
stafr  regarding  the  reasonableness  of 
other  eligibility  information  provided  by 
a  parent  or  gu^ian  as  to  work 
activities  and  mobility.  State  and  local 
officials  responsible  for  determining 
MEP  eligibility  often  rely  on  oral 
information  fiom  parents,  guardians,  as 
well  as  employers  and  others  regarding 
a  move  to  seek  or  obtain  seasonal 
agricultural  or  fishing  employment. 

State  and  local  MEP  staff  currently  use 
their  best  judgment  regarding  the 
accuracy  of  this  information,  especially  ' 
in  cases  where  agricultural  or  fishing 
work  was  sought  but  not’found.  The 
Secretary’s  interpretation  of  eligibility 
requirements  under  the  MEP  will 
continue  to  permit  reliance  on  any 
credible  source,  without  the  need  to 
secure  written  documentation  from  a 
parent  or  guardian.  Hie  Secretary  only 
intends,  with  this  new  eligibility 
requirement,  that  State  and  local  staff  be 
reasonably  assured  that,  in  view  of  a 
family’s  circumstances,  it  is  sensible  to 
conclude  that  tmnporary  or  seasonal 
-employment  in  an  agricultural  or  fishing 
activity  is  one  important  way  of 
providing  a  living  for  the  worker  and  his 
or  her  family. 

Changes:  In  order  to  clarify  the 
meaning  of  the  new  language,  the 
Secretary  has  revised  the  regulatory 
definition  in  §  200.40(f)  of  the 
regulations  to  clarify  that  the  term 


“principal  means  of  livelihood”  as  used 
in  §  200.40  (c)  and  (e)  of  the  regulations 
means  that  “temporary  or  seasonal 
employment  in  an  agricultural  or  fishing 
activity  plays  an  important  part  in 
providing  a  living  for  the  worker  and  his 
or  her  family.”  The  Secretary  will  issue 
guidance  regarding  how  SEAs  and  their 
operating  agencies  may  exercise 
flexibility  in  the  ways  in  which  they 
identify  and  recruit  migratory  children 
consistent  with  this  regulatory 
requirement. 

Comment:  Thirty-four  commenters 
noted  that  the  “principal  means  of 
livelihood”  language  included  in  the 
proposed  MEP  regulatory  definitions 
was  not  found  in  the  statute.  Seven 
commenters  suggested  that  the 
inclusion  of  this  language  in  the 
regulations  would  violate  the 
Elepartment’s  principles  for  regulating 
insofar  as  the  proposed  language  was 
not  absolutely  necessary,  and/or  contrary 
to  the  intent  of  the  statute  to  give 
flexibility  to  States  and  local  operating 
agencies  in  implementing  the  new 
statute. 

Discussion:  The  Secretary  believes 
that  the  proposed  language  regarding 
“principal  means  of  livelihood”  is  a 
necessary  addition  to  the  longstanding 
definitions  of  “migratory  agricultural 
worker”  and  “migratory  fisher”  and, 
therefore,  conforms  to  the  Department’s 
regulatory  principles.  Because  the 
.existing  definitions  had  been  frozen  by 
prior  statutes,  children  have  been 
identified  and  served  as  migratory 
children  simply  because  they  moved 
with  or  to  join  a  parent  or  guardian  who, 
though  having  another  full-time 
occupation,  indicated  that  he  or  she 
moved  across  a  school  district  line  to 
perform,  however  briefly,  an 
agricultural  or  fishing  activity.  ESEA 
has  removed  this  statutory  freeze. 
Continuing  to  allow  children  to  be 
served  as  migratory  children  on  the 
basis  of  a  purely  technical  application  of 
the  definition  would  perpetuate  an 
injustice  against  those  .children  whose 
lives  are  disrupted  by  moves  made 
because  their  families  are  truly 
dependent,  to  a  significant  degree,  on 
temporary  or  seasonal  agricultural  or 
fishing  activities.  In  this  way,  the 
Secretary  continues  to  believe  that  this 
change  in  the  MEP  definitions  is 
absolutely  necessary. 

Changes:  None. 

Comment:  None. 

Discussion:  In  order  to  conform  to  the 
statutory  language,  the  Secretary  has 
revised  the  definition  of  a  “migratory 
child” dn  §  200.40(d)  by  replacing  the 
term,  “has  moved,”  in  subsection  (3) 
with  the  term,  “migrates.” 
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Changes:  Section  200.40(d)(3)  is 
changed  accordingly. 

Comment:  None. 

Discussion:  The  second  sentence  of 
the  definition  of  a  “migratoiy  fisher”  in 
§  200.40(e)  notes  that  the  definition  also 
includes  a  person  who  resides  in  a 
school  district  of  more  than  15,000 
square  miles,  and  moves  a  distance  of 
20  miles  or  more  to  a  temporary 
residence  to  engage  in  a  fishing  activity. 
As  piirely  an  emtorial  clarification,  the 
Secret^  has  revised  this  sentence  to 
read,  ‘‘llus  definition  also  includes  a 
person  who,  in  the  preceding  36 
months,.resided  in  a  school  district  of 
more  than  15,000  square  miles,  and 
moved  a  distance  of  20  miles  or  more 
to  a  temporary  residence  to  engage  in  a 
fishing  activity  as  a  principal  means  of 
livelihood.” 

Changes:  Section  200.40(e)  is  changed 
accordingly. 

Section  200.41  Use  of  Program  Funds 
for  Unique  Program  Function  Costs 

Comment:  Two  commenters 
addressed  this  section  of  the  proposed 
regulations.  Both  commenters  agreed 
that  it  was  appropriate  to  use  program 
funds  to  add^s  those  administrative 
functions  that  are  unique  to  the  MEP; 
however,  one  commenter  questioned 
why  the  proposed  regulation  also 
mentioned  the  use  of  program  funds  for 
"administrative  activities  *  *  *  that  are 
the  same  or  similar  to  those  performed 
by  LEAs  in  the  State  under  subpart  A.” 
lliis  commenter  suggested  deleting  the 
language  or  providing  examples  of  what 
these  activities  might  include. 

Discussion:  The  MEP  is  a  State- 
operated  as  well  as  a  State-administered 
program.  In  cases  where  it  directly 
operates  aspects  of  the  program,  rather 
than  having  local  operating  agencies  do 
so,  an  SEA  has  to  perform  the  same  kind 
of  administrative  activities  that  an  LEA 
carries  out  when  it  administers  a  project 
imder  subpart  A.  While  these  activities 
could  be  described  as  imique  to  the 
nature  of  the  MEP,  the-Secretary 
believes  deleting  the  term,  which  has 
been  in  the  prior  regulations,  would 
create  unnecessary  confusion  about  the 
scope  of  permissible  uses  of  funds 
under  §  200.41  of  the  regulations. 
Instead,  the  Secretary  has  decided  to 
make  minor  modifications  to  clarify  that 
those  "administrative  activities  *  *  * 
that  are  unique  to  the  MEP”  include 
"administrative  activities  *  *  *  that  are 
the  same  or  similar  to  those  performed 
by  LEAs  in  the  State  imder  subpart  A.” 
The  list  of  permissible  activities  has  also 
been  expanded  to  include  an  example  of 
this  type  of  administrative  activity. 

Changes:  Section  200.41  is  changed 
accordingly. 


Section  200.42  Responsibilities  of 
SEAs  and  Operating  Agencies  for 
Assessing  the  Effectiveness  of  the  MEP 

Comment:  Two  commenters 
addressed  this  section  of  the  proposed 
regulations.  One  commenter  agreed  with 
the  proposed  language.  The  other 
commenter  noted  that  the  schoolwide 
program  requirements  in  §  200.8  of  the 
rogations  do  not  require  die 
identification  of  particular  children  as 
eligible  to  participate,  and  questioned 
how  an  opwating  agency  can  meet  its 
responsibility  under  §  200.42  of  the 
regulations  to  evaluate  the  effectiveness 
of  how  a  school  within  the  agmicy 
which  combines  MEP  funds  in  a 
schoolwide  program  serves  migratory 
children. 

Discussion:  The  commenter 
misconstrues  the  applicable  provisions 
of  §  200.8,  regarding  schoolwide 
programs.  WUle  §  200.8(f)(1)  does  not 
require  a  schoolwide  program  to 
identify  particular  children  as  eligible  to 
participate  (emphasis  added),  a 
schoolwide  program  will  have  to 
identify  a  given  child  in  terms  of  needs. 
This  is  necessary  in  order  for  the  school 
to  meet  other  s<dioolwide  program 
requirements  to  (1)  employ  instructional 
strategies  which  addre^  the  needs  of 
children  who  are  members  of  the  target 
population  of  any  program  whose  funds 
are  included  in  the  schoolwide  program 
[§  200.8(d)(2)(iv)(A)];  and  2)  address  the 
identified  needs  of  migratory  children 
specifically,  and  document  how  these 
needs  have  been  met  in  the  schoolwide 
program  [§  200.8(c)(3)(ii)(B)(l)l.  A 
schoolwide  program  is  also  required, 
under  §  200.8(e)(l)(iv)(A)(2),  to 
disaggregate  assessment  data  according 
to  specific  categories,  including  migrant 
status.  In  this  way,  a  schoolwide 
program  which  includes  MEP  funds  will 
be  able  to  meet  the  requirements  of 
§  200.42  to  determine  the  effectiveness 
of  the  program  for  migratory  students. 

Changes:  None. 

Section  200.44  Use  of  MEP  Funds  in 
Schoolwide  Programs 

Comment:  Nine  comments  were 
received  regarding  the  inclusion  of  MEP 
funds  in  schoolwide  programs.  Seven  of 
the  commenters  expressed  support  for 
the  continued  inclusion  of  the  proposed 
language  in  §  200.8(c)(3)(ii)(B)(t)  of  the 
regulations.  As  developed  through  the 
negotiated  rulemaking  process,  &is 
subsection  requires  s^oolwide 
programs  to  (1)  first  address,  in 
consultation  with  parents  and  other 
representatives,  or  both,  of  migratory 
children,  the  identified  needs  of  those 
children  that  result  from  the  effects  of 
their  migratory  lifestyle  or  are  needed  to 


permit  them  to  function  effectively  in 
school:  and  (2)  document  that  services 
to  address  those  needs  have  been 
provided.  One  commenter  expressed 
concern  that  the  special  needs  of 
migratory  children  will  not  be 
addressed  in  a  schoolwide  program 
without  a  requirement  to  "identify  and 
document  the  services  that 
supplemented  the  tegular  academic 
program.”  Another  commenter 
suggested  that  the  lanmage  of 
§  200.8(c)(3)(ii)(B)  of  me  regulationawas 
too  vague  and  flexible,  and  would 
"allow  school  districts  to  evade  the 
intentions  of  Congress.” 

Discussion:  The  Secretary  continues 
to  believe  that  the  language  in 
§  200.8(c)(3)(ii)(B)(l)  of  the  regulations, 
as  drafted  in  negotiated  rulemaking, 
provides  an  adequate  safeguard  that  the 
special  needs  of  migratory  children  will 
be  addressed  in  schooLwide  programs. 

In  particular,  subsection  (1)(B)  requires 
that  schoolwide  programs  document 
that  services  have  bmn  provided  to 
address  the  identified  needs  of 
migratory  children.  The  Secretary 
continues  to  believe  that  it  is  neither 
necessary  nor  desirable — and,  in  fact,  is 
contrary  to  the  purpose  of  schoolwide 
programs — for  schoolwide  programs  to 
have  a  requirement  to  demonstrate  that 
services  provided  using  Federal  funds, 
e.g.  MEP  funds,  combined  under  the 
sdhoolwide  program  authority 
supplement  the  services  regularly 
provided  in  that  school. 

Changes:  None. 

Subpait  D — Prevention  and 
Intervention  Programs  fior  Children  mid 
Youth  Who  Are  Neglected,  Delinquent, 
or  At-Risk  of  Dropping  Out 

Comment:  One  commenter  indicated 
that  the  regulations  do  not  adequately 
address  many  of  the  statutory  changes, 
particularly  as  they  relate  to  prevention 
and  intervention.  The  commenter 
suggests  organizing  the  r^ulations  into 
State  agency  and  locally  operated 
program  categories. 

Discussion:  In  developing  regulations 
for  programs  authorized  by  Title  I,  the 
Department  sought  to  regulate  only 
where  absolutely  necessary,  and  when 
regulating,  to  promote  flexible 
approaches  to  meeting  the  requirements 
of  the  law.  The  Secretary  believes  that 
the  statute  provides  sufficient  direction 
to  State  agencies  (SAs)  and  local 
educational  agencies  (LEAs)  operating 
Part  D  subpart  1  and  2  programs  for 
children  and  youth  who  are  neglected, 
delinquent,  or  at-risk  of  dropping  out 
and  does  not  require  regulations.  The 
Department,  however,  is  developing 
more  detailed  guidance  to  help  SAs  and 
LEAs  design  programs  that  meet  the 
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needs  of  this  population.  This  guidance 
will  be  organized  to  provide  guidance 
related  specifically  to  the  Part  D, 

Subpart  1  State  agency  N  or  D  program 
and  the  Subpart  2  local  agency  program. 

Changes:  None. 

Comment  For  the  Part  D,  Subpart  2 
local  agency  program,  a  commenter 
asked  for  clarification  about  the 
distinction  in  funds  and  services 
between  delinquent  and  at-risk  children 
and  youth.  The  commenter  further 
asked  if  LEAs  may  reserve  a  portion  of 
their  funds  for  at-risk  students  who  have 
not  been  adjudicated  delinquent  or  must 
LEAs  use  those  funds  only  for 
delinquent  youth  transferring  from 
institutions  into  the  district's  schools. 

Discussion:  LEAs  must  use  a  portion 
of  its  Title  I,  Part  D,  Subpart  2  f^ds  to 
operate  a  dropout  prevention  program 
for  at-risk  youth  in  local  schools  in  the 
LEA.  At  the  same  time,  the  LEA  must 
also  use  some  of  its  Subpart  2  funds  for 
programs  that  will  serve  children  and 
youth  in  locally  operated  correctional 
facilities  and  in  locally  operated 
institutions  or  community  day  programs 
for  delinquent  children  and  youth  in 
accordance  with  the  requirements  in 
section  1425  of  Title  I. 

The  statute,  however,  provides  that  if 
more  than  30  percent  of  the  children  or 
youth  in  a  local  correctional  facility  or 
delinquent  institution  within  an  LEA  do 
not  reside  in  the  LEA  after  leaving  the 
facility  or  institution,  the  LEA  is  not 
requii^  to  operate  a  dropout 
prevention  program  in  a  local  school. 

Changes:  None. 

Comment  One  commenter  expressed 
concern  about  the  low  status  of  “prison 
education,”  particularly  in  his  State, 
where  the  lack  of  support  for  juvenile 
institutions  has  reduced  both  the 
number  and  the  quality  of  course 
offerings  and  has  relegated  correctional 
education  to  a  supplemental  or  support 
role.  The  commenter  indicated  that 
there  should  be  more  recognition  of  the 
status  of  correctional  education  and 
hopes  that  the  Title  1  program  in  these 
institutions  will  help  N  or  D  children 
and  youth  attain  the  high  standards 
expressed  in  Goals  2000  and  State 
school  reform  initiatives. 

Discussion:  The  Secretary  expects 
consolidated  State  plans  for  ESEA 
programs  or  individual  State  plans  for 
Part  D  funds  to  provide  an  overall  plan 
for  meeting  the  needs  of  N  or  D  children 
and  youth  and,  where  applicable,  youth 
at-risk  of  dropping  out  of  school  that  is 
integrated  with  the  State’s  other 
educational  programs. 

Changes:  None. 

Comment  One  commenter  expressed 
concern  that  section  1603  of  Title  I  does 
not  require  that  the  membership  of  the 


State’s  Committee  of  Practitioners 
include  a  representative  from  State 
agencies  (SAs)  operating  N  or  D 
institutions. 

Discussion:  Section  1603  of  Title'I 
requires  that  the  Committee  of 
Practitioners  review  and  comment  on  all 
proposed  rules,  regulations,  find  policies 
relating  to  programs  authorized  in  Title 
I,  including  Part  D.  The  Secretary 
expects  that  a  representative  from  SAs 
operating  Title  I N  or  D  programs  will 
be  included  on  the  Committee  of 
Practitioners  so  it  can  address  issues 
related  to  the  State  agency  N  or  D 
program. 

Changes:  None. 

Comment  A  commenter  noted  that 
the  regulations  do  not  address  how  an 
SEA  awards  Part  D,  Subpart  2  grants  to 
LEAs  with  high  numbers  or  percentages 
of  youth  residing  in  locally  operated 
correctional  facilities  for  youth 
(including  institutions  and  community 
day  programs  or  schools  that  serve 
delinquent  children  and  youth). 

Discussion:  The  SEA  has  flexibility  in 
establishing  the  criteria  used  to 
determine  which  LEAs  have  high 
numbers  or  percentages  of  children  and 
youth  in  local  correctional  facilities  or 
institutions  and  community  day 
programs  for  delinquent  children.  Once 
an  SEA  determines  which  LEAs  are 
eligible,  the  SEA  may  award  Part  D, 
Subpart  2  subgrant  to  eligible  LEAs 
through  a  formula  or  on  a  discretionary 
basis. 

Changes:  None. 

Section  200.50  Program  Definitions 

Comment:  One  commenter  expressed 
concern  that  the  definition  for  locally 
operated  correctional  facility  does  not 
include  institutions  or  community  day 
programs  that  serve  neglected  children 
and  that  the  Part  D,  Subpart  2  local 
agency  program  does  not  address  the 
educational  needs  of  these  neglected 
children. 

Discussion:  The  specific  educational 
needs  of  neglected  children  are  met 
through  several  Title  I  programs.  The 
State  agency  N  or  D  program,  authorized 
in  Part  D,  Subpart  1  of  Title  I,  serves  the 
needs  of  neglected  children  in  State- 
operated  or  supported  institutions  or 
commimity  day  programs.  Part  A, 
section  1113  of  Title  I  requires  that  an 
LEA  receiving  Title  I  funds  reserve 
funds  to  meet  the  educational  needs  of 
children  in  local  institutions  for 
neglected  children.  If  the  LEA  is  unable 
or  unwilling  to  provide  services  to 
children  in  local  institutions  for 
neglected  children,  the  State 
educational  agency  must  reduce  the 
LEA’S  allocation  by  the  amoimt 
generated  by  the  neglected  children  and 


assign  those  funds  to  another  agency  or 
LEA  that  agrees  to  assume  educational 
responsibility  for  those  children. 

Changes:  None. 

Section  200.51  SEA  Counts  of  Eligible 
Children 

Comment  One  commenter  strongly 
supported  the  change  requiring  the  use 
of  enrollment  rather  than  average  daily 
attendance. 

Discussion:  Section  200.51  of  the 
regulations  follows  the  statute,  which 
requires  that  coimts  used  for  allocating 
Part  D,  State  agency  N  or  D  funds  be 
based  on  the  nvunber  of  children  and 
youth  imder  aged  21  enrolled  in  a 
regular  program  of  instruction  for  20 
hours  per  week  if  in  a  institution  or 
community  day  program  for  N  or  D 
children  and  youth  and  15  hours  per 
week  if  in  an  adult  correctional  facility. 

Changes:  None. 

Comment  One  commenter  objected  to 
requirements  in  the  proposed 
regulations  that  State  agency  N  or  D 
allocations  be  based  on  counts  of 
children  enrolled  in  a  regular  program 
of  instruction  for  20  hours  per  week  if 
in  an  institutions  or  community  day 
program  for  N  or  D  children;  and  only 
children  and  youth  in  institutions  with 
an  average  length  of  stay  of  30  days  or 
more  can  be  counted.  The  commenter 
argued  these  requirements  will  result  in 
an  under  count  of  the  children  and 
youth  that  State  institutions  serve  and 
does  not  take  turnover  into  account. 

Discussion:  The  criteria  that  children 
be  enrolled  in  a  regular  program  of 
instruction  for  15  or  20  hours  of 
instruction  per  week,  depending  on  the 
type  of  institution,  reflect  statutory 
requirements.  The  statute,  however, 
addresses  the  issue  of  turnover  in  part 
by  requiring  that  enrollment  be  adjusted 
to  take  into  consideration  the  relative 
length  of  the  program’s  school  year. 

Although  short-term  institutions  such 
as  detention,  diagnostic,  and  reception 
centers  provide  ^sic  education  services 
for  youth,  the  Secretary  believes  that 
Title  I  services  are  most  effective  when 
their  duration  is  longer  and  is  requiring 
in  regulations  that  the  average  length  of 
stay  in  institutions  and  programs 
eligible  for  Title  I  funds  average  at  least 
30  days. 

Changes:  None . 

Subpart  E — General  Provisions 

Section  200.60  Reservation  of  Funds 
for  State  Administration  and  School 
Improvement 

Comment:  One  commenter  argued 
that  Congress  appropriated  fiscal  year 
1995  funds  specifically  for  School 
Improvement  as  a  limitation  or  cap  on 
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the  amount  that  could  be  spent  by  States 
for  this  activity  in  the  same  manner  that 
(kingress  provided  funds  specifically  for 
State  Administration  in  prior  years. 
According  to  the  commenter,  the  line 
item  appropriation,  therefore,  provides 
the  entire  amoimt  that  may  be  expended 
for  school  improvement  activities  for 
1995-96,  and  SEAs  have  no^authority  to 
reserve  any.  additional  fimds  for  that 
purpose  firora  their  allocations  under 
sections  1002  (a),  (c),  and  (d)  of  Title  I 
in  1995-96. 

Discussion:  In  the  1995 
Appropriations  Act  (P.L.  103-333), 
Congress  appropriated  funds  for 
activities  authorized  by  Title  I  and 
specifically  provided  $27,560,000  for 
“program  improvement  activities.” 
Because  the  ESEA  had  not  been  enacted 
at  the  time  P.L.  103-333  became  law, 
these  funds  not  appropriated 
under  the  authority  in  section  1002(f)  of 
Title  I.  However,  legislative  history 
accompanying  the  1995  Appropriations 
Act  (Senate  Report  318,  p.  177) 
indicates  that  Congress  provided  a 
specific  amoxmt  for  program 
improvement  grants  with  the  knowledge 
that  the  Senate  ESEA  bill,  S.  1513,  also 
authorized  each  State  to  reserve  a 
portion  ofats. Title  I  LEA  and  State 
agency  grants  for  sdiool  improvement. 
Thus,  the  Secretary  believes  that 
Congress  intended  to  provide  fimds  for 
school  improvement  as-a  separate  line 
item  and  still  allow  States  to  xsswve 
additicmal  funds  under  sections  1603 ' 

(a),  (c),  and  (dj'fiom  its  LEA  and  State 
agency  grants. 

Changes;  None. 

Section  200}61  Use  of  Funds  Reserved 
for  State  Administration 

Comment:  One  commenter  believed 
§  200.61  of  the  regulations  should  be 
expanded  to  add^s  the  use  of  funds 
reserved  for  school  improvement.  The 
commenter  recommended  that  any 
alternative  system  established  by  the 
State  should  be  addressed  in  its  State 
plan  and  thereby  subject  to  peer  review. 
The  commenter  argued  that  States  may 
be  tempted  to  use  school  improvement 
funds  to  support  SEA  staff  costs  that 
should  otherwise  be  funded  with  State 
Administration  funds. 

Discussion:  The  Secretary  believes 
that  sections  1116  and  1117  of  Title  I 
adequately  address  how  States  must  use 
school  improvement  funds.  States  are 
expected  to  address  in  individual  State 
plans  how  they  will  monitor  LEA  school 
improvement  activities,  provide 
technical  assistance,  identify  LEAs  in 
need  of  school  improvement  assistance, 
take  necessary  corrective  action,  and 
establish  a  State  school  improvement 
support  system. 


Changes:  None. 

Comment:  One  commenter  asked 
what  the  phrases  “any  of  the  funds”  and. 
“general  administrative  activities”  mean 
in  §  200.61  of  the  regulations. 

Discussion:  Section  200.61  of  the 
regulations  provides  that  an  SEA  may 
use  any  of  the  funds  it  has  reserved 
vmder  §  200.60(a)  to  perform  genwal 
administrative  activities  necessary  to 
carry  out,  at  the  State  level,  any  of  the 
programs  authorized  under  Title  I.  This 
authority,  provided  under  section  1603 
of  Title  I,  is  very  broad  and  includes 
activities  that  the  SEA  considers 
necessary  to  the  proper  and  efficient 
performance  of  its  duties  under  Titfol.' 
Such  activities  may,  for  example, 
include  reviewing  plans  submitted  by 
LEAs  and  State  agencies,  monitoring 
program  activities  at  the  local  level, 
providiitg  technical  assistance,  and 
developing  rules  and  policy  guidance- 
needed  to  implement  the  law. . 

Changes:  None. 

Subpart  E^General  Eroviskms 

Comment:  One  commenter  strengly 
supported  the  language  in  §200.63  of 
the  regrilations- concerning  the 
supplement,  not  sui^lant  requirement 
andbehevedtiiatit  darifies  tile 
language  of  the  Title  I  statutes  Another 
commenter  suggested  that  tiie 
regulations  fiirther  darify  section- 
1129A(b)(l)(B)  of  Title  I  pertaining  to 
the  exclusion  of  supplemental  State  and 
local  funds  fi-om  supplement,  not 
suppluit  determinations,  given  the 
likelihood  of  imintended 
noncompliance  in  the  near  futrure. 

Discussion:  Although  the  Title  I 
legislation  on  the  exclusion  of 
supplemental  State  and  local  funds  from 
Title  I  supplement,  not  supplant  and 
comparability  determinations  is 
di^rent  hum  that  in  the  Chapter  1 
legislation,  the  Secretary  believes  that 
the  statutory  language  does  not  need 
further  darification  beyond  that 
contained  in  §  200.63(c)  of  the 
regulations.  To  the  extent  additional 
clarification  becomes  necessary,  the 
Department  will  provide  it  in  policy 
guidance. 

Changes:  None. 

Comment;  One  commenter  suggested 
that  §  200.65  of  the  regulations  include 
definitions  of  terms  and  requirements 
that  are  not  clearly  described  in  the 
statute  so  that  wide  variation  in  State 
and  local  interpretation  does  not  result. 
The  commenter  suggested  that  States 
and  LEAs  need  examples  or  minimum 
standards  that  can  be  used  to  interpret 
and  measure  terms  such  as  “joint 
development,”  “comprdiensive  needs 
assessment,”  “adequate  progress,” 


“high  quality,”  “sufficient,”  and 
“compacts”. 

Discussion:  The  Seoetaxy  believes 
that  including  specific  definitions  tif 
these  terms'in  the  regulations  would 
lessen  State  and  local  flexibility.  To  the 
extent  clarification  is  needed,  the 
Department  will  include  it  in  policy 
guidance. 

Changes:  None. 

Comment;  One  commenter  suggested 
that  sections  14401  and  14501  of  Title 
XIV  regarding  ESEA  waivers  and 
maintenance  of  effort  waivers, 
respectively,  appear  contradictory; 
under  seetion  14401,  maintenance  of 
effort  may  not  be  waived  yet  under 
section  14501,  tiier  Secretary  has-tha 
airthority  to  waive  maintenance  of  effort 
under  certain  drcumstances. 

Discussion:  Because  sectfon  14501 
contains  specific  makitenanca  of  effort 
provisions;  inclodingtiie  authority  to 
waive-^thosa  provisions  undw  certain 
circumstances,  that'Section  takes 
precedence  over  the  general  waiver 
provisions  in  section  14401.  Thus,  the 
Secretary  may  waive  maintenance  of 
effort  requirements  under  programs 
covered  section  14501,  if  tiie 

jurisdictien  meets  the  statutory  criteria 
for  a  waiver.  If  a  jurisdiction  does  not 
meet  those  criteria  or  is  not  covered 
under  section  14501,  the  Secretary  may 
not  waive  maintenance  of  effort  under 
section  14401. 

Changes:  None. 

Comments  on  Issues  Not  Addressed  in 
Final  Regulatiims 

Comment:  One  commenter  requested 
that  the  Secretary  specify  a  date  by 
which  an  SEA  must  distribute  its  plan 
to  its  LEAs  (suggesting  July  1, 1995)  and 
further  specify  that  the  draft  plan  and 
final  plan  be  made  public,  stressing  that, 
because  of  the  LEAs’  heavy  reliance  on 
the  SEA  plan,  it  is  imperative  that  LEAs 
have  access  to  the  SEA  plan  for  review 
prior  to  the  plan  becoming  final. 

Discussion:  The  Secretary  agrees  that 
an  SEA  must  adequately  communicate 
with  its  LEAs.  In  fact,  the  SEA  must 
consult  with  LEAs,  teachers  and  other 
school  staff,  and  parents  in  developing 
its  State  plan.  Given  the  variation 
among  States,  however,  the  Secretary 
does  not  believe  establishing  a  national 
“due  date”  woudd  be  appropriate. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  regulations  be  added 
to  address  the  provisions  of  section 
1115(b)  of  Title  I  that  are  designed  to 
ensure  that  students  with  educational 
needs  are  not  excluded  on  the  basis  of 
English  proficiency,  family  income, 
disability,  or  migrant  status.  The 
commenter  found  that  many  LEP 
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students  were  inappropriately  excluded 
from  Chapter  1  participation. 

Discussion:  Section  1115Cb)(2)  makes 
clear  that  children  who  are 
economically  disadvantaged,  children 
with  disabilities,  migrant  children,  and 
LEA  children  are  eligible  for  services 
imder  Part  A  on  the  same  basis  as  other 
children  selected  to  receive  services. 

The  Secretary  does  not  believe  that 
regulations  are  needed  to  enforce  this 
statutory  provision. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  the  regulations 
encourage  the  use  of  technology  to 
increase  learning,  parental  involvement, 
and  professional  development  and  cited 
the  Conference  Report  on  the 
legislation,  which  states:  “The  conferees 
intend  to  allow  maximum  flexibility  for 
the  use  of  funds  imder  this  Act  to 
encourage  schools  to  think  of  new  ways 
to  use  tedmology  to  expand  the  learning 
day  in  the  home,  increase  parental , 
involvement  with  their  children’s 
education,  and  provide  readily 
accessible  professional  development  for 
teachers  and  staff.” 

Discussion:  As  reflected  in  the 
Improving  America’s  Schools  Act 
(LASA),  the  use  of  technology  is 
certainly  strongly  encouraged.  Because 
the  design  of  Title  I  programs  is  a 
responsibility  of  schools  and  LEAs, 
however,  the  Secretary  believes  it  is 
in^propriate  to  regulate  on  this  issue. 

Changes:  None. 

Comment:  One  commenter  expressed 
concern  that  parental  involvement  is 
hardly  addressed  in  the  regulations. 
Specifically,  because  LEA  and  school- 
level  parent  involvement  policies  must 
be  developed  jointly  with  and  agreed 
upon  with  parents,  the  commenter 
suggested  that  the  terms  “joint 


development”  and  “agreement”  be 
defined  in  the  regulations.  Two 
commenters  also  suggested  that  the 
regulations  specify  the  manner  in  which 
these  activities  are  to  be  carried  out  to 
ensure  that  (1)  parents  and  school 
system  personnel  can  understand 
concretely  the  steps  for  implementing 
the  provisions;  and  (2)  the  parental 
involvement  policies  provide  the  SEA 
and  LEA  with  sufficient  information  to 
enable  them  to  determine  that  the 
policies  are  fully  adequate  to  meet  the 
statutory  requirements.  The  commenters 
also  recommended  that  the  regulations 
make  clear  that  the  SEA  and  ULAs  are 
responsible  for  ensuring  that  the  parent 
involvement  policies  and  processes  are 
sufficient  to  meet  Title  I’s  parent 
involvement  requirements. 

Chie  commenter  suggested  that  the 
regulations  provide  additional 
clarification  regarding  school-parent 
compacts,  specifying  that  the  compact 
must  be  agreed  upon,  through  informed 
consent,  by  parents  as  part  of  the 
school-level  parent  involvement  policy. 
The  commenter  also  asked  that  the 
regulations  contain  qualifying  language 
providing  that  nothing  in  the  school- 
parent  compact  section  shall  permit 
school  officials  to  limit  or  deny  families’ 
rights  to  privacy  and  to  determine  the 
upbringing  of  their  children.  The 
commenter  also  suggested  that  the 
regulations  connect  parental 
involvement  sections  with  other  related 
sections  so  that  parent  involvement 
provisions  are  not  used  in  isolation. 

One  commenter  strongly  supported 
the  terms  “broad-based”  and 
“throughout  the  planning  process”  that 
are  contained  in  the  provisions  related 
parental  involvement  in  the 
development  of  the  State  plan  and 
suggested  the  same  lemguage  be  added 


in  the  regulations  with  respect  to  parent 
involvement  in  local  plan  and  poUcy 
development.  Another  commenter 
recommended  that  the  regulations 
outline  a  framework  for  parent 
involvement  as  described  in  section 
1118  of  Title  I  and,  in  addition  to 
repeating  the  statute,  expand  on  the 
newer  parent  involvement  provisions 
such  as  “Shared  Responsibilities  for 
High  Student  Performtmce”  and 
“Building  Capacity  for  Involvement.” 

Discussion:  The  Secretary  strongly 
agrees  that  parental  involvement  is 
essential  for  the  education  of  children; 
the  many  detailed  statutory  provisions 
on  parental  involvement  reflect  this 
belief.  Because  the  statute  is  very  « 
detailed.  however,  the  Secretary  does 
not  believe  additional  regulations  are 
necessary. 

Changes:  None. 

Comment:  Two  commenters  noted 
that  the  regulations  did  not  contain 
complaint  procedures.  One  commenter 
offered  very  detailed  language  to  be 
added.  The  other  commenter  expressed 
concern  that,  without  complaint 
procedures,  many  low-income  parents 
would  have  nowhere  to  turn  to  attempt 
to  redress  individual  and  systemic 
wrongs,  and  also  that  LEAs  and  schools 
would  receive  a  message  that 
compliance  is  not  important. 

Discussion:  The  Secretary  will  be 
issuing  in  the  near  future  proposed 
regulations  implementing  Title  XIV  of 
the  ESEA  and  covering  other  general 
areas.  These  proposed  regulations  will 
contain  provisions  on  complaint 
procedures  that  would  apply  to  Title  I. 

Changes:  None. 

(FR  Doc.  95-16355  Filed  fr-29-95;  10:48  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 
[Docket  No.  94-116-3] 

Importation  of  Fresh  Hass  Avocado 
Fruit  Grown  in  Michoacan,  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule  and  notice  of 
public  hearings. 

SUMMARY:  We  are  proposing  to  amend 
the  regulations  governing  the 
importation  of  ^its  and  vegetables  to 
allow  firesh  Hass  avocado  firuit  grown  in 
approved  orchards  in  approved 
mimicipalities  in  Michoacan,  Mexico,  to 
be  imported  into  certain  areas  of  the 
United  States,  subject  to  certain 
conditions.  We  are  proposing  this  action 
in  response  to  a  request  from  the 
Mexican  Government  and  following  a 
review  of  public  comments  received 
regarding  that  request.  The  conditions  to 
which  the  proposed  importation  of  fresh 
Hass  avocado  fruit  would  be  subject, 
including  pest  surveys  and  pest  risk- 
reducing  cultural  practices, 
packinghouse  procedures,  inspection 
and  shipping  procedures,  and 
restrictions  on  the  time  of  year 
shipments  may  enter  the  United  States, 
would  reduce  the  risk  of  pest 
introduction  to  an  insignificant  level. 
Fiirthermore,  climatic  conditions  in 
those  areas  of  the  United  States  into 
which  the  avocados  would  be  allowed 
would  preclude  the  establishment  in  the 
United  States  of  any  of  the  plant  pests 
known  to  attack  avocados  in  Michoacan, 
Mexico. 

OATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
October  16, 1995.  We  also  will  consider 
comments  made  at  five  public  hearings 
to  be  held  between  August  17, 1995,  and 
August  31, 1995.  Hearings  will  be  held 
in  Washington,  DC,  on  August  17  and 
18, 1995,  and  in  southern  California  on 
August  30  and  31, 1995.  A  notice 
detailing  the  specific  dates  of  the 
remaining  hearings  will  be  published  in 
a  futme  issue  of  the  Federal  Register. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-116-3,  Regulatory 
Analysis  and  Development,  PPD, 

APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  94-116-3.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 


Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
■except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
The  public  hearings  will  be  held  in 
Washington,  DC;  southern  Florida;  New 
York,  NY;  Chicago,  IL;  and  southern 
California.  A  notice  detailing  the 
specific  location  of  each  hearing  will  be 
published  in  a  future  issue  of  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Victor  Harabin,  Head,  Permit  Unit,  Port 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  136,  Riverdale,  MD  20737- 
1236,  (301)  734-8645,  or  FAX  (301) 
734-5786. 

SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

Five  public  hearings  will  be  held  on 
this  notice  of  proposed  rulemaking.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  hold  one  public 
hearing  dedicated  exclusively  to  the 
scientific  basis  for  this  proposed  rule. 
The  first  hearing  will  be  open  to  the 
public,  but  participation  will  be  limited 
to  experts  in  the  fields  of  pest  risk 
assessment  and  pest  risk  mitigation 
measures.  Four  additional  hearings  will 
be  held  to  provide  a  full  opportunity  to 
all  interested  parties  to  address  every 
aspect  of  the  proposed  rule. 

The  First  Public  Hearing — Presentations 
by  Experts  in  Risk  Assessment 

The  first  public  hearing,  on  the 
scientific  basis  for  this  proposed  rule,  is 
scheduled  to  be  held  in  Washington, 

DC,  on  August  17  and  18, 1995.  A  notice 
will  be  published  in  a  future  issue  of  the 
Federal  Register  detailing  the  specific 
location  of  the  Washington,  DC,  hearing. 
This  hearing  will  focus  exclusively  on 
the  APHIS  pest  risk  assessment 
documents  upon  which  the  proposed 
rule  is  based,  and  will  provide  an 
opportimity  for  experts  in  relevant 
disciplines  to  present  their  views  on 
those  documents  and  the  scientific 
issues  raised  by  them. 

The  APHIS  pest  risl^ssessment 
documents  upon  which  this  proposal  is 
based  identify  the  plant  pest  rislu 
associated  with  the  importation  of  Hass 
avocados  grown  in  approved  orchards 
in  approved  municipalities  in 
Michoacan,  Mexico,  discuss  the 
mitigation  measures  identified  as 
reasonable  and  necessary  to  prevent  the 
introduction  of  plant  pests  into  the 
United  States,  and  contain  a 
quantitative  risk  analysis  examining  the 
likelihood  of  plant  pest  introduction 
into  the  United  States  if  Hass  avocados 


are  allowed  to  be  imported  as  proposed 
in  this  document. 

Participation  in  the  Washington,  DC, 
hearing  will  be  limited  to  those  who 
register  and  who  identify  themselves  as 
having  expertise  in  the  areas  of  p>est  risk 
assessment  and  mitigation  measures. 
Experts  wishing  to  participate  will  be 
asked  to  furnish  for  the  record  their 
educational  background  and  their 
expertise  and  qualifications  relevant  to 
pest  risk  assessment  and  mitigation 
measiues.  Such  experts  include 
scientists,  technical  experts,  and 
academicians  expert  in  entomology, 
plant  health,  plant  pathology,  risk 
assessment,  and  risk  mitigation.  Federal, 
Statd,  and  local  officials,  growers,  and 
handlers  who  have  experience  with  risk 
assessment,  plant  protection, 
quarantine,  or  risk  mitigation  measures 
will  also  be  welcome  to  participate  in 
this  first  public  hearing. 

Presenters  are  welcome  to  register  as 
a  panel  if  they  believe  a  panel  of  experts 
firom  several  fields  would  foster  a  more 
complete  discussion  and  evaluation  of 
issues  related  to  the  pest  risk  assessment 
underlying  this  proposal. 

Additional  Public  Hearings 

Four  additional  hearings  will  be  held 
during  the  period  between  August  21, 
1995,  and  August  31, 1995,  to  address 
all  aspects  of  this  proposed  rule.  These 
four  public  hearings  are  scheduled  to  be 
held  in  southern  Florida;  New  York, 

NY;  Chicago,  IL;  and  southern 
California.  The  California  hearing  is 
scheduled  to  be  held  on  August  30  and 
31, 1995;  the  exact  dates  of  the  other 
three  hearings  and  the  specific  locations 
of  all  four  hearings  will  be  announced 
in  a  notice  published  in  a  future  issue 
of  the  Federal  Register. 

Any  interested  party  may  appear  and 
be  heard  in  person,  or  through  an 
attorney  or  other  representative.  We  are 
interested  in  obtaining  the  views  of  the 
public  on  all  aspects  of  this  proposed 
rule,  including  the  APHIS  pest  risk 
assessment  docvunents  and  the 
conclusions  contained  therein. 

General  Information  Applicable  to  All 
Five  Public  Hearings 

The  APHIS  pest  risk  assessment 
documents  upon  which  this  proposal  is 
based  are  available.  Parties  interested  in 
receiving  copies  may  obtain  them  by 
contacting  APHIS’  Legislative  and 
Public  Affairs  Staff  at  (301)  734-3256  or 
by  writing  to  Legislative  and  Public 
Affairs,  4700  River  Road  Unit  51, 
Riverdale,  Maryland  20737-1232. 
Copies  of  the  risk  assessment 
documents  will  be  available  at  each  of 
the  scheduled  public  hearings. 
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Persons  who  wish  to  speak  at  the 
hearings  will  be  asked  to  provide  their 
names  and  their  afhliations.  Those  who 
wish  to  form  a  panel  to  present  their 
views  will  be  asked  to  provide  the  name 
of  each  member  of  the  panel  and  the 
organizations  the  panel  members 
represent.  Parties  wishing  to  make  oral 
presentations  may  register  in  advance 
by  calling  the  Regulatory  Analysis  and 
Development  voice  mail  at  (301)  734- 
4346  and  leaving  a  message  stating  their 
name,  telephone  number,  organization, 
and  location  of  the  hearing  at  which 
they  wish  to  speak.  If  a  party  is 
registering  for  a  panel,  the  party  will 
also  be  asked  to  provide  the  name  of 
each  member  of  the  panel  and  the 
organization  each  panel  member 
remesents. 

^e  hearings  will  begin  at  9  a.m.  and 
are  scheduled  to  end  at  5  p.m.  each  day. 
The  Washington,  DC,  and  California 
hearings  may  conclude  at  any  time  on 
the  second  day  if  all  persons  who  have 
registered  to  participate  have  been 
heard.  Similarly,  the  other  three 
hearings  may  conclude  earlier  than  5 
.m.  if  all  persons  who  have  registered 
ave  been  heard.  The  presiding  officer 
may  extend  the  time  of  any  hearing  or 
limit  the  time  for  each  presentation  so 
that  everyone  is  accommodated  and  all 
interested  persons  appearing  on  the 
scheduled  dates  have  an  opportunity  to 
participate. 

Registration  for  each  hearing  may  be 
accomplished  in  advance  in  accordance 
with  the  above-described  instructions, 
or  by  registering  with  the  presiding 
officer  l^tween  8:30  a.m.  and  9  a.m.  on 
any  hearing  day. 

A  representative  of  APHIS  will 
preside  at  each  public  hearing.  Written 
statements  are  encouraged,  but  not 
required.  Any  written  statement 
submitted  will  be  made  part  of  the 
record  of  the  public  hearing.  Anyone 
who  reads  a  written  statement  should 
provide  two  copies  to  the  presiding 
officer  at  the  hearing.  A  transcript  will 
be  made  of  each  public  hearing  and  the 
transcript  will  be  placed  in  the 
rulemaldng  record  and  will  be  available 
fo^ublic  inspection. 

Ine  purpose  of  these  public  hearings 
is  to  give  all  interested  parties  an 
opportunity  to  present  data,  views,  and 
information  to  the  Department 
concerning  this  proposed  rule. 

Questions  about  the  content  of  the 
proposal  may  be  part  of  a  commenter’s 
oral  presentation.  However,  neither  the 
presiding  officer  nor  any  other 
representative  of  the  Department  will 
respond  to  the  comments  at  the  hearing, 
except  to  clarify  or  explain  the  proposed 
rule  and  the  documents  upon  which  the 
proposal  is  based. 


Background 

The  Fruits  and  Vegetables  regulations 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States.  The 
regulations  do  not  provide  for  the 
importation  of  firesh  avocado  fruits 
grown  in  Mexico  into  the  United  States, 
except  to  Alaska  under  the  conditions 
specifiedin  §319.56-2bb. 

On  November  15, 1994,  we  published 
an  advance  notice  of  proposed 
rulemaking  in  the  Fe^ral  Register  (59 
FR  59070-59071,  Docket  No.  94-116-1) 
announcing  that  APHIS  had  received  a 
request  from  the  Government  of  Mexico 
that  we  allow,  under  certain  conditions, 
the  importation  of  fresh  Hass  avocado 
fruit  grown  in  approved  orchards  in 
approved  municipalities  in  Michoacan, 
Mexico,  into  certain  areas  of  the  United 
States.  The  advance  notice  solicited 
public  comment  on  the  Mexican 
Government  request  and  advised  the 
public  that  two  public  meetings  would 
be  held  to  provide  interested  persons 
with  an  opportunity  to  present  their 
views  regarding  the  possible 
importation  of  fresh  Hass  avocado  fruit 
grown  in  Mexico. 

We  solicited  comments  concerning 
the  Mexican  Government  request  for  28 
days  ending  on  December  13. 1994. 
During  that  period,  we  received  over 
100  comments  (including  those  given  at 
the  hearings),  several  of  which 
requested  that  we  extend  the  comment 
period  so  that  interested  persons  would 
have  additional  time  to  analyze  the 
Mexican  Government  request  before 
submitting  comments.  On  E)ecember  19, 
1994i  we  published  a  document  in  the 
Federal  Register  (59  FR  65280,  Docket 
No.  94-116-2)  informing  the  public  that 
we  had  reopened  the  comment  period 
and  would  continue  to  accept  comments 
until  January  3, 1995,  including  any 
comments  received  between  December 
13 — the  close  of  the  original  comment 
period — and  December  19.  By  the  close 
of  the  extended  comment  period,  we 
had  received  over  300  comments. 

Twenty  of  the  comments  favored 
allowing  the  importation  of  fresh  Hass 
avocado  fruit  grown  in  Mexico:  the 
remainder  objected.  We  carefully 
considered  all  of  the  comments  during 
the  formulation  of  this  proposed  rule 
and  have  included  proposed 
phytosanitary  requirements  that  we 
believe  address  many  of  the  concerns 
expressed  in  the  comments.  Other 


issues  raised  in  the  comments  that  are 
not  addressed  by  the  proposed 
phytosanitary  requirements  are 
discussed  below,  following  the 
explanation  of  our  proposal. 

Mexican  Government  Request 

In  July  1994,  Sanidad  Vegetal,  the 
plant  protection  branch  of  ffie  Mexican 
Ministry  of  Agriculture  and  Water 
Resources,  requested  that  APklS 
consider  allowing  the  importation  of 
firesh  Hass  avocado  firuit  grown  in 
approved  orchards  in  approved 
municipalities  in  Michoacan,  Mexico, 
into  Connecticut,  Delaware,  Illinois, 
Indiana,  Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York, 

Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia,  and 
Wisconsin.  A  detailed  plan  diat 
accompanied  the  request  contained 
specific  phytosanitary  guidelines  for 
mitigating  the  risk  of  plant  pest 
intr^uction  associate  with  the 
importation  of  Mexican  avocados  into 
the  United  States.  The  risk  mitigation 
plan  was  based,  in  part,  on  research 
conducted  in  1993  by  Sanidad  Vegetal 
to  determine  the  susceptibility  of  Hass 
avocados  to  firuit  fly  infestation;  it  was 
also  based  on  historical  avocado  pest 
survey  data  for  Michoacan  and  recent 
Sanidad  Vegetal  surveys  of  Michoacan 
foijpests  specific  to  avocados. 

Tne  insect  pests  of  concern  are  three 
species  of  firuit  flies  {Anastrepha  ludens, 
A.  serpentina,  and  A.  striata),  four 
species  of  avocado  weevils 
{Conotraehelus  perseae,  C.  aguacatae, 
Heilipus  lauri,  and  Copturus  aguacatae), 
and  one  species  of  avocado  seed  moth 
{Stenoma  catenifer).  These  pests  would 
present  a  significant  pest  risk  to  U.S. 
crops  if  introduced,  particularly  in  the 
southeastern  and  southwestern  United 
States. 

Risk  Management  Analysis  and  Pest 
Risk  Analysis  Documents 

This  proposed  rule  is  based  in  part  on 
a  document  prepared  by  APHIS  entitled 
“Risk  Management  Analysis:  A  Systems 
Approach  for  Mexican  Avocado,”  which 
assesses  the  pest  risks  and  risk 
management  options  associated  with  the 
proposed  importation  of  fresh  Hass 
avocado  firuit  grown  in  Michoacan, 
Mexico.  Risk  mitigation  measures 
discussed  in  that  document  are 
included  in  this  proposed  rule  as 
requirements  for  the  proposed 
importation.  APHIS  has  also  prepared  a 
quantitative  pest  risk  analysis  for  the 
proposed  importation  of  fresh  Hass 
avocado  fruit  grown  in  Michoacan, 
Mexico,  that  examines  the  likelihood  of 
pest  introduction  into  susceptible  areas 
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of  the  United  States.  Copies  of  those 
documents  may  be  obtained  by 
contacting  APHIS’  Legislative  and 
Public  Affairs  staff  at  (301)  734-3256  or 
by  writing  to  Legislative  and  Public 
Affairs,  P^lic  Affairs,  4700  River  Road 
Unit  51,  Riverdale,  MD  20737-1232. 

Systems  Approaches 

Using  systems  approaches  to 
phytosanftary  security,  APHIS 
establishes  growing,  packing,  shipping, 
and  other  conditions  whereby  fruits  and 
vegetables  may  be  imported  into  the 
United  States  from  countries  that  are  not 
free  of  certain  plant  pests.  APHIS  has 
used  systems  approaches  to  establish 
conditions  for  die  importation  of  several 
commodities,  including  Unshu  oranges 
from  Japan  (7  CFR  319.28),  tomatoes 
from  Spain  (7  CFR  3119.56^2dd),  and 
peppers  from  Israel  (7  CFR  319.56-2u). 

For  the  Unshu  oranges  mentioned 
above,  APHIS  used  a  systems  approach 
to  establish  growing,  treatment,  packing, 
and  inspection  requirements  designed 
to  prevent  the  introduction  of  citrus 
canker,  which  exists  in  Japan  and  can 
infect  Unshu  oranges.  The  rule  requires 
Japanese  growers  and  agricultural 
agencies  to  survey  groves  for  citrus 
canker,  imdertake  measures  to  exclude 
citrus  canker  from  groves  of  Unshu 
oranges  intended  for  export,  and  apply 
surface,  sanitary  treatments  to  Unshu 
oranges  being  exported  to  the  United 
States.  For  the  tomatoes  and  peppers 
mentioned  above,  APHIS  used  a  systems 
approach  to  develop  measures  to 
prevent  the  introduction  of 
Mediterranean  fruit  fly  (Medfly),  which 
exists  in  Spain  and  Israel  and  can  infest 
tomatoes  and  peppers.  These  rules 
require  Spanish  and  Israeli  agricultural 
agencies  and  growers  to  peri^ically 
survey  growing  areas  for  Medfly, 
undertake  measures  to  exclude  Medfly 
from  growing  and  packing  areas,  and 
pack  tomatoes  and  peppers  in  flyproof 
packaging  to  prevent  infestation.  Each  of 
'these  programs  has  performed 
successfully. 

APHIS  also  uses  systems  approaches 
to  establish  growing,  packing,  shipping, 
and  other  conditions  whereby  domestic 
fruits  and  vegetables  may  be  exported 
from  areas  in  the  United  States  that  are 
not  free  of  certain  plant  pests.  Systems 
approaches  are  currently  used  to 
establish  export  conditions  for  certain 
citrus  fruit  from  Florida  and  Texas, 
apples  from  Washington,  and  stonefruit 
from  California.  Each  of  these  programs 
has  performed  successfully. 

In  developing  this  proposal  to  allow 
the  importation  of  fresh  Hass  avocado 
fruit  grown  in  Michoacan,  Mexico, 
APHIS  again  has  used  a  systems 
approach  to  phytosanitary  security. 


Using  a  systems  approach,  APHIS, 
developed  a  series  of  complementary 
phytosanitary  measures,  including  pest 
surveys  and  pest  risk  reducing  cultural 
practices,  packinghouse  procedures,  a 
limited  shipping  season,  inspection  and 
shipping  procedures,  and  restrictions  on 
distribution  within  the  United  States,  all 
intended  to  prevent  the  introduction  of 
avocado  seed  and  stem  weevils,  an 
avocado  seed  moth,  and  three  species  of 
fruit  flies  that  can  infest  avocados  and 
other  host  fruits  and  vegetables. 

Proposed  Import  Requirements  for  Hass 
Avocados  Grown  in  Mexico 

We  are  proposing  to  allow  fresh  Hass 
variety  avocados  .to  be  imported  into  the 
United  States  from  Michoacan,  Mexico, 
if  they  are  grown,  packed,  and  shipped 
under  specified  phytosanitary 
conditions  designed  to  mitigate  the  risk 
of  plant  pest  introduction.  The 
conditions  for  importation  would  be  set 
out  in  a  new  section  of  the  regulations, 

§  319.56-2ff.  Some  of  our  proposed 
requirements  were  originally  suggested 
in  the  mitigation  plan  that  accompanied 
the  request  submitted  by  the  Mexican 
Government.  Other  proposed 
requirements  go  beyond  those  suggested 
in  the  plan  and  are  based  in  part  on 
comments  we  received  in  response  to 
our  November  1994  advance  notice  of 
proposed  rulemakings  as  we  agree  with 
many  of  the  comments  that  some 
additional  safeguards  would  be 
-  necessary  to  prevent  the  introduction  of 
plant  pests  if  Mexican  avocados  were 
imported  into  the  United  States. 

Permit  Required 

Section  319.56-3  of  the  regulations 
requires  that  a  person  who  wishes  to 
import  fruits  or  vegetables  under  the 
regulations  must  first  apply  for  a  permit 
from  APHIS’  Plant  Protection  and 
Quarantine  Programs.  Section  319.56-4 
states  that,  upon  receipt  of  an 
application  and  approval  by  an 
inspector,  a-.permit  will  be  issued  that 
.  specifies  the  conditions  of  entry  and  the 
port  of  entry.  Therefore,  our  proposed 
regulations  would  require  that  the 
avocados  be  imported  under  a  permit 
issued  in  accordance  with  §  319.56-4. 

Commercial  Shipments 

We  would  allow  only  commercial 
shipments  of  Hass  avocados  to  be 
imported  from  Michoacan  into  the 
United  States.  Wild  or  “backyard” 
avocados  generally  grow  under  very 
different  conditions  than  commercial 
produce.  Avocados  growing  in  the  wild 
or  in  backyard  gardens  usually  grow 
among  different  varieties  of  plants  and 
produce,  with  little  or  no  pest  control 
and  a  lack  of  sanitary  controls  during 


both  growing  and  packing.  Therefore, 
the  importation  of  wild  or  backyard 
avocados  would  present  a  greater  risk  of 
pest  introduction  than  would  the 
importation  of  commercially  produced 
avocados. 

Seasonal  Restrictions 

We  would  allow  Hass  avocados  to  he 
imported  into  the  United  States  from 
Michoacan  only  from  November 
through  February.  The  risk  of 
Anastrepha  fruit  flies  infesting  avocados 
and  subsequently  being  introduced  into 
the  United  States  through  importation  is 
virtually  eliminated  by  restricting 
avocado  importation  to  these  months. 
Anastrepha  fiuit  flies  reduce  mating 
and  oviposition  activities  when 
temperatures  drop  below  70  ®F. 
Generally,  temperatures  in  the  growing 
areas  in  Michoacan  are  helow  70  ®F 
between  November  and  February. 
Furthermore,  any  risk  that  fruit  flies  and 
other  pests  of  avocados  could  become 
established  in  the  United  States  daring 
these  months  would  be  greatly  reduced 
because  of  low  temperatures  and 
subsequent  lack  of  host  material  in  the 
areas  proposed  for  distribution. 

Distribution  Within  the  United  States 

Hass  avocados  imported  from 
Michoacm  could  be  distributed  only  in 
Connecticut,  Delaware,  the  District  of 
Columbia,  Illinois,  Indiana,  Kentucky, 
Maine,  Maryland,  Massachusetts, 
Michigan,  New  Hampshire,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  I^ode 
Island,  Vennont,  Virginia,  West 
Virginia,  and  Wisconsin.  We  do  not 
believe  that,  any  of  the  pests  of  concern 
could  become  established  if  introduced 
into  these  States,  due  to  the  cold  climate 
and  a  lack  of  suitable  host  material 
during  the  months  imports  would  be 
allowed.  As  noted  below,  we  would 
require  that  the  boxes  in  which  the 
avocados  are  shipped  be  marked  with 
the  statement  "Distribution  limited  to 
the  following  States:  CT,  DC,  DE,  IL,  IN, 
KY,  ME,  MD,  MA,  MI,  NH.  NJ,  NY,  OH, 
PA,  RI,  VA.  VT,  WV,  and  WI.” 

.  Trust  Fund  Agreement  and  APHIS 
Participation 

APHIS  would  be  directly  involved 
with  Sanidad  Vegetal  in  the  monitoring 
and  supervision  of  avocado  exports  to 
the  United  States.  APHIS  would  not  be 
involved  in  a  preclearance  program  for 
the  fixiit  in  Mexico;  rather,  APHIS 
would  monitor  orchard  surveys, 
trapping,  harvest,  and  packinghouse 
operations  to  ensure  that  our  export 
requirements  cire  met.  The  costs  of 
APHIS’  involvement  during  each  • 
shipping  season  would  be  covered  by  a 
trust  fund  agreement  between  APHIS 
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and  an  industry  association  representing 
Mexican  avocado  growers,  packers,  and 
exporters.  Under  the  agreement,  the 
Mexican  industry  association  would  pay 
in  advance  all  estimated  costs  that 
APHIS  expected  to  incur  through  its 
involvmnent  in  the  required  trapping, 
survey,  harvest,  and  packinghouse 
operations  prescribed  in  proposed 
§  319.56-2fnc).  Those  costs  would 
include  administrative  expenses 
incurred  in  conducting  the  services  and 
all  salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidratal 
expenses  incurred  by  the  inspectors  in 
performing  those  services.  The 
agreement  would  require  the  Mexican 
industry  association  to  deposit  a 
certified  or  cashier’s  check  with  APHIS 
for  the  amoimt  of  the  costs,  as  estimated 
by  APHIS.  If  the  deposit  was  not 
sufficient  to  meet  all  costs  inciured  by 
APHIS,  the  agreement  would  further 
require  the  Mexican  industry 
association  to  deposit  another  certified 
or  cashier’s  check  with  APHIS  for  the 
amount  of  the  remaining  costs,  as 
determined  by  APHIS,  ^fore  APHIS’ 
services  would  be  completed.  After  a 
final  audit  at  the  conclusion  of  each 
shipping  season,  any  overpayment  of 
funds  would  be  returned  to  ^e  Mexican 
industry  association  or  held  on  accoimt 
imtil  needed. 

Safeguards  in  Mexico 

We  are  proposing  to  require  that  the 
avocados  be  grown  in  the  Mexican  State 
of  Michoacan  in  an  orchard  located  in 
a  municipality  that  has  been  surveyed 
for  certain  pests  and  found  to  be  free 
from  those  pests.  A  trapping  program 
would  also  have  to  be  in  place  in  the 
mimicipality  to  detect  the  presence  of 
certain  fruit  flies.  We  would  require  that 
Sanidad  Vegetal  submit  an  annual 
workplaii  to  APHIS  that  detailed  the 
activities  Sanidad  Vegetal  would  carry 
out  to  meet  the  surveying,  trapping,  and 
other  phytosanitary  requirements  of  the 
proposed  regulations.  Sanidad  V^etal 
would  be  required  to  supervise  all  of  the 
trapping  and  pest  surveys  required  of 
municipalities  and  orchards  wishing  to 
export  Hass  avocados  to  the  United 
States.  Although  Hass  avocado  growers 
could  pay  for  trapping  and  survey 
expenses,  Sanidad  Vegetal  would  be 
responsible  for  hiring,  training,  and 
supervision  of  all  personnel  involved  in 
trapping  and  conducting  the  pest 
surveys.  APHIS  would  be  directly 
involved  with  Sanidad  Vegetal  in  the 
monitoring  and  supervision  of  the 
trapping  and  surveying  activities. 


Municipality  Requirenrents 

A  municipality  would  have  to  be 
listed  as  an  approved  municipality  in 
the  annual  work  plan  provided  to 
APHIS  by  Sanidad  Vegetal  and  would 
have  to  be  determined  to  be  free  from 
the  seed  weevils  Heilipus  lauri, 
Conotrachelus  perseae,  and  C. 
agpacatae,  and  the  seed  moth  Stenoma 
coteni/br  before  Hass  avocados  could  be 
exported  to  the  United  States  from 
or^ards  in  that  municipality.  Sanidad 
Vegetal  would  deteianine  the- pest  status 
of  municipaUties  by  conducting  aimual 
siuveys  during  the  growing  season  that 
would  have  to  be  complete  before 
harvest.  We  would  require  that  Sanidad 
Vegetal  survey  at  least  300  hectares  in 
any  municipality  with  (xchards  wishing 
to  export  to  the  United  States.  Portions 
of  each  registered  orchard  would  have 
to  be  included  in  these  surveys.  Also, 
areas  with  backyard  and  wild  fruit 
would  have  to  Im  included.  We  have 
detmnined  that  surtEeying  300  hectares 
within  a  municipality  results  in  a  95 
percent  confidence  level  that  an 
infestation  of  one  percent  or  greater 
vidthin  the  mimicipality  would  be 
detected.  As  stated  above,  APHIS  would 
monitor  these  pest  surveys. 

Also,  APHIS  would  require  Sanidad 
Vegetal  to  trap  for  Medfly  at  a  rate  of 
one  trap  per  1  to  4  square  miles 
throughout  each  Michoacan 
municipality  containing  orchards 
growing  avocados  for  export  to  the 
United  States.  Although  Medfly 
outbreaks  have  occun^  only  in 
southern  Mexico,  we  feel  such  trapping 
is  necessary  as  a  safeguard  against  the 
possible  migration  of  the  pest  to 
Michoacan. 

Sanidad  Vegetal  Avocado-Export 
Program 

Only  growers,  orchards,  and 
packinghouses  participating  in  the 
avocado  export  program  administered 
by  Sanidad  Vegetal  could  export  Hass 
avocados  to  the  United  States.  The 
Sanidad  Vegetal  avocado  export 
program  has  been  in  place  for  more  than 
7  years  to  monitor  the  export  of 
avocados  to-several  European  countries, 
Japan,  and  elsewhere.  Sanidad  Vegetal 
requires  participants  to  comply  with 
inspection,  packing,  and  shipping 
practices  to  ensure  that  seed  weevils 
and  other  pests  are  not  present  in 
avocados  exported  from  Mexico. 

The  Sanidad  Vegetal  avocado  export 
program  has  been  very  successful  in 
ensuring  that  only  pest-free  avocados 
are  exported  from  Michoacan.  For 
example,  during  the  last  3  years,  over  5 
million  kilograms  of  avocados  were 
exported  from  Michoacan  to  Japan.  Over 


this  same  period,  the  Japanese  Ministry 
of  Agriculture,  Forestry,  and  Fisheries, 
whi^  extensively  samples  and  cuts 
avocados  import^  from  Mexico, 
recorded  no  interceptions  of  any  of  the 
pests  of  concern  {Anastrepha  ludens,  A. 
serpentina.  A.  striata,  Conotrachelus 
perseae,  C.  agaacatae,  Heilipus  lauri, 
Copturus  aguacatae,  Stenoma 
cateni^ry. 

While  our  proposed  regulations 
would  place  coiiditions  on  avocado 
growers,  orchards,  and  packinghouses 
beyond  those  required  by  the  Sanidad 
Vegetal  program,  we  beUeve  that 
requiring  participation  in  the  Sanidad 
Vegetal  avocado  export  program  would 
help  minimize  the  risk  that  Hass 
avocados  infested  with  weevils  or  other 
pests  would  be  exprated  to  the  United 
States. 

Orchard  and  Grower  Requirements 

The  orchard  and  the  grower  would 
have  to  be  registered  with  the  Sanidad 
Vegetal  avocado  export  program 
discussed  above  and  would  have  to  be 
listed  as  an  approved  orchard  or  an 
approved  grower  in  the  annual  work 
plan  provided  to  APHIS  by  Sanidad 
Vegetal. 

We  are  proposing  to  require  that 
Sanidad  Vegetal  conduct  surveys,  at 
least  aimually,  for  the  avocado  stem 
weevil  Copturus  aguacatae  in  each 
orchard  wishing  to  export  avocados  to 
the  United  States  and  in  all  contiguous 
orchards  and  properties.  These  surveys 
would  have  to  be  conducted  during  the 
growing  season  and  completed  before 
harvest.  Orchards  would  have  to  be  free 
of  this  piest  in  order  to  be  eUgible  to 
export  avocados  to  the  Unit^  States. 

To  monitor  the  fruit  fly  population 
within  avocado  production  areas, 

APHIS  would  require  Sanidad  Vegetal 
to  conduct  trapping  throughout  the  year 
for  the  three  Anastrepha  ^it  fly  species 
of  concern  at  a  rate  of  one  trap  per  10 
hectares  within  certified  avocado 
orchards.  If  one  front  fly  were  captured 
within  an  orchard,  export  could 
continue,  but  10  traps  would  have  to  be 
deployed  in  the  50-hectare  area 
immediately  surrounding  the  find.  If 
additional  fruit  flies  were  caught  within 
30  days  within  the  260-hectare  area 
surroundmg  the  first  find,  exports  could 
continue  only  after  malathion  bait 
treatments  of  the  orchards  involved.  The 
purpose  of  this  pesticide  treatment 
would  be  to  lower  fruit  fly  populations 
in  avocado  production  areas,  thus 
lessening  the  chances  of  infestation. 
APHIS  uses  similar  procedures  in  citrus 
ft^it  production  areas  of  Florida  and 
Texas  where  Anastrepha  fruit  flies  exist. 

Growers  would  be  required  to 
undertake  regular  field  sanitation 
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measures.  APHIS  would  require  that 
fallen  avocado  fruit  be  removed  from 
orchards  prior  to  harvest  and  that  the 
fallen  firuit  not  be  included  in  shipments 
of  huit  to  be  packed  for  export.  Fallen 
avocado  fruit  can  be  overripe  or 
damaged,  and  such  fruit  is  more  likely 
to  be  infested  by  pests.  Also,  dead 
branches  on  avocado  trees  would  have 
to  be  cut  back  periodically  and  the  dead 
branches  removed  from  the  orchard. 
Pruning  discourages  stem  weevil 
infestations.  Both  APHIS  and  Sanidad 
Vegetal  would  periodically  inspect  field 
sanitation  in  certified  avocado  orchards. 

APHIS  would  require  harvested 
avocados  to  be  moved  from  the  orchard 
to  the  packinghouse  within  3  hours  of 
harvest;  if  more  than  3  hours  pass 
between  the  time  the  avocados  are 
harvested  and  the  time  they  are  moved 
to  the  packinghouse,  the  avocados 
would  have  to  be  protected  from  fhiit 
fly  infestation  while  awaiting  transport. 
For  movement,  the  avocados  would 
have  to  be  placed  in  field  boxes  or 
containers  marked  with  the  Sanidad 
Vegetal  registration  number  of  the 
orchard  of  origin  and,  during  their 
movement  from  the  orchard  to  the 
packinghouse,  the  avocados  would  have 
to  be  protected  from  fruit  fly  infestation. 
Vehicles  transporting  the  avocados 
would  be  required  to  carry  a  field  record 
specifying  that  the  fmit  is  from  a 
certified  orchard. 

Packinghouse  Requirements 

Under  our  proposed  regulations,  the 
packinghouse  would  have  to  be 
registered  with  the  Sanidad  Vegetal 
avocado  export  program  and  listed  as  an 
approved  packinghouse  in  the  annual 
woric  plan  provided  to  APHIS  by 
Sanidad  Vegetal.  Fruit  from  orchards 
that  are  not  certified  by  Sanidad  Vegetal 
for  participation  in  the  avocado  export 
program  would  not  be  allowed  on  the 
premises  of  a  packinghouse  while 
avocados  intended  for  export  to  the 
United  States  were  being  packed. 

All  openings  in  the  packinghouse 
would  have  to  be  covered  by  screening 
with  openings  of  not  more  Aan  1.6  mm 
to  prevent  the  entry  of  insects.  Also, 
packinghouses  would  have  to  have 
double  door  systems  at  the  entrances  to 
the  facility,  as  well  as  at  the  entrance  to 
the  packing  area  for  avocados  intended 
for  export  to  the  United  States. 

Prior  to  the  culling  process,  Sanidad 
Vegetal  would  have  to  select,  cut,  emd 
inspect  a  sample  of  250  avocados  per  t 
shipment  to  detect  the  presence  of 
weevils,  fhiit  flies,  or  other  pests  (e.g., 
a  shipment  of  500  boxes  would  have  a 
fruit  selected  from  every  second  box). 
We  have  determined  that  sampling  250 
avocados  in  this  manner  would  yield  a 


95  percent  confidence  level  of  detecting 
one  percent  or  greater  infestation. 

The  identity  of  the  avocados  would 
have  to  be  maintained  from  the  field 
boxes  or  containers,  which  would  beeu* 
the  Sanidad  Vegetal  registration  of  the 
orchard  of  origin,  to  the  shipping  boxes. 
The  firuit  would  have  to  be  packed  in 
new,  clean  boxes,  with  the  grower, 
packer,  and  exporter  clearly  identified 
on  those  boxes.  Maintaining  the  identity 
of  the  avocados  from  the  field  boxes  or 
containers  to  the  shipping  boxes  would 
ensure  that  any  infested  ^it  could  be 
traced  back  to  the  orchard  where  it  was 
grown.  Also,  the  shipping  boxes  would 
have  to  be  clearly  labeled  to  indicate  the 
restrictions  on  the  distribution  of  the 
avoqados  in  the  United  States. 

After  being  loaded  into  the  boxes,  the 
avocados  would  have  to  be  placed  into 
a  refiigerated  truck  or  refrigerated 
container  for  transit  throu^  Mexico  to 
the  port  of  first  arrival  in  the  United 
States.  After  the  avocados  had  been 
inspected,  packed,  and  loaded  into  a 
refrigerated  truck  or  refirigerated 
container,  Sanidad  Vegetal  personnel 
would  be  required  to  secure  the 
refrigerated  truck  or  refrigerated 
container  with  a  seal  before  the  truck  or 
container  left  the  packinghouse.  Any 
avocados  that  had  not  b^n  loaded  into 
a  refrigerated  truck  or  refrigerated 
container  by  the  end  of  the  work  day 
would  have  to  be  kept  in  the  screened 
packing  area. 

A  phytosanitary  certificate  issued  by 
Sanidad  Vegetal  certifying  that  all  of 
these  conditions  have  been  met  would 
have  to  accompany  each  shipment  of 
avocados. 

Avocado  Pest  Interception 
As  discussed  above,  we  are  proposing 
that  Hass  avocado  fruit  be  imported 
only  from  orchards  located  in 
municipalities  in  Michoacan  certified 
free  of  the  four  seed  pests  Heilipus  lauri, 
Conotrachelus  perseae,  C.  aguacatae, 
and  Stenoma  catenifer,  and  only  from 
orchards  in  Michoacan  certified  firee  of 
the  stem  weevil  Copturus  aguacatae. 

We  are  also  proposing  that  Sanidad 
Vegetal  imdertake  certain  actions  in  the 
event  any  of  these  avocado  pests  are 
discovered  during  the  required  annual 
pest  survey  or  during  other  monitoring 
or  inspection  activities  in  the  orchards 
or  packinghouses. 

Upon  the  discovery  of  any  of  the  four 
avocado  seed  pests,  Sanidad  Vegetal 
would  be  required  to  immediately 
initiate  an  investigation  and  take 
measures  to  isolate  and  eradicate  the 
pests.  Sanidad  Vegetal  would  also  have 
to  notify  APHIS  and  provide 
information  regarding  the  origin  of  the 
circumstances  of  the  infestation  and  the 


pest  risk  mitigation  measures  taken.  The 
mimicipality  in  which  the  infestation 
occurr^  would  lose  its  pest-free 
certification,  and  avocado  exports  from 
that  municipality  would  be  suspended 
until  APHIS  and  Sanidad  Vegetal  agreed 
that  the  pest  eradication  measures  taken 
had  been  effective  and  that  the  pest  risk 
within  that  mimicipality  had  been 
eliminated. 

If  Sanidad  Vegetal  discovered  the 
stem  weevil  Copturus  aguacatae  in  an 
orchard  during  an  orchard  survey  or 
other  monitoring  or  inspection  activity 
in  the  orchard,  Sanidad  Vegetal  would 
have  to  provide  APHIS  with  information 
regarding  the  circumstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  Similarly,  if  the  stem 
weevil  Copturus  aguacatae  was 
discovered  in  firuit  at  a  packinghouse, 
Sanidad  Vegetal  would  have  to 
investigate  the  origin  of  the  infested 
firuit  and  provide  APHIS  with 
information  regarding  the  circumstances 
of  the  infestation  and  the  pest  risk 
mitigation  measures  taken.  In  either 
instance,  the  orchard  where  the  infested 
ftoiit  originated  would  lose  its  export 
certification  immediately  for  the  entire 
shipping  season  of  November  through 
February. 

Shipping  Requirements  and 
Restrictions 

Although  the  safeguards  discussed 
above  make  it  unlikely  that  avocados 
infested  with  seed  pests  or  fruit  flies 
would  enter  into  the  United  States,  we 
propose  to  require  the  following 
safeguards  for  movement  of  the 
avocados  to  the  northeastern  United 
States  in  order  to  prevent  the  escape  and 
establishment  of  an  insect  pest  outside 
of  the  northeast  should  any  be  present 
on  the  fruit. 

We  propose  to  allow  Hass  avocados 
from  Mexico  to  enter  the  United  States 
at  any  port  within  the  20  northeastern 
States  that  would  be  allowed  to  receive 
Hass  avocados  from  Michoacan.  We  are 
also  proposing  to  allow  Hass  avocados 
from  Michoacan  to  enter  the  United 
States  at  certain  additional  ports 
provided  the  avocados  are  moved 
within  a  specified  transit  corridor  to  the 
20  northeastern  States  that  would  be 
allowed  to  receive  the  avocados.  We 
would  allow  the  avocados  to  enter  at  the 
ports  of  Galveston  and  Houston,  TX, 
and  the  bordm^ports  at  Nogales,  AZ; 
Brownsville,  Eagle  Pass,  El  Paso, 
Hidalgo,  and  Laredo,  TX,  all  of  which 
are  stafied  by  APHIS  insp)ectors.  These 
ports  are  among  those  currently  listed 
for  avocados  firom  Mexico  moved 
through  the  United  States  to 
destinations  outside  the  United  States 
under  the  plant  quarantine  safeguard 
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regulations  in  7  CFR  352.29,  so  the 
inspectors  at  these  ports  are  experienced 
in  dealing  with  avocado  shipments.  We 
would  also  allow  the  avocados  to  enter 
at  other  ports  located  within  that  area  of 
the  United  States  bordered  by  the 
proposed  transit  corridor  discussed 
below. 

We  also  propose  to  establish 
boundaries  restricting  the  corridor 
through  which  the  avocados  may  transit 
the  United  States  en  route  to  the 
northeastern  United  States.  Except  as 
explained  below  for  avocados  entering 
the  United  States  at  Nogales,  AZ, 
avocados  moved  by  truck  or  rail  car 
would  be  allowed  to  transit  only  that 
area  of  the  United  States  bounded  on 
the  west  by  a  line  extending  horn  El 
Paso,  TX,  to  Denver,  CO,  and  due  north 
from  Denver;  and  on  the  east  and  south 
by  a  line  extending  from  Brownsville, 

TX,  to  Galveston,  TX,  to  Kinder,  LA,  to 
Memphis,  TN,  to  Knoxville,  TN, 
following  Interstate  40  to  Ralei^,  NC, 
and  due  east  from  Raleigh.  All  cities  on 
these  boundary  lines  would  be  included 
in  this  area.  If  the  avocados  are  moved 
by  air,  the  aircraft  would  not  be  allowed 
to  land  outside  this  area.  Avocados  that 
enter  the  United  States  at  Nogales.  AZ, 
would  have  to  be  moved  to  El  Paso,  TX, 
by  the  route  specified  on  the  permit, 
and  would  then  have  to  remain  within 
the  shipping  area  described  above. 

These  proposed  boundaries  are  similar 
to  those  currently  in  effect  for  Mexican 
avocados  moved  through  the  United 
States  to  destinations  outside  the  United 
States  (see  7  CFR  352.29(f)),  but  differ  in 
two  significant  ways.  First,  because 
avocados  imported  under  this  proposed 
rule  could  be  distributed  only  in  the 
northeastern  United  States,  the 
proposed  western  boundary  would  not 
provide  for  movement  through  the 
northwestern  United  States.  Second,  the 
southeastern  boundary  would  be 
situated  further  to  the  south  to  give 
shippers  access  to  the  entire  States  of 
Kentucky,  West  Virginia,  and  Virginia, 
which  are  among  the  States  in  which 
the  avocados  could  be  distributed  under 
this  proposed  rule;  those  States  are  not 
fully  included  in  the  transit  corridor 
described  in  7  CFR  352.29(f).  These 
boundaries  would  provide  protection  to 
the  western  and  southeastern  regions  of 
the  United  States,  where  avocados  and 
other  hosts  of  fruit  flies  and  are  grown, 
while  allowing  shippers  to  utilize  the 
most  direct  interstate  routes  to  the 
northeastern  United  States. 

Further,  we  propose  that  when 
moving  within  these  boundaries  to  the 
northeastern  United  States,  avocados 
would  have  to  be  moved  either  by  air  or 
in  a  refrigerated  truck  or  refrigerated  rail 
car  or  in  refrigerated  containers  on  a 


truck  or  rail  car.  If  the  avocados  are 
moved  in  refirigerated  containers  on  a 
truck  or  rail  car,  an  APHIS  inspector 
would  have  to  seal  the  containers  with 
a  serially  numbered  seal  at  the  port  of 
first  arrival  in  the  United  States.  If  the 
avocados  are  moved  in  a  refrigerated 
truck  or  a  refrigerated  rail  car,  an  APHIS 
inspector  would  have  to  seal  the  truck 
or  rail  car  with  a  serially  numbered  seal 
at  the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  transferred  to 
another  vehicle  or  container  in  the 
United  States,  an  APHIS  inspector 
would  have  to  be  present  to  supervise 
the  transfer  and  would  have  to  apply  a 
new  serially  numbered  seal.  The 
avocados  would  have  to  be  moved 
through  the  United  States  under 
Customs  bond.  These  safeguards  are  the 
same  as  those  currently  in  effect  for 
avocados  from  Mexico  that  are  moved 
through  the  United  States  to 
destinations  outside  the  United  States 
(see  7  CFR  352.29(e)).  Because  this 
proposed  rule  and  the  avocado  transit 
regulations  in  7  CFR  352.29  share  a 
similar  purpose  (i.e.,  the  avocados  must 
move  through  areas  of  the  United  States 
considered  to  be  low-risk  areas  for  the 
establishment  of  tropical  and 
subtropical  fiiiit  pests),  we  believe  it  is 
reasonable  that  the  safeguards  required 
by  both  regulations  should  be  the  same. 

Inspection 

The  avocados  would  be  subject  to 
APHIS  inspection  at  the  port  of  first 
arrival,  at  any  stops  in  the  United  States 
en  route  to  the  Northeast,  and  upon 
arrival  at  the  terminal  market  to  ensure 
they  are  being  moved  in  compliance 
with  APHIS  regulations.  At  the  port  of 
first  arrival,  APHIS  would  sample  and 
cut  avocado  fruit  to  detect  infestation  by 
fruit  flies,  avocado  seed  and  stem 
weevils,  the  avocado  seed  moth,  and 
other  pests.  The  number  of  avocados 
that  the  inspectors  would  sample  and 
cut  in  any  given  shipment  would 
depend  upon  the  size  of  the  shipment. 
Inspectors  also  would  ensufe  that  a 
valid  phytosanitary  certificate  was 
present,  that  the  limited  distribution 
statement  appeared  on  all  boxes,  and 
that  the  shipment  was  consigned  to  a 
State  allowed  to  receive  Hass  avocados 
from  Michoacan. 

Responses  to  Comments 

As  stated  above,  we  received  over  300 
comments  by  the  closing  date  of  the 
comment  period  for  the  advance  notice 
of  proposed  rulemaking.  The  comments 
were  submitted  by  avocado  growers, 
processors,  packers,  and  importers: 
trade  and  grower  associations;  grocers; 
and  State  and  local  departments  of 
agriculture.  Twenty  of  the  comments 


favored  allowing  the  importation  of 
Mexican  avocados.  The  remainder 
raised  objections,  most  of  which  are 
summarized,  with  our  responses,  below. 

Most  of  the  comments  assert  that 
research  conducted  in  1993  by  the 
Sanidad  Vegetal  concerning  Hass 
avocado  susceptibility  to  Anastrepha 
fruit  flies  was  inconclusive  and  did  not 
demonstrate  that  Hass  avocados  are 
non-hosts  to  the  fruit  flies.  The 
comments  contend  that  before  APHIS 
considers  any  proposal  to  import  Hass 
avocados  from  Mexico,  Sanidad  Vegetal 
should  (1)  replicate  and  expand 
laboratory  and  field  research  regarding 
host  status  of  Hass  avocados  under  fully 
controlled  conditions  and  (2)  vmdertake 
a  multi-site,  multi-year  trapping 
program  to  establish  the  population  and 
seasonal  abundance  of  Anastrepha  fhiit 
flies  in  Michoacan.  Only  after 
examining  the  results  of  such  research, 
according  to  the  comments,  could 
APHIS  and  Sanidad  Vegetal  develop 
effective  measures  for  preventing  the 
introduction  of  Anastrepha  fruit  flies 
into  the  United  States  through  the 
importation  of  Hass  avocados. 

We  agree  that  the  1993  research  was 
limited  in  scope  and  did  not  prove  the 
Hass  avocado  to  be  a  non-host  for 
Anastrepha  fiuit  flies.  However,  after 
considering  the  1993  research  and  odier 
available  evidence,  including 
interception  data  and  past  studies,  we 
believe  the  Hass  avocado  to  be  a  non¬ 
preferred  host  for  Anastrepha  fruit  flies 
prior  to  harvest.  Although  we  believe 
Hass  avocados  become  better  hosts  for 
Anastrepha  fruit  flies  shortly  following 
harvest,  we  are  confident  that  the 
phytosanitary  requirements  we  would 
place  on  harvesting,  packing,  transport, 
and  distribution,  which  are  more 
extensive  and  redundant  than  those 
proposed  by  Sanidad  Vegetal,  would 
prevent  infested  Hass  avocado  fruit  from 
being  exported  from  Michoacan  into  the 
United  States. 

Several  comments  specifically 
questioned  the  laboratory  testing 
conducted  in  1993  by  Sanidad  Vegetal 
to  determine  the  susceptibility  of  Hass 
avocados  to  Anastrepha  fruit  flies.  The 
comments  claim  that  induced 
infestation  tests  both  in  the  laboratory 
and  under  controlled  field  conditions 
were  conducted  improperly  (e.g., 
allegedly,  laboratory  climatic  conditions 
were  not  controlled,  sample  sizes  of 
fruit  were  too  small,  inappropriate  cages 
were  used  in  field  testing),  thus 
invalidating  any  results  of  those  tests. 
Furthermore,  these  comments  maintain 
that  because  Anastrepha  fruit  flies  did 
infest  Hass  avocados  during  these  tests, 
the  host  status  of  Hass  avocados  is 
confirmed. 
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We  agree  that  the  induced  infestation 
research  was  limited  in  scope  and  did 
not  prove  Hass  avocado  to  be  a  non-host 
for  Anastrepha  fruit  flies.  However,  we 
do  not  agree  that  the  infestation  that  did 
occur  dxiring  the  testing  proves  Hass 
avocados  to  be  preferred  hosts.  Under 
artificial  laboratory  conditions,  females 
of  some  i^nastrepfra  species,  including 
A.  ludens,  will  oviposit  in  almost  any 
fruit  availabte,  or  even  in  wax  spheres 
(Norrbom,  Allen  L.,  and  Ke  Chung  Kim, 
"A  List  of  the  Reported  Host  Plants  of 
the  Species  of  Anastrepha  (Diptera: 
Tephritidae),”  APHIS,  1988).  Moreover, 
other  evidence  indicates  that  Hass 
avocados  are  non-preforred  hosts  while 
on  the  tree.  In  the  cage  studies 
conducted  in  the  field  by  Ssiidad 
Vegetal,  which  we  feel  wem  conducted 
properly,  Hass  avocados  on  the  tree 
were  shown  to  be  non-{Heferred  hosts  to 
Anastrepha.  Also.  APHIS  records  from 
interceptions  of  avocados  smuggled  into 
the  United  States  from  Mexico  indicate 
that  the  Hass  avocado  is  a  non-preferred 
host  to  Anastrepha.  In  fact,  according  to 
APHIS  and  Agricultiural  Research 
Service  record,  Anastrepha  fruit  flies 
have  never  been  found  in  Hass  avocados 
outside  of  laboratory  tests.  We  are 
confident  that  the  phytosanitary 
measures  we  are  proposing  would 
prevent  infested  Hass  avocado  fruit  frum 
being  exported  from  Michoacan  into  the 
United  States. 

Several  of  the  comments  claim  that 
the  fruit  fly  trappinp  conducted  in  1993 
by  Sanidad  Vegetal  was  inadequate  to 
accurately  determine  fruit  fly 
populations  in  production  areas  in 
Michoacan  and  subsequently  develop 
effective  pest  mitigation  measures  bi^ed 
on  the  population  data.  These 
comments  maintain  that; 

•  Traps  were  not  moved  frequently 
enoi^  or  maintained  correctly; 

•  Trapping  was  conducted  for  too 
short  a  duration; 

•  Trapping  density  was  too  low, 
especially  considering  that  the  McPhail 
trap  was  used; 

•  Some  trapping  was  conducted 
while  trees  were  being  sprayed  with 
methyl  parathion,  thus  distorting 
trapping  results,  as  populations  in 
sprayed  areas  would  bie  unnaturally 
low;  and 

•  No  trapping  was  conducted  with 
regard  to  wild  or  alternative  commercial 
hosts. 

We  agree  that  the  trapping  conducted 
by  Sanidad  Vegetal  in  1993  was  flawed 
in  its  execution;  many  traps  were 
neither  moved  often  enough  nor 
maintained  properly.  Initial  quality 
control  problems  occur  in  most  trapping 
programs.  If  we  allow  the  importation  of 
Hass  avocados  from  Michoacan,  we  will 


require  trapping  year-round.  We  would 
hold  such  trapping  to  a  higher  quality 
standard  and  monitor  its  execution. 

Also,  we  believe  that  the  trapping 
conducted  by  Sanidad  Vegetal,  although 
it  was  conducted  imperfectly  and  for  a 
short  duration,  does  provide  valuable 
preliminary  data  ragging  the 
population  of  Anastrepha  fruit  flies  in 
avocado  production  areas  in  Michoacan. 

The  density  of  the  1993  trapping — one 
McPhail  trap  per  10  hectares — ^is 
standard  for  population  monitoring  and 
was  approved  by  APHIS  prior  to  the 
trapping.  Trapping  at  this  rate  is 
currently  required  by  APHIS  in  Sonora, 
Mexico,  to  maintain  the  fruit-fly  fine 
zone  in  that  State.  We  are  proposing  that 
Sanidad  Vegetal  trap  at  the  rate  of  1  trap 
per  10  hectams  throughout  the  year  and 
that  this  trapping  be  monitored  by 
APHIS. 

Some  trapping  was  conducted  while 
trees  were  b^g  treated  with  pesticides. 
However,  since  this  sort  of  pesticide 
treatment  is  routine  in  Michoacan,  and 
since  similar  pesticide  treatment  would 
occnir  in  orchards  growing  avocados  for 
export  to  the  Unit^  States,  we  believe 
that  trapping  conducted  diuring  or  after 
pesticide  treatment  provided  accurate 
population  data. 

We  agree  that  Sanidad  Vegetal  did  not 
conduct  trapping  with  regard  to  wild  or 
alternative  commercial  hosts.  However, 
our  interest  in  the  1993  Sanidad  Vegetal 
study- is  to  determine  populations  in  the 
production  areas,  not  in  areas  where 
wild  or  alternative  hosts  were  being 
grown. 

Because  of  our  reservations 
concerning  Sanidad  Vegetal’s  1993  firuit 
fly  trapping,  we  have  proposed  to  allow 
the  Hass  avocados  from  Michoacan  to  be 
imported  only  between  November  and 
.  February,  when  temperatures  in 
Michoacan  significantly  lower  the  level 
of  fruit  fly  activity. 

Several  comments  expressed  concerns 
that  Sanidad  Vegetal  studies  of  the  pests 
Heilipus  lauri,  Stenoma  catenifer. 
ConotracheJus  perseae,  C.  aguacatae, 
and  Copturus  aguacatae  did  not  attempt 
to  identify  their  seasonal  abundance  or 
geographical  distribution  in  Michoacan. 
Furthermore,  the  comments  claim  that 
Sanidad  Vegetal  surveys  for  these  pests 
in  Hass  avocado  production  areas  in 
Michoacan  were  too  limited  to  produce 
meaningful  results,  were  not  supervised 
by  APHIS,  and  were  not  conducted 
carefully,  that  is,  the  surveys  were  not 
conducted  in  accord  with  scientific 
standards  or  in  the  context  of  pest 
biology.  Finally,  the  comments  maintain 
that  the  data  reflect  significant  finds  of 
these  pests  in  production -areas. 

We  believe  mat  the  design  of  the  1993 
pest  surveys  was  appropriate  for 


detecting  infestation  and  that  Sanidad 
Vegetal  took  pest  biology  into  account 
while  conducting  the  surveys.  Data  from 
these  surveys  is  of  varying  quality,  but 
we  believe  inconsistencies  are 
indicative  of  authentic  pest  survey  data. 
While  we  did  not  supervise  the  surveys, 
we  did  observe  several  as  they  were 
being  conducted. 

It  is  important  to  remember  that  the 
phytosanitary  requirements  we  propose 
to  place  on  the  avocado  imports  from 
Michoacan  are  not  based  solely  upon 
the  pest  siuveys  and  other  stupes 
conducted  by  Sanidad  Vegetal  in  1993. 
Much  of  their  findings  were  of  a  limited 
quality  and  only  supplement  the  data 
we  have  used  in  developing  this 
proposal.  If  this  proposal  is  finalized, 
we  will  monitor  closely  the  pest  surveys 
we  are  proposing  to  require  for 
determining  municipality  and  orchard 
freedom  from  the  avocado  pests. 

Several  comments  raised  concerns 
that  the  Sanidad  Vegetal  studies  did  not 
address  risks  presented  by  Anastrepha 
distincta,  A.  leptozona,  or  A.  obliqua,  or 
several  other  possible  pests  of  avocados 
known  to  inhabit  Mexico.  Avocado  is 
not  a  host  to  these  other  pests  (Norrbom, 
Allen  L.,  and  Ke  Chung  l^m,  “A  List  of 
the  Reported  Host  Plants  of  the  Species 
of  Anastrepha  (Diptera:  Tephritidae],” 
APHIS,  1988). 

Other  comments  argue  that  APHIS 
should  not  allow  Hass  avocado  imports 
from  Michoacan  until  Sanidad  Vegetal 
can  establish  Michoacan  as  a  pest-free 
zone. 

As  explained  above,  APHIS  uses 
systems  approaches  to  phytosanitary 
security  to  allow  fruits  and  vegetables  to 
be  imported  safely  into  the  United 
States  from  countries  that  are  not  free  of 
certain  plant  pests.  APHIS  has 
successfully  used  systems  approaches  to 
establish  conditions  for  the  importation 
of  several  commodities,  including 
Unshu  oranges  from  Japan,  tomatoes 
from  Spain,  and  peppers  from  Israel. 
APHIS  also  uses  systems  approaches  to 
establish  conditions  whereby  domestic 
finuts  and  vegetables  may  beo^q^orted 
from  areas  in  the  United  States  that  are 
not  free  of  certain  plant  pests,  such  as 
citrus  finit  from  Florida  and  Texas, 
apples  from  Washington,  and  stonefiruit 
from  California.  We  now  are  proposing 
to  use  a  systems  approach  to  allow  Hass 
avocado  fruit  to  be  imported  into  the 
northeastern  United  States  from 
Michoacan,  Mexico,  an  area  where  fruit 
flies  and  certain  avocado  pests  are 
known  to  exist.  We  believe  this  systems 
approach  would  prevent  the 
introduction  of  plant  pests  into  the 
United  States  from  Michoacan  and  that 
therefore,  it  is  imnecessary  to  establish 
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Michbacan  as  a  pest-free  zone  prior  to 
importing  Hass  avocados. 

^veral  comments  maintain  that  prior 
to  allowing  the  importation  of  Hass 
avocados  from  Mexico,  APHIS  should 
develop  treatments  able  to  eliminate  all 
exotic  pests  from  avocado  fruit  at  a 
“probit  9”  mortality  level.  (A  treatment 
yielding  a  probit  9  mortality  effects  a 
99.9968  percent  mortality  in  a 
population  of  live  organisms,  that  is,  a 
population  of  pests  in  fruit.) 

Currently,  there  is  no  effective 
treatment  for  eliminating  Anastrepha 
fruit  flies  or  any  of  the  avocado  pests  of 
concern  from  Hass  avocado  fruit.  We 
believe  the  multiple  safeguards  that  we 
are  proposing  for  the  importation  of 
Hass  avocados  from  Michoacan,  Mexico, 
into  the  northeastern  United  States 
would  mitigate  pest  risk  at  a  level 
equivalent  to  that  provided  by  a 
treatment  yielding  a  probit  9  mortality. 

If  a  treatment  for  Hass  avocado  fruit 
from  Michoacan  were  developed, 

APHIS  would  consider  its  use. 

One  comment  criticized  the 
conclusion  drawn  by  Sanidad  Vegetal 
that  a  1993-1994  orchard  and 
packinghouse  frrmt  sampling  research 
study  indicated  that  there  was  zero  risk 
of  live  immature  stages  of  fruit  flies 
entering  the  United  States  in  Hass 
avocados.  Weiagree  that  such  a 
conclusion  is  unsupported  by  statistical 
analysis,  since  it  is  statistically 
impossible  to  prove  zero  risk  for  any 
commodity.  Accordingly,  this  proposed 
rule  contains  no  provisions  that  are 
based  on  an  assumption  of  zero  risk 
regarding  the  possibility  of  live 
immature  stages  of  fruit  flies  entering 
the  United  States  in  Hass  avocados. 

One  comment  concluded  that  APHIS 
must  prove  Hass  avocados  to  be  non¬ 
hosts  to  Anastrepha  fruit  flies  before  we 
allow  their  importation  from 
Michoacan. 

As  stated  above,  we  believe  Hass 
avocados  to  be  a  non-preferred  host  to 
Anastrepha  fruit  flies  while  on  the  tree 
and  better  hosts  following  harvest.  The 
phytosanitary  requirements  we  are 
proposing,  especially  in  light  of  the 
Hass  avocado’s  poor  host  status,  would 
’  prevent  Anastrepha  flies  from  being 
introduced  intO:the  United  States 
through  the  importation  of  Hass 
avocados. 

One  comment  states  that  Sanidad 
Vegetal’s  conclusions  regarding  a 
correlation  between  maturity  of  Hass 
avocado  fruit  (measured  by  the  percent 
of  dry  jnatter)  and  fruit  immunity  to 
Anastrepha  ^it  fly  infestation  are 
invalid. 

We  agree  that  Sanidad  Vegetal 
research  did  not  prove  that  there  is  a 
correlation  between  dry  matter  content 


of  Hass  avocados  and  immunity  to 
Anastrepha  infestation.  The  APHIS 
avocado  interception  records  and  past 
research  mentioned  above  do  indicate, 
however,  that  the  Hass  avocado  may 
have  some  natural  physiological 
resistance  to  infestation  by  Anastrepha 
fruit  flies.  Further  research  must  be 
conducted  before  any  such  conclusions 
can  be  applied  to  the  quarantine  status 
of  Hass  avocados  from  Michoacan. 

One  comment  expresses  concerns  that 
pests  known  to  attack  Hass  avocados  in 
Mexico  could  be  introduced  into  the 
northeastern  United  States  through 
importation  from  Michoacan,  colonize 
the  area,  and  damage  fruit  crops  grown 
there. 

We  are  proposing  to  allow  Hass 
avocados  to  1m  imported  into  the 
Northeastern  United  States  only  during 
the  winter,  from  November  through 
February.  The  cold  temperatures  during 
these  months  would  preclude 
colonization  by  these  tropical  and 
subtropical  pests,  because  they  could 
not  survive  under  the  climatic 
conditions  and/or  because  there  would 
be  no  host  material. 

Several  comments  state  that  avocado 
growers  in  Michoacan  use  pesticides  not 
approved  for  use  on  avocados  in  the 
United  States,  such  as  methyl  parathion, 
and  that  avocados  imported  from 
Michoacan  containing  residues  of  these 
pesticides  would,  therefore,  be 
prohibited  from  importation. 

The  United  States  Food  and  Drug 
Administration  samples  and  tests 
imported  fruits  and  vegetables  for 
pesticide  residues.  If  residue  of  a 
pesticide  unapproved  in  the  United 
States  is  found  in  a  shipment  of 
imported  fruit  or  vegetables,  the 
shipment  is  denied  entry  into  the 
United  States. 

Many  of  the  comments  argue  that 
APHIS  lacks  the  resources  to  enforce 
phytosanitary  restrictions  on  Hass 
avocado  imports  from  Michoacan, 
particularly  restrictions  on  the 
distribution  of  Mexican  Hass  avocados 
within  the  United  States. 

We  agree  that.adequate  resources  and 
personnel,  especially  inspectors,  would 
have  to  be  devoted  to  prevent  the 
introduction  of  avocado  and  other  plant 
pests  into  the  United  States. 
Adjustments  in  the  level  of  personnel 
and  resources  devoted  to  APHIS 
programs  are  a  normal  part  of 
management  in  the  agency.  Duties  and 
staffing  levels  would  be  adjusted,  in 
Michoacan,  at  ports,  and  elsewhere,  to 
satisfy  the  needs  of  a  new  avocado 
import  program.  While  APHIS  would 
assign  some  additional  personnel  to 
monitor  trapping  and  surveys  and 
compliance  with  phytosanitary 


requirements  in  Michoacan  orchards 
and  packinghouses,  we  believe  much  of 
the  resources  needed  for  this  program 
are  already  in  place,  in  the  form  of 
existing  APHIS  overseas  and  port 
personnel.  Funding  levels  and  agency 
personnel  may  vary  from  year  to  year. 
Import  authorizations  would  not  be 
provided  if  the  level  of  resources 
decreases  below  the  level  needed  to 
ensure  that  all  imported  regulated 
articles  are  subject  to  the  level  of 
inspection  and  monitoring  necessary  to 
prevent  the  introduction  of  plant  pests 
into  the  United  States.  In  terms  of 
enforcing  the  restrictions  on  the 
distribution  of  Mexican  Hass  avocados 
within  the  United  States,  APHIS  would 
be  assisted  by  the.Fruit  and  Vegetable 
Division  of  the  Agricultural  Marketing 
Service,  which  has  agreed  to  notify  us 
if  Mexican  avocado  fniit,  which  they 
would  grade,  showed  up  at  terminal 
markets  in  prohibited  States. 

One  comment  criticizes  the  Sanidad 
Vegetal  proposal  to  have  growers  hire 
the  technical  personnel  involved  in 
surveys  and  trapping,  citing  a  conflict  of 
interests. 

As  explained  above,  we  would  not 
allow  growers  to  hire  or  supervise  the 
technical  personnel  involved  in 
trapping  or  pest  surveys,  but  they  would 
be  allowed  to  pay  expenses. 

Several  comments  question  Sanidad 
Vegetal’s  claim  that  Anastrepha  fhiit 
flies  have  never  infested  Hass  avocados 
in  Mexico  and.  that  Anastrepha  frnit 
flies  have  never  been  intercepted  in 
Hass  avocados  intended  for  export. 

According  to  APHIS  and  Agricultural 
Research  Service  records,  Anastrepha 
fruit  flies  have  never  been  found  in  Hass 
avocados  outside  of  laboratory  tests,  in 
which  infestation  was  artificially 
induced. 

-  Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
'Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this  rule 
on  small  entities.  However,  we  do  not 
currently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the  effects 
of  this  rule  on  small  entities.  Therefore, 
we  are  inviting  comments  concerning 
potential  effects.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
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incur  benefits  or  costs  from 
implementation  of  this  proposed  rule. 

Under  the  Plant  Quarantine  Act  and 
the  Federal  Plant  Pest  Act  (7  U.S.C. 
ISOdd,  150ee,  150ff,  151-167),  the 
Secretary  of  Agriculture  is  authorized  to 
regulate  the  importation  of  fhiits  and 
vegetables  to  prevent  the  introduction  of 
injurious  plant  pests. 

We  are  proposing  to  amend  the 
regulations  governing  the  importation  of 
fiuits  and  vegetables  to  allow  fi«sh  Hass 
avocado  fiuit  grown  in  approved 
orchards  in  approved  municipalities  in 
Michoacan,  Mexico,  to  be  imported  into 
certain  areas  of  the  United  States, 
subject  to  certain  conditions. 

Mexico  is  the  largest  producer  of 
avocados  in  the  world,  accounting  for 
approximately  45  percent  of  total 
production.  Mexican  growers  produced 
about  696,000  tons  of  avocados  in  1990. 
Additionally,  Mexico  is  the  world’s 
largest  consumer  of  avocados;  per  capita 
consumption  is  close  to  17  pounds. 
Because  of  this  large  domestic  demand, 
exports  remain  small,  at  approximately 
3  percent  of  production,  or  20,880  tons. 

Most  of  the  avocado  production  in 
Mexico  occurs  in  the  state  of 
Michoacan,  where  approximately  77 
percent  of  the  total  crop  is  grown. 
Ninety-five  percent  of  the  avocados 
grown  in  Michoacan  are  of  the  Hass 
variety.  In  1990,  therefore,  the  total 
export  of  Hass  variety  avocados  from 
Michoacan  was  approximately  15,000 
tons. 

In  comparison,  domestic  growers 
produced  151,650  tons  of  avocados  in 
1993;  California  growers  produced 
approximately  97  percent  (147,000 
tons),  Florida  growers  produced  a  little 
less  than  3  percent  (4,400  tons),  and 
Hawaiian  growers  produced  less  than  1 
percent  (250  tons)  of  the  1993  total.  In 
Florida  and  Hawaii  non-Hass  varieties 
are  predominant,  while  in  California  the 
Hass  variety  accoimts  for  approximately 
85  percent  of  the  total  production. 

Although  Mexico  has  well  established 
export  markets  in  Europ>e,  Japan,  and 
Canada,  shipping  avocados  to  these 
markets  involves  traversing  great 
distances,  thus  incurring  hi^ 
transportation  costs.  As  in  Mexico,  a 
substantial  proportion  of  U.S. 
production  of  avocados  is  consmned 
internally.  In  1993  the  United  States 
exported  15,292  tons,  while  it  imported 
8,232  tons.  However,  the  U.S.  per  capita 
consumption,  which  is  approximately 
1.36  pounds,  is  much  smaller  than  the 
per  capita  consumption  in  Mexico.  The 
demand  for  avocados  in  the  United 
States  is  inelastic  ( -  0.48).  In  other 
words,  a  reduction  in  the  price  of 
avocados  would  not  result  in  a 
proportionate  increase  in  the  purchase 


of  avocados.  For  example,  a  10  percent 
decline  in  avocado  price  would  likely 
induce  only  a  4.8  percent  increase  in 
avocado  consumption.  In  the  case  of 
avocados,  quality  considerations  might 
have  greater  impact  on  consumer 
purchase  decisions  than  the  price  of  the 
product. 

As  the  preceding  paragraphs  indicate, 
both  California  and  Michoacan  are  large 
producers  of  Hass  variety  avocados. 
However,  here  the  similarity  between 
the  two  states  ceases,  with  marked 
differences  in  avocado  price,  cost 
structure,  and  expansion  capacity.  The 
weighted  average  wholesale  price  for 
California  production  was  $0.48  per 
pound  between  1991  and  1993  while 
the  Michoacan  price  was  $0.28.  Land 
and  labor  costs  are  much  lower  in 
Michoacan  than  in  California. 
Development  costs  and  costs  of  caring 
for  avocado-beluing  trees  average 
$26,000  per  acre  in  California,  those 
same  costs  are  only  about  $8,000  per 
acre  in  Michoacan.  Furthermore,  the 
labor  share  of  production  costs  is  52 
percent  in  California,  while  the  average 
labor  share  is  only  35  percent  in 
Michoacan.  Finally,  the  two  states  difier 
in  their  capacity  to  expand  production. 
California  has  little  or  no  non-bearing 
acreage  remaining  while  Michoacan  has 
30  percent  non-bearing  acreage. 

Michoacan  producers  face  three 
additional  costs  in  order  to  deliver  their 
products  to  the  U.S.  border.  These 
include  the  cost  of  transportation  ($0!t)3 
per  poimd),  the  border  crossing  cost 
($0,027  per  poimd),  and  a  tarifi  rate  of 
$0,054  per  pound.  Taking  these  factors 
into  consideration,  the  break-even  point 
for  California  production  is  $0.48  (the 
average  wholesale  price  per  pound  in 
California);  Michoacan  Hass  avocados 
could  be  delivered  to  the  U.S.  border  for 
$0.34  (the  price  of  avocado  sold 
domestically  in  Mexico  ($0.23  per 
pound)  plus  the  cost  of  placing 
Michoacan  avocados  at  the  U.S.  border 
($0.11  per  pound).  Thus,  at  the  U.S. 
border  the  Mexican  producers  would 
have  a  cost  advantage  over  U.S.  Hass 
avocado  producers.  However,  which  of 
these  two  would  gain  the  market  for 
avocados  in  the  20  northeastern  States 
would  depend  on  their  respective 
ability  to  deliver  the  best  quality 
avocado  in  the  most  efficient  way. 

Allowing  the  importation  of  fresh 
Hass  avocado  fimit  from  Michoacan, 
Mexico,  would  directly  affect  avocado 
growers,  mainly  in  California.  There 
were  7,300  avocado  growers  in  the 
United  States  in  1993,  most  of  which 
were  located  in  California.  Of  these, 
6,729  are  considered  to  be  small 
entities.  The  importation  of  Hass 
avocados  from  Mexico  would  likely 


increase  the  U.S.  supply  of  fresh 
avocados  by  about  12  percent,  reducing 
the  average  price  for  U.S.  avocados  to 
about  $0.42  per  lb.  The  U.S.  producers 
would  thus  be  negatively  affected.  ' 
However,  current  Interstate  Commerce 
Commission  regulations  forbid  Mexican 
carriers  from  hauling  the  product 
beyond  the  border  zone,  so  there  would 
be  some  benefit  to  small  U.S. 
specialized  transport  companies  and 
brokerage  houses.  At  present,  the  cost  of 
transporting  a  truckload  (40,000  lb)  of 
avocados  from  Michoacan  to  the  U.S. 
border  at  El  Paso  is  $1,080.  This 
includes  the  margin  for  truckers  and 
brokerage  houses.  The  number  of  these 
entities  is  difficult  to  determine  at  this 
time.  The  total  impact  would  depend 
upon  the  volxime  of  export  from 
Michoacan  to  the  United  States.  Finally, 
even  with  the  low  elasticity  of  demand 
for  avocado,  consumers  could  be 
positively  affected  by  the  increased 
competition  and  expanded  choices  that 
would  be  induced  by  this  proposal. 

The  alternative  to  this  proposed  rule 
was  to  make  no  changes  in  the  fiuits 
and  vegetables  regulations.  After 
consideration,  we  rejected  this 
alternative  since  there  appeared  to  be  no 
pest  risk  reason  to  maintain  the 
prohibition  on  the  avocados  in  light  of 
the  safeguards  that  would  be  applied  to 
their  importation. 

This  proposed  rule  contains  no 
paperwork  or  recordkeeping 
requirements. 

Executive  Order  12778 

This  proposed  rule  would  allow  fiesh 
Hass  avocado  fiuit  to  be  imported  into 
the  United  States  fiom  the  Mexican 
State  of  Michoacan.  If  this  proposed  rule 
is  adopted.  State  and  local  laws  and 
regulations  regarding  fiesh  Hass 
avocado  fruit  imported  under  this  rule 
would  be  preempted  while  the  fruit  is 
in  foreign  commerce.  Fresh  avocados 
are  generally  imported  for  immediate 
distribution  and  sale  to  the  consuming 
public,  and  would  remain  in  foreign 
commerce  until  sold  to  the  ultimate 
consumer.  The  question  of  when  foreign 
commerce  ceases  in  other  cases  must  be 
addressed  on  a  case-by-case  basis.  If  this 
proposed  rule  is  adopted,  no  retroactive 
effect  will  be  given  to  this  rule,  and  this 
rule  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 


Federal  Register  /  Vol.  60,  No.  127  /  Monday,  July  3,  1995  /  Proposed  Rules 


34841 


List  of  Subjects  in  7  CFR  Part  319 

Bees,  Co^ee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  Stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  would  be 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee,  ISOff, 
151-167;  7  CFR  2.17,  2.51,  and  371.2(c), 
unless  otherwise  noted. 

2.  A  new  §  319.56-2ff  would  be  added 
to  read  as  follows: 

§319.56-2ff  Administrative  instructions 
governing  movement  of  Hass  avocados 
from  Mexico  to  the  northeastern  United 
States. 

Fresh  Hass  variety  avocados  (Perseo 
americana)  may  be  imported  from  ^ 
Mexico  into  the  United  States  for 
distribution  in  the  northeastern  United 
States  only  under  a  permit  issued  in 
accordance  with  §  319.56—4,  and  only 
under  the  following  conditions: 

(a)  Shipping  restrictions.  (1)  The 
avocados  may  be  imported  in 
commercial  shipments  only; 

(2)  The  avocados  may  be  imported 
only  during  the  months  of  November, 
December,  January,  and  February;  and 

(3)  The  avocados  may  be  distributed 
only  in  the  following  northeastern 
States:  Connecticut,  Delaware,  the 
District  of  Columbia,  Illinois,  Indiana, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan,  New 
Hampshire,  New  Jersey,  New  York, 

Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia,  and 
Wisconsin. 

(b)  Trust  fund  agreement.  The 
avocados  may  be  imported  only  if  the 
Mexican  avocado  industry  association 
representing  Mexican  avocado  growers, 
packers,  and  exporters  has  entered  into 
a  trust  fund  agreement  with  APHIS  for 
that  shipping  season.  That  agreement 
requires  the  Mexican  avocado  industry 
association  to  pay  in  advance  all 
estimated  costs  that  APHIS  expects  to 
incur  through  its  involvement  in  the 
trapping,  survey,  harvest,  and 
pacldn^ouse  operations  prescribed  in 
paragraph  (c)  of  this  section.  These  costs 
will  include  administrative  expenses 
incurred  in  conducting  the  services  and 
all  salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  th»  inspectors  in 
performing  these  services.  The 


agreement  requires  the  Mexican 
avocado  industry  association  to  deposit 
a  certified  or  cashier’s  check  with 
APHIS  for  the  amount  of  those  costs,  as 
estimated  by  APHIS.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  incurred  by 
APHIS,  the  agreement  further  requires 
the  Mexican  avocado  industry 
association  to  deposit  with  APHIS  a 
certified  or  cashier’s  check  for  the 
amount  of  the  remaining  costs,  as 
determined  by  APHIS,  before  the 
services  will  be  completed.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds 
would  be  returned  to  the  Mexican 
avocado  industry  association  or  held  on 
accoimt  until  ne^ed. 

(c)  Safeguards  in  Mexico.  The 
avocados  must  have  been  grown  in  the 
Mexican  State  of  Michoacan  in  an 
orchard  located  in  a  municipality  that 
meets  the  requirements  of  paragraph 
(c)(1)  of  this  section.  The  orchard  in 
which  the  avocados  are  grown  must 
meet  the  requirements  of  paragraph 
(c)(2)  of  this  section.  The  avocados  must 
be  packed  for  export  to  the  United 
States  in  a  packinghouse  that  meets  the 
requirements  of  paragraph  (c)(3)  of  this 
section.  Sanidad  Vegetal  must  provide 
an  annual  work  plan  to  APHIS  that 
details  the  activities  that  Sanidad 
Vegetal  will  carry  out  to  meet  the 
requirements  of  this  section;  APHIS  will 
be  directly  involved  with  Sanidad 
Vegetal  in  the  monitoring  and 
supervision  of  those  activities.  The 
personnel  conducting  the  trapping  and 
pest  surveys  must  be  hired,  trained,  and 
supervised  by  Sanidad  Vegetal. 

(1)  Municipality  requirements,  (i)  The 
mimicipality  must  be  listed  as  an 
approved  mimidpality  in  the  annual 
work  plan  provided  to  APHIS  by 
Sanidad  Vegetal. 

(ii)  The  mimicipality  must  be 
surveyed  at  least  annually  and  found  to 
be  froe  firom  the  large  avocado  seed 
weevil  Heilipus  lauri,  the  avocado  seed 
moth  Stenoma  catenifer,  and  the  small 
avocado  seed  weevils  Conotrachelus 
persea  and  C.  aguacatae.  The  survey 
must  cover  at  least  300  hectares  in  the 
mimicipality  and  include  portions  of 
each  registered  orchard  and  areas  with 
wild  or  backyard  avocado  trees.  The 
survey  must  be  conducted  during  the 
growing  season  and  completed  prior  to 
the  harvest  of  the  avocados. 

(iii)  Trapping  must  be  conducted  in 
the  municipality  for  Mediterranean  fruit 
fly  (Medfly)  {Ceratitis  capitata)  at  the 
rate  of  1  trap  per  1  to  4  square  miles. 
Any  findings  of  Medfly  must  be 
reported  to  APHIS. 

(2)  Orchard  and  grower  requirements. 
The  orchard  and  the  grower  must  be 
registered  with  Sanidad  Vegetal’s 


avocado  export  program  and  must  be 
listed  as  an  approv^  orchard  or  an 
approved  grower  in  the  annual  work 
plan  provided  to  APHIS  by  Sanidad 
Vegetal.  The  operations  of  the  orchard 
must  meet  the  following  conditions: 

(i)  The  orchard  and  all  contiguous 
orchards  and  properties  must  be 
surveyed  annually  and  foimd  to  be  free 
from  the  avocado  stem  weevil  Copturus 
aguacatae.  The  survey  must  be 
conducted  during  the  growing  season 
and  completed  prior  to  the  harvest  of 
the  avocados. 

(ii)  Trapping  must  be  conducted  in 
the  orchard  for  the  fruit  flies  Anastrepha 
ludens,  A.  serpentina,  and  A.  striata  at 
the  rate  of  onp  trap  per  10  hectares.  If 
one  fruit  flyTs  trapped,  at  least  10 
additional  traps  must  be  deployed  in  a 
50-hectare  area  immediately 
surroimding  the  trap  in  which  the  fruit 
fly  was  found.  If  within  30  days  of  the 
first  finding  any  additional  fruit  flies  are 
trapped  within  the  260-hectare  area 
surroimding  the  first  finding,  malathion 
bait  treatments  must  be  applied  in  the 
affected  orchard  in  order  for  the  orchard 
to  remain  eligible  to  export  avocados. 

(iii)  Avocado  frxiit  that  has  fallen  from 
the  trees  must  be  removed  from  the 
orchard  prior  to  harvest  and  may  not  be 
included  in  field  boxes  of  fruit  to  be 
packed  for  export. 

(iv)  Dead  branches  on  avocado  trees 
in  the  orchard  must  be  pruned  and 
removed  from  the  orchard. 

(v)  Harvested  avocados  must  be 
placed  in  field  boxes  or  containers  of 
field  boxes  that  are  marked  to  show  the 
Sanidad  Vegetal  registration  number  of 
the  orchard.  The  avocados  must  be 
moved  firom  the  orchard  to  the 
packinghouse  within  3  hours  of  harvest 
or  they  must  be  protected  from  fruit  fly 
infestation  until  moved. 

(vi)  The  avocados  must  be  protected 
from  fruit  fly  infestation  during  their 
movement  ^m  the  orchard  to  the 
packinghouse  and  must  be  accompanied 
by  a  field  record  indicating  that  the 
avocados  originated  from  a  certified 
orchard. 

(3)  Packinghouse  requirements.  The 
packinghouse  must  be  registered  with 
Sanidad  Vegetal’s  avocado  export 
program  and  must  be  listed  as  an 
approved  packinghouse  in  the  annual 
work  plan  provided  to  APHIS  by 
Sanidad  Vegetal.  The  operations  of  the 
packinghouse  must  meet  the  following 
conditions: 

(i)  During  the  time  the  packinghouse 
is  used  to  prepare  avocados  for  export 
to  the  United  States,  the  packinghouse 
may  accept  fruit  only  from  orchards 
certified  by  Sanidad  Vegetal  for 
participation  in  the  avocado  export 
program. 
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(ii)  All  openings  to  the  outside  must 
be  covered  by  screening  with  openings 
of  not  more  than  1.6  mm  or  by  some 
other  barrier  that  prevents  insects  firom 
entering  the  packinghouse. 

(iii)  The  packinghouse  must  have 
double  doors  at  the  entrance  to  the 
facility  and  at  the  interior  entrance  to 
the  area  where  the  avocados  are  packed. 

(iv)  Prior  to  the  culling  process,  a 
sample  of  250  avocados  per  shipment 
must  be  selected,  cut,  and  inspected  by 
Sanidad  Vegetal  and  found  from 
pests. 

(v)  The  identity  of  the  avocados  must 
be  maintained  horn  field  boxes  or 
containers  to  the  shipping  boxes  so  the 
avocados  can  be  traced  back  to  the 
orchard  in  which  they  were  grown  if 
pests  are  found  at  the  packinghouse  or 
the  port  of  first  arrival  in  the  United 
States. 

(vi)  The  avocados  must  be  packed  in 
clean,  new  boxes.  The  boxes  must  be 
clearly  marked  with  the  identity  of  the 
grower,  packinghouse,  and  exporter, 
and  the  statement  “Distribution  limited 
to  the  following  States:  CT,  DC,  DE,  IL, 
IN,  KY,  ME,  MD,  MA,  MI,  NH,  NJ,  NY, 
OH,  PA,  RI,  VA.  VT,  WV,  and  WI.” 

(vii)  The  boxes  must  be  placed  in  a 
reMgerated  truck  or  refiigerated 
container  and  remain,  in  that  truck  or 
container  while.in  transit  through 
Mexico  to  the  port  of  first  arrival  in  the 
United  States.  Prior  to  leaving  the 
packinghouse,  the  truckor  container 
must  be  secured  by  Sanidad  VegetaL 
with  a  seal  that  will  be  broken  when  the 
truck  or  containeris  opened^ 

(viii)  Any  avocados  that  have  not  been 
packed  or  loaded  into  a  refiigerated 
truck  or  refiigerated  container  by  the 
end  of  the  work  day  must  be  kept  in  the 
screened  packing  areav 

(d)  Certification.  All  shipments  of 
avocados  must  be  accomptanied  by  a 
phytosanitary  certificate  issued  by 
Sanidad  Vegetal  certifying  that  tire 
conditionaspecified  in  this  secticui  have 
been  met. 

(e)  Pest  detection.  (1)  If  any  ofithe 
avocado  seed  pests  Heilipus  lauti, 
Conairachelus  perseae,  C.  aguacatae,  or 
Stenoma  catenifer  are  discovered  in  a 
municipality  during  an  annual  pe^ 
survey,  orchard  survey,  packinghouse 
inspection,  or  other  monitoring  or 
inspection  activity  in  the  municipality. 


Sanidad  Vegetal  must  immediately 
initiate  an  investigation  and  take 
measures  to  isolate  and  eradicate  the 
pests.  Sanidad  Vegetal  must  also 
provide  APHIS  with  information 
regarding  the  circumstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  The  municipality  in 
which  the  pests  are  discovert  will  lose 
its  pest-fiee  certification  and  avocado 
exports  from  that  municipality  will  be 
suspended  until  APHIS  and  Stmidad 
Vegetal  agree  that  the  pest  eradication 
measures  taken  have  been  effective  and 
that  the  pest  risk  within  that 
mimicipality  have  been  eliminated. 

(2)  If  Sanidad  Vegetal  discovers  the 
stem  weevil  Copturus  aguacatae  in  an 
orchard  during  an  orchard  survey  or 
other  monitoring  or  inspection  activity 
in  the  orchard,  Sanidad  Vegetal  must 
provide  APHIS  with  information 
regarding  the  circumstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  The  orchard  in  which 
the  pest  was  found  will  lose  its  export 
certification  immediately  and  will  be 
denied  export  certification  for  the  entire 
shipping  season  of  November  through 
February. 

(3)  If  Sanidad  Vegetal  discovers  the 
stem  weevil  Copturus  aguacatae  in  fruit 
at  a  packinghouse,  Sanidad  Vegetal 
must  investigate  the  origin  of  the 
infested  fruit  and  provide  APHIS  with 
information  regarding  the  circumstances 
of  the  infestatumandthe  pest  risk 
mitigation  measures  takra^  The  mxihard 
where  the  infested  fruit  originated  will 
lose  its  export  certification  immediately 
and  will  be  denied  e}q)ort  certHication 
for  the  entire  shipping  season  of 
November  through  February. 

(f)  Ports.  The  avocadosToay  enterthe 
United  States  at: 

(1)  Any  port  located  in  the 
northeastern  States  specified  in 
paragraph'{a)(3)  this  section; 

(2)  The  ports  of  Galvestcm  or  Houston,. 
TX,  or  the  border  ports  of  Nogales,  AZ, 
or  Brownsville,  Eagle  Pass,  El  Pase, 
Hidalgo,  or  Laredo,  TX;  or 

(3)  Other  ports  within  that  area  of  the 
United  States  specified  in  paragraph  (g) 
of  this  section. 

(g)  Shipping  areas.  Except  as 
explained  below  for  avocados  that  enter 
the  United  States  at  Nogales,  AZ, 
avocados  moved  by  truck  or  rail  car  may 


transit  only  that  area  of  the  United  . 
States  boimded  on  the  west  by  a  line 
extending  from  El  Paso,  TX,  to  Denver, 
CX),  and  due  north  from  Denver;  and  on 
the  east  and  south  by  a  line  extending 
firom  Brovmsville,  TX,  to  Galveston,  TX, 
to  Kinder,  LA,  to  Memphis,  TN,  to 
Knoxville,  TN,  following  Interstate  40  to 
Raleigh,  NC,  and  due  east  firom  Raleigh. 
All  cities  on  these  boundary  lines  are 
included  in  this  area.  If  the  avocados  are 
moved  by  air,  the  aircraft  may  not  land 
outside  this  area.  Avocados  that  enter 
the  United  States  at  Nogales,  AZ,  must 
be  moved  to  El  Paso,  TX,  by  the  route 
specified  on  the  permit,  and  then  must 
remain  within  the  shipping  area 
described  above. 

(h)  Shipping  requirements.  The 
avocados  must  be  moved  through  the 
United  States  either  by  air  or  in  a 
refrigerated  truck  or  refrigerated  rail  car 
or  in  refrigerated  containers  on  a  truck 
or  rail  car.  If  the  avocados  are  moved  in 
refiigerated  containers  cm  a  truck  or  rail 
car,  an  inspector  must  seal  the 
containers  with  a  serially  numbered  seal 
at  the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  moved  in  a 
refiigerated  truck  or  a  refiigerated  rail 
car,  an  inspector  must  seel  the  truck  or 
rail  car  with  a  serially  numbered  seal  at 
the  port  of  first  arrival  in  the  United 
States.  If  the  avocados  are  transferred  to 
another  vehicle  or.  container  in  the 
United  States,  an  inspector  must  be 
present  to  supervise  the  transfer  and 
must  apply  a  new  serially  numbered 
seal.  The  avcxados  must  be  moved 
through  the-United  States  cmder 
Customs  bond. 

(i)  Inspection.  The  avocados^are 
subject  to  inspection  by  an  inspector  at 
the  port  of  first  anival,.at  any  stops  in 
the  United  States  enroute  to  the- 
northeastern  States,  and  upon  arrival  at 
the  terminal  market  in  the  northeastern 
States.  At  the  port  of  first  arrival,  an 
inspector  will  sample  and  cut  avocados 
firom  each  shipment  to  detect  pest, 
infestation. 

Done  in  Washington,  DC,  this  29th  day  of 
June  1995. 

Lonnie  J.  King, 

Acting^dministrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  95-16405  File(L6-30-95:  8:45  am] 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  wee^.  It  is  arranged  in  the  order  of  CFR  fines,  stock  * 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last  ' 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  cheddist  of  current  CFR  volumewcomprisiwg-a  complete  CFR  set, 
also  appears  in  thefatest  issue  of  ttwLSA  (List  of  CFR  Sections 
Affect^,  which  icsevised  monthly. 

Th^aonual  rde  for  subscription  to  aH  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

MaH  orders  to  the  Superintendent  of  Documents,  Atta*  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  moneiyorder,  GPO  Deposit 
Accourtt,  VISA,  or  Master  Card).  Charge  orders  may  be  telephorted 
to  the  GPO  Order  Desk,  Monckiy  through  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4:00  pim.  eastern  time,  or  FAX  your  cfiarge  orders 
to  (202)  512-2233. 


TWa 

1, 2  (2  Reserved) .... 

3(1994Complatkm 
and  Parts  100  and 
101) _ 

5PaitK 

1-499  . . . 

700-1199  _ 

1200-End,  4  (6 
Reserved) _ 

7  Parts: 

0-26 . . . . . 

27-45  _ 

46-51  _ 

52  . . 

5J-209 . 

210-299 _ _ _ 

300-399  _ 

400-699  . . 

700-699  _ 

900-999 . . 

1000-1059  _ 

1060-1119  . . 

1120-1199  _ 

1200-1499  . . 

1500-1899  . . 

1900-1939  . . . . 

1940-1949  . 

1950-1999  . . 

2000-End . 

8  . . . 

9  Parts: 

1-199  . 

200-End  _ _ 

10  Parts: 

0-50 . . 

51-199 _ _ 

200-399  . 

400-499  . . 

500-End  . . 

11  . . 

12  Parts: 

1-199  . 

200-219  . 

220-299  . 

300-499  . 

500-599  . . 

600-End  . 


13 


Stock  Number 
(869-026-00001-8) 


_..  (869-026-0000^^) . 

. (869-026-00003-4) ..... 


....  (869-026-00004-2) . 

. (869-026-00005-1)  ..... 

....  (869-026-00006-9) . 


(869-026-00026-3) 


. (869-026^)0027-1) 

_ (869-026-00028-0) 


....  (869-026^)0029-8) ..... 
....  (869-026-00030-1)  ..... 

. (869^)26-00031-0) . 

....(869-026-00032-8) . 

....  (869-026-00033-6) . 

. (869-026-00034-4) . 


(869-026-00035-2) 

(869-026-00036-1) 

(869-026-00037-9) 

(869-026-00038-7) 

(869-026-00039-5) 

(869-026-00040-9) 


Plies  Revisibn  Dels 
$5.00  Jan.  1, 1995 


40.00  <  Jon.  1,  1995 

550  Jon.  1, 1995 


23.00  Joa  1. 1995 

2000  Jan.  1, 1995 

23.00  Jan.'l.  1995 


Jan.  1,  1995 
Jon.  1, 1995 
Jon.  1,.1995 
Jon.  1,  1995 
Jorr  1. 1995 
Jan.  1, 1995 
Jon.  1;  1995 
Joa  1,1995 
Jan.  1, 1995 
Jon.  1, 19« 
Jon.  1, 1995 
Jon.  1, 1995 
Jon.  1,  1995 
Joa  1,  19% 
Jon.  1, 1995 
Jon.  1,  1995 
Jon.  1, 1995 
Jon.  1,  1995 
Jem.  1, 1995 

23.00  Jon.  1,  1995 


30.00  Jon.  1, 1995 
23.00  Jon.  1, 1995 


30.00  .  Joa  1,  1995 

23.00  Jon.  1, 1995 

15.00  «Jan.  1,  1993 

21.00  Jon.  1, 1995 

39.00  Jon.  1.  1995 

14.00  Jan.  1,  1995 


12.00  Jon.  1,  1995 

1600  Jon.  1,  1995 

28.00  Jon.  1,  1995 

23.00  Jan.  1, 1995 

19.00  Jon.  1, 1995 

.35.00  Jon.  1,1995 

Jan.1, 1995 


. (869-026-00007-7) .  2100 

....  (869-026-00008-5)  ......  1400 

. (869-026-00009-3) ......  21.00 

.....(869-026-00010-7) .  3000 

. (869-026-00011-5) .  25.00 

...(869-026-00012-3) .  34.00 

....  (869-026-00015-1) _  1600 

_ (869-026-00014-0) _  21.00 

...(869-028-00015-0) .  2100. 

...(869-024-00016-6) _ 32.00 

.....  (869-02600017-4) _  23.00 

.....  (86902600018-2) ......  15.00 

.....  (869-026-00019-V) .  1200 

. (869-026-00020-4) . .  32.00 

_ (869-026-00021-2) .  3500 

.....  (869-026-00022-1) ......  16.00 

.....  (869-026-00023-9) ......  3000 

. (869-02600024-7) . .  40.00 

. (869-02600025-5) ......  14.00 


(869-02600041-7) .  32.00 


Title 

14  Parts: 

1-59 . . . 

Stock  Number 

..  (869-026-00042-5) 

Pfic# 

3100: 

Revision  Date* 

Jan.  1, 19% 
Jon.  1, 19% 
Jon.  1, 19% 
Jon.  1, 1995. 

60-139  . . . . 

..  (869>O26-0Q043r3K 

22.00, 

140-199  . . . 

..  <869-fl06Onn44^l) 

13.00 

200-1199  _ 

..(869m26-00046<»  ...... 

2500 

1200-€nd  _ _ 

..(869^)2600046-6)-...... 

1600 

Joa  1, 19% 

15  Parts: 

0-299  . 

..  (869-02600047-6) ..... 

15.00 

Joa  1, 19% 

300-799  . . . 

..(869-0260004647 _ 

26.00 

Jan.  1, 19%^ 

800-End  . 

..  (869-02600049-2) _ 

21.00 

Jon.  1, 19% 

16  Parts: 

0-149  . . 

..(869-026-00060-6>. . 

7.00 

Jan.l,  19% 

150-999  . 

..(869-026000W-4) . 

19.00 

Jon.  1, 19% 

1000-End . 

..  (869-02600052-2) . 

25.00 

Jon.  1, 19% 

17  Parts: 

1-199  . 

...  (869^)22-000563) 

20.00 

23.00 

Apr.  1, 1994 
Apr.  1,  1994' 

200-239  . . . 

...  (869-022-000561) . 

240-€nd  . . . 

...(869-022-000560) ...... 

30.00 

Apr.  1,  1994 

18  Parts: 

1-149  . . 

...  (869-02600057-3) . 

16.00 

Apr.  1, 19% 

150-279  . . 

...  (869-026000561)' . 

13.00 

Apr.  1, 19% 
Apr.  1, 19% 

280-399 . 

...(869-026-00059-<» . 

13.00 

400-End  . . . . 

.-(869-022-00060-8) . 

11.00 

Apt,  1,  1994 

19  Parts: 

1-140  . - . 

...  (8660260006M) .-... 

25.00 

April  1, 19%^ 

•141-199  . 

...(869-026-00062m) _ 

21.00 

Apr.  1, 1990 

200-Eod  . 

...  (869-02600063-8) . 

1200 

Apt.  1,  1990 

20  Parts: 

1-399  . . 

...  (869-02600064-6)  -.... 

20.00 

Apr.  1, 19% 

400-499  . 

...  (869022-000661)  _ _ 

34.00 

34.00 

16.00 

Apr.  1,  1994 
Apr.  1, 19% 

Apr.  1,  1994 
Apr.  1,  1994 

5004End  _ 

...  (869-02600066^ . 

21  Parts: 

1-99  •.  . . 

.-  (869022-00066-7) . 

100-169  . . . . 

...  (86902a-00067t0h.„... 

21.00 

170-19^ _ _ 

...  (M90960nnA6.7) 

22.00 

Apr.  1.  19% 
Apr.  1,  19% 

200-299  . 

...(869-026000761) ..._. 

ISXi 

300-499  . 

...  (869-02600071-9)  ...... 

39J10 

ApTk  1,  19% 

500-599  . . . . 

...(869-022-00071-3)...... 

16.00 

Apr.  1.  1994 

600-799 . . 

...  (869-022-00072-1) . 

8.50 

Apr.  1,  1994 

800-1299  . . 

...  (869-022-00073-0)  ....„ 

22.00 

Apr.  1,  1994 

1300-End . . . 

...  (869-026000761) 

13.00 

Apr.  1,  1995 

22  Parts: 

1-299  . 

...  (869-022-00075-6) . 

3200 

Apr.  1,  1994 

300-End  . . . 

(M0-O9A4)nn77-A) 

24.00 

21.00 

Apr.  1,  19% 
Apr.  1,  1994 

23 . 

...(869022-00077-2) . 

24  Parts: 

0-199  . 

...  (869022-000761) ...... 

36.00 

Apr.  1,  1994 

200-499  . 

...  (869-022-00079-9) . 

38.00 

Apr.  1,  1994 

500-699  . 

...  (869022-000862) . 

20.00 

Apr.  1,  1994 

700-1699  . 

...  (869^)22-00081-1) . 

39.00 

Apr.  1.  1994 

170O€nd . 

...  (869-02600085-9) . 

17.00 

Apr.  1,  19% 

25 . 

...  (869-026000867) . 

32.00 

Apr.  1, 19% 

26  Parts: 

§§1.0-1-1.60 . 

...  (86902600087-5) . 

21.00 

Apr.  1, 19% 

•^1.61-1.169  . 

...  (869026000863) . 

34.00 

Apr.  1, 19% 

§§1.170-1.300  . „.... 

...  (869^)22-000861) . 

24.00 

Apr.  1, 1994 
Apr,  1,  1994 

§§1.301-1400 . 

...  (869-022-00087-0) . 

17.00 

§§1401-1440 . 

...(869-022-00085-8) . 

30.00 

Apr.  1,  1994 

§§1441-1.500  . 

...(869-022-00089.-6)  ...„. 

22.00 

Apr.  1.  1994 

§§1.501-1.640  . 

...  (869-022-00090-0) . 

21.00 

Apr.  1,  1994 

§§1.641-1.850  . 

...  (869-022-00091-8) . 

24.00 

Apr.  1,  1994 

§§1.851-1.907  . 

...  (869-022-00092-6) . 

26.00 

Apr.  1,  1994 

§§1.908-1.1000  . 

...  (869022-000954) . 

27.00 

Apr.  1,  1994 

§§1.1001-1.1400  . 

...  (869-022-000962) . 

24.00 

Apr.  1,  1994 

•^  1.1401-End . 

...  (869-026-000961) . 

33.00 

Apr.  1,  19% 

. 

...  (869-022-00096-9) . 

24.00 

Apr.  1,  1994 

30-39  . 

...  (869-022^)0097-7) . 

18.00 

Apr.  1,  1994 

40-49  . . . 

...  (869-022-000954) . 

14.00 

Apr.  1,  1994 

50-299  . 

...  (869-02600102-2) . 

14.00 

Apr.  1,  1995 

300-499  . . 

...  (869-022-001061) . 

24.00 

Apr.  1,  1994 
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TitI*  stock  Number  Price  Revision  Dele 

500-599  . (869-026^)0104-9) ......  6.00  <  Apr.  1,  1990 

600-End  . . . (869-022-00102-7) ......  8.00  Apr.  1, 1994 

27  Parts:  , 

1-199  . (869-022-00103-5) .  36.00  Apr.  1,  1994 

200-End  . .  (869-026-00107-3) ......  13.00  ‘Apr.  1, 1994 

28  Parts: . 

1-42 . (869-022K)0105-l) ......  2780  July  1,  1994 

43-end . (869-022-00106-0)  ......  21.00  July  1, 1994 

29  Parts: 

0-99 . . . . (869-022-00107-8) .  2180  July  1, 1994 

100-499  . . (869-022-00108-6) .  9.50  July  1,  1994 

500-899  . . (869-822-00109-4) ......  35.00  July  1, 1994 

900-1899  . (869-022-00110-8) .  17.00  July  1, 1994 

1900-1910  (§§1901.1  to 

1910.999) . (869-022-00111-6) .  33.00  July  1,  1994 

1910  (§§1910.1000  to 

end) . (869-022-00112-4) .  21.00  July  1, 1994 

191 1-1925  . (869-022-001 13-2) .  26.00  July  1.  1994 

1926  . (869-022-00114-1) .  33.00  Ji4y  1,  1994 

1927-End . (869-022-001 15-9) .  36.00  July  1 , 1994 

30  Parts: 

1-199  _..... . . . (869-022-00116-7) .  27.00  July  1,  1994 

200-699  . (869-022-001 17-5) .  19.00  July  1,  1994 

700-End  . (869-022-00118-3) .  27.00  July  1,  1994 

31  Parts: 

0-199  . (869-022-00119-1) .  18.00  July  1, 1994 

200-End.™ . (869-022-00120-5) .  30.00  July  1,  1994 

32  Parts: 

1-39,  Vol.  I . . 15.00  2  July  1,  1984 

1-39,  Vol.  II .  19.00  2July  1,  1984 

1-39,  Vol.  Ill . 18.00  2July  1,1984 

1-190  . (869-022-00121-3) .  31.00  July  1,  1994 

191-399  . (869-022-00122-1) .  36.00  July  1,  1994 

400-629 . (869-022-00123-0) .  26.00  July  1,  1994 

630-699  . (869-022-00124-8) .  14.00  *  July  1,  1991 

700-799  . (869-022-00125-6) .  21.00  July  1,  1994 

800-End  . (869-022-00126-4) .  22.00  July  1,  1994 

33  Parts: 

1-124  . (869-022-00127-2) .  20.00  July  1,  1994 

125-199  . (869-022-00128-1) .  26.00  July  1, 1994 

20D-End  . (869-022-00129-9) .  24.00  July  1,  1994 

34  Parts: 

1-299  . (869-022-00130-2) .  28.00  July  1, 1994 

300-399  . (869-022-00131-1) .  21.00  July  1,  1994 

400-End  . . (869-022-00132-9) .  40.00  July  1,  1994 

35  . (869-022-00133-7) .  12.00  July  1,  1994 

36  Parts: 

1-199  . . . (869-022-00134-5) .  15.00  Ally  1,  1994 

200-End  . (869-022-00135-3) .  37.00  July  1,  1994 

37  . (869-022-00136-1) .  20.00  July  1,  1994 

38  Parts: 

0-17  . (869-022-00137-0) .  30.00  July  1,  1994 

18-End  . (869-022-00138-8) .  29.00  July  1, 1994 

39  . (869-022-00139-6) .  16.00  July  1,  1994 

40  Parts: 

1-51  . (869-022-00140-0) .  39.00  July  1,  1994 

52  . (869-022-00141-8) .  39.ro  July  1,  1994 

53-59  . . . (869-022-00142-6) .  11.00  July  1,  1994 

60  . (869-022-00143-4)  .  36.00  July  1,  1994 

61-80  . (869-022-00144-2) .  41.00  July  1,  1994 

81-85  . (869-022-00145-1) .  23.00  July  1,  1994 

86-99  . (869-022-00146-9) .  41.00  July  1,  1994 

100-149  . (869-0^-00147-7) .  39.00  July  1,  1994 

150-189  . (869-022-00148-5) .  24.00  July  1,  1994 

190-259  . (869-022-00149-3) .  18.00  July  1,  1994 

260-299  . (869-022-00150-7) .  36.00  July  1,  1994 

300-399  . (869-02WX)151-5) .  18.00  July  1,  1994 

400-424 . (869-022-00152-3) .  27.00  July  1,  1994 

425-699  . (869-022-00153-1) .  30.00  July  1,  1994 


Title  Stock  Number 

700-789  . (869-022-00154-0) 

790-End  . (869-022-00155-8) 


41  Ctiapters: 

1. 1- 1  to  1-10 . . . 

1.1- 11  to  ApperKlix,  2  (2  ReservecD 

3-6 . 

7  . . . 

8  . . . 

9 . . . 

10-17  . . . 

18,  Vol.  I,  Ports  1-5 . . . 

18,  Vol.  II,  Ports  6-19 . 

18,  Vol.  Ill,  Ports  20-52  . 


19-100  . . . 

1-100  . (869-022-00156-6) 

101  . (869-022-00157-4) 

102-200  . (869-022-00158-2) 

201-End  . (869-022-00159-1) 

42  Parts: 

1-399  . (869-022-00160-4) 

400^ . (869-022-00161-2) 

430-End  . (869-022-00162-1) 

43  Parts: 

1-999  . (869-022-00163-9) 

1000-3999  . (869-022-00164-7) 

400(Knd . (869-022-00165-5) 

44  .  (869-022-00166-3) 

45  Parts: 

1-199  . (869-022-00167-1) 

200-499  . (869-02200168-0) 

500-1199  . (869022-00169-8) 

1200-End . (869-(H2-roi70-l) 


46  Parts: 

1-40  . 

41-69  .... 

70-89  .... 

90-139  ... 

140-155  . 

156-165  . 

166-199  . 

200-499  . 
500-End 

47  Parts: 

0-19 . 

20-39  . . 

40-69  . 

70-79  . 

80-End  . 

48  Chapters: 

1  (Parts  1-51)  . 

1  (Parts  52-99) 

2  (Ports  201-251) 
2  (Parts  252-299) 

3-6 . 

7-14 . . 

15-28  . 

29-End  . 


49  Parts: 

1-99  . . 

100-177  . 

. (869-022-00193-1)  . 

. (869-022-00194-9)  , 

173-199  . . 

. (869-022-00195-7)  , 

200-399  . 

. (869-022-00196-5)  , 

400-999  . . 

. (869-022-00197-3) , 

1000-1199  . 

. (869-022-00198-1) 

1200-End . 

. (869-022-00199-0) , 

50  Parts: 

1-199  . 

. (869-022-00200-7) 

200-599  . 

. (869-022-00201-5) 

600-End  . 

. (869-022-00202-3) 

CFR  Index  and  Findings 

Aids . 

. (869-026-00053-1) 

(869022-001850) . 
(86902200186-8) . 
(869-022-00187-6)  . 
(869022-001864)  . 
(869022-00189-2) . 
(869-022-00190-6) . 
(869-022-00191-4)  . 
(869022-00192-2)  . 


..  (869-022-00180-9) 
..  (869-02200181-7) 
..  (869022-00182-5) 
..  (869-022-00183-3) 
..  (869-022-00184-1) 


.(869022-00171-0) 
.(869022-00172-8) 
.(869022-00173-6) 
.  (869022-001764) 
.(869022-00175-2) 
.(869022-00176-1) 
.(869-022-00177-9) 
.(869022-00178-7) 
.,(869022-00179-5) 


Price 

28.00 

27.00 


13.00 

13X)0 

14.00 

6.00 

460 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

9.50 

29.00 

15.00 

13.00 


24.00 

26.00 

36.00 


23.00 

31.00 

14.00 

27.00 


22.00 

15.00 

32.00 

26.00 


2060 

16.00 

8.50 

15.00 

12.00 

17.00 

17.00 

21.00 

15.00 


25.00 

20.00 

14.00 

24.00 

26.00 


36.00 

23.00 

16.00 

13.00 

23.00 

30.00 

32.00 

17.00 


24.00 

30.00 

21.00 

30.00 

35.00 

19.00 

15.00 


25.00 

22.00 

27.00 


36.00 


Revision  Dale 

July  1,  1994 
July  1,  1994 

»July  1, 1984 
’July  1, 1984 
3July  1, 1984 
3July  1, 1984 
3July  1, 1984 
’July  1,  1984 
’July  1,  1984 
’July  1, 1984 
’July  1,  1984 
’July  1,  1984 
’July  1,  1984 
July  1,  1994 
July  1, 1994 
July  1, 1994 
July  1,  1994 


Oct.  1, 1994 
Oct.  1, 1994 
Oct.  1, 1994 


Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 


Oct.  1,  1994 
Oct.  1, 1994 
Oct.  1,  1994 
Oct.  1,  1994 


Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
^Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Oct.  1,  1994 
Oct.  1, 1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


Jan.  1, 1995 


iv 
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TNto  Stock  Nutnbor  Prtco  Revision  Dots 


Complete  1995  CFR  set . 883.00  1995 

Microfiche  CFR  EdRion; 

Complete  set  (one-time  moling) - -  188.00  1992 

Complete  set  (one-time  moling) - -  223.00  1993 

Complete  set  (one-time  moling) - - - —  244.00  1994 


Subscription  (moled  os  issued)  .  264.00  1995 

Individuol  copies .  1.00  1995 

’  Because  Ttlle  3  is  an  onnuci  conpiolion,  this  volume  and  ct  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

>The  Juty  1,  198S  edtion  of  32  CFR  Pods  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquisition  Regdations 
in  Pots  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1, 1984,  containing 
thoseparts. 

^The  July  1,  1985  erftion  of  41  CFR  Chopters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  ful  text  of  proewement  regulations 
in  Chapters  1  to  49,  consuM  the  eleven  CFR  volumes  issued  as  of  Aly  1, 
1984  conloining  those  chapters. 

^No  omendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  199S.  The  CFR  volume  issued  AprI  1,  1990,  should  be 
retained. 

SNo  amendments  to  this  volume  were  promulgaled  during  the  period  July 
1,  1991  to  June  30, 1994.  The  CFR  volume  issued  July  1, 1991,  shouldbe  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  January  1,  1993,  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993,  should 
be  retained. 

*No  amerrdments  to  this  volume  were  promulgated  during  the  period  AprI 
1,  1994  to  March  31,  1995.  The  CFR  volume  issued  Apt!  I,  1994,  should  be 
retained. 

*Note;  Title  19,  CFR  Parts  141-199,  revised  4-1-95  volume  is  being  repubished 
to  restore  inadvertently  omitted  text. 
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V 


CFR  ISSUANCES  1995 

January — July  1995  Editions  and  Projected  October, 
1995  Editions 


This  list  sets  out  the  CFR  issuances  for  the  January-July  1995 
editions  and  projects  the  piMication  plans  for  the  OctobM’,  1995 
quarter.  A  proje^ed  schedule  that  will  include  the  January,  1996 
quarter  will  appear  in  the  first  Federal  Register  issue  of  Odober. 
For  pricing-information  on  available  1964-1995  volumes 
consult  the  CFR  checklist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  information  is  rK)t  available  on  projected  issuances.  The 
^-weekly  CFR  checklist  arvl  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
arKi  parts,  revision  date  arxf  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16-^anuary  1 
Titles  17-27— April  1 
Titles  2&-41— July  1 
Titles  42-60— October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 


18  Parts: 

1-149 

150-279 

280-399 

400-End 

19  Parts: 
1-140 
141-199 
200-End 


20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-699 

600-799 

800-1299 

1300-End 


Titles  revised  as  of  January  1, 1995: 


TMe 

CFR  Index 
1-2 

3  (Compilation) 

4 

5  Parts: 

1-699 

700-1199 

1200-End 


1-199 

200-End 

10  Parts: 

0-50 

51-199 

200-399  (Cover  only) 

400-499 

500-End 

11 


6  [Reserved] 


7  Parts: 

0-26 

27-45 

46-61 

52 

53-209 

210-299 

300-399 

400-699 

700-899 

900-999 

1000-1059 

1060-1119 

1120-1199 

1200-1499 

1500-1899 

1900-1939 

1940-1949 

1950-1999 

2000-End 

8 


9  Parts: 


12  Parts: 

1-199 

200-219 

220-299 

300-499 

500-599 

600-End 

13 

14  Parts: 

1-59 

60-139 

140-199 

200-1199 

1200-End 

15  Parts: 

0-299 

300-799 

800-End 

16  Parts: 
0-149 
150-999 
lOOO-End 


22  Parts: 

1-299 

30&-End 

23 


Titles  revised  as  of  July  1, 

Title 

28  Parts: 

0-42 

43-End 

Jt9  Parts: 

0-99 

100-499 

500-899 

900-1899 

1 900-1 910  {§§1901.1- 
1Qin  CKMI 

1910  (^191 0.1 000-End) 

1911-1925 

1926 

1927-End 

■30  Parts: 

1-199 

200-699 

700-ErKl 

31  Parts:  - 

0-199 

200-End 

32  Parts: 

1-190 

191-399 

400-629 

630-699  (Cover  only) 

700-799 

800-End 


Titles  revised  as  of  April  1, 1995: 

Title  I 

V  Parts:  200-239  ' 

1-199  240-End 


33  Parts: 

1-124 

125-199 

200-End 


24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1  (§§1.1001-1.1400) 

1  {§  1.1401-End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-699  (Cover  only) 
600-End 

27  Parts: 

1-199 

200-End  (Cover  only) 

1995: 


34  Parts: 

1-299 

300-399 

400-End 

35 

36  Parts: 

1-199 

200-End 

37 

38  Parts: 

0-17 

18-End 

39 

40  Parts: 

1-51 

52 

53-59 

60 

61-71 

72-85 

86 

87-149 

160-189 

190-259 

260-299 

300-399 

400424 

425-699 

700-789 

790-End 

41  Parts: 


Chs.  1-100 
Ch.  101 


Chs.  102-200 
Ch.  201-End 


Projected  October  1, 1995  editions: 


42  Parts: 

1-399 

400-429 

430-End 

43  Parts: 

1-999 

1000-3999 

4000-End 


45  Parts: 

1-199 

200-499 

500-1199 

1200-End 

46  Parts: 
1-40 
41-69 
70-89 
90-139 
140-155 


156-165 

166-199 

200-499 

500-End 

47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-End 

48  Parts: 

Ch.  1  (1-31) 

Ch.  1  (52-99) 
Ch.  2  (201-251) 
Ch.  2  (252-299) 
Chs.  3-6 


Chs.  7-14 
Ch.  15-28 
Ch.  29-End 

49  Parts: 

1-99 

100-177" 

178-199 

200-399 

400-999 

1000-1199 

1200-End 

50  Parts: 

1-199 

200-599. 

600-End 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-^ULY  1995 


This  table  is  used  by  the  Office  of  the  dates,  the  day  after  publication  is  A  new  table  will  be  published  in  the 

Federal  Register  to  compute  certain  counted  as  the  first  day.  first  issue  of  each  month, 

dates,  such  as  effective  dates  and  When  a  date  falls  on  a  weekend  or 

comment  deadlines,  which  appear  in  holiday,  the  next  Federal  business  day 
agency  documents.  In  computing  these  is  used.  (See  1  CFR  18.17) 


Date  of  FR 

15  DAYS  AFTER 

30  DAYS  AFTER 

45  DAYS  AFTER 

60  DAYS  AFTER 

90  DAYS  AFTER 

PUBUCATION 

PUaUCATION 

PUBUCATION 

PUBUCATION 

PUBUCATION 

PUBUCATION 

July  3 

July  18 

August  2 

August  17 

September  1 

October  2 

July  5 

July  20 

August  4 

August  21 

September  5 

October  3 

July  6 

July  21 

August  7 

August  21 

September  5 

October  4 

July  7 

July  24 

August  7 

August  21 

September  5 

October  5 

July  10 

July  25 

August  9 

August  24 

September  8 

October  10 

July  11 

July  26 

August  10 

August  25 

September  1 1 

October  10 

July  12 

July  27 

August  1 1 

August  28 

September  1 1 

October  10 

July  13 

July  28 

August  14 

August  28 

September  1 1 

October  1 1 

July  14 

July  31 

August  14 

August  28 

September  12 

October  12 

July  17 

August  1 

August  16 

August  31 

September  15 

October  16 

July  18 

August  2 

August  17 

September  1 

September  18 

October  16 

July  19 

August  3 

August  18 

September  5 

September  18 

October  17 

July  20 

August  4 

August  21 

September  5 

September  18 

October  18 

July  21 

August  7 

August  21 

Septembers 

September  19 

October  19 

July  24 

August  8 

August  23 

September  7 

September  22 

October  23 

July  25  . 

August  9 

August  24 

September  8 

September  25 

October  23 

July  26 

August  10 

August  25 

September  1 1 

September  25 

October  24 

July  27 

August  1 1 

August  28 

September  1 1 

September  25 

October  25 

«  July  28 

August  14 

August  28 

September  1 1 

September  26 

October  26 

July  31 

August  15 

August  30 

September  14 

September  29 

October  30 

Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  die  currertt 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscriptien  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

'  Code  of  Federal  Regulations: 
Current  year  (as  issuer^:  $264.00 


Od«r  ftoortng  Code 

♦5419 


Superintendent  of  Documents  Subscription  Order  Ftmn 


Chmi^  your  order. 

tVaeasyJ 


dl-  YES»  enter  the  foUo^g  indicated  subscriptions  in  24x  microfiche  format  ^  orders  <2(^  512-2233 

- Federal  Register  (MFFR)  □  One-year  at  $433  each  □  Six  months  at  $216.50 

- Code  of  Federal  Regulations  (CFRM5)  □  One  year  at  $264  each 


The  total  cost  of  my  orderis  $ . 


..  Price  includes 


regular  domestic  postage  emd  handling  andis  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  piivaq^  ebedrbox  bdow: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  methoikof  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  |  |  |  |  |  |  |  | 

□  VISA  □  MastaOard  Mill  (expiration) 


-□ 


(Street  address) 


(City,  State,  Zip  code) 


(Audiorizing  signature) 


1(V94 


(Daytime  phone  including  area  code) 


Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburg  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET  ; 

Easy,  Convenient, 

Inexpensive 

On  a  WAIS  server  with  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 

.  / 

Subscription  prices* 

Single  month  $35 
6  months  $200 
12  months  $375 

♦Prices  for  single  work  station; 
multiple  woric  station  discounts  available 

Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  swais.access.gpo.gov;  login  as  newii^r,  no  password  <  enter >;  or 
use  a  modem  to  call  (202)  512-1661,  type  swais,  <enter>;  at  login  prompt,  type  newuser 

<  enter  > 
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Public  Papers 
of  the 
Presidents 
of  the 

United  States 


VolumM  for  Ihc  following  years  are  available:  other 
volumes  no)  listed  are  out-of  print. 


Ronald  Reagan 

1904 

(Book  n) . 

.438.00 

i985 

(Rook  I) . 

.484.00 

i965 

(Book  II) _ 

..430.00 

1086. 

(Book  I) 

..437.00 

1906* 

(Book  II> _ 

..435.00 

1967 

(BOok^.. _ ;..... 

..433.00 

1987 

(Bookll) _ 

..435.00 

1988 

(Book  I) _ _ 

..43aoo. 

l98»a9- 

(BotdcII) _ 

..438:00* 

George  Bush 

1969 

(Book  I) _ 

..438.00 

i989 

(Bookll) . 

..4404m 

i990 

(BookH)..... . 

..441.00 

1991 

(Book  I) . 

..441.00 

i991 

(Book  n) . . 

..44li00 

1992 

(Book  I) . . 

..447.00 

1992-93 

(Book  II) . 

..449.00 

Published  by  the  Office  of  the  Federal  Aegitler.  National 
Archives  and  Records  Administration 


WilUamJ.  Clinton 

IMS 

(Book  _ $51.00 

1999. 

(Bodi  II) . 451.00 


Annual  volumes  conUining  the  public  messages 
and  stataments.  nesvs  conferences,  and  othar 
selected  papers  released  by  the  White  House. 


Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Printed  on  recycled  pa(>er 
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